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While  Ibis  prefece' is  thfe- last  written*  part  of  thU  volume^ 
the  Prefatory  Remarks  (ppi  1-4),  made'  Section  1  of  the  work, 
were  written  first.  In  drawing  them  up  I  had  a  threefold 
purpose :  Firsts  to  make  known  to  my  publishers  the  character 
of  the  work  to  be  written,  and  to  enable  them  to  judge  of  the 
expediency  of  undertaking  the  publication ;  secondly,  to  seud 
it  forth  in  a  prospectus,  so  that  my  brother  lawyers  might 
judge  whether  it  was  worth  their  while  to  subscribe  to  the 
book;  but  thirdly  emd  mainly,  to  lay  out  before  myself  a  fixed 
plan  to  be  followed  out. 

I  found  the  execution  of  the  plan  much  more  difficult  than 
I  had  anticipated.  It  was  impossible  not  to  state  a  great 
many  well-known  principles  of  law,  recognized  in  every  State 
of  the  Union,  as  a  preliminary  to  a  statement  of  the  diver- 
gences wrought  out  in  Kentucky  by  either  statute  or  decision. 
On  the  other  hand,  I  could  not  take  up  some  of  the  larger 
subjects,  such  as  trusts,  or  the  construction  of  grants  and 
devises,  although  here  and  there  a  Kentucky  decision  might 
deviate  from  the  general  run  of  American  law,  but  had  to 
confine  myself  to  certain  "lines'^  or  *' classes  of  cases/'  which 
seemed  more  than  others  to  deserve  a  local  treatment.  It 
was  also  difficult  where  to  draw  the  line  to  the  exclusion  of 
criminal  law,  of  political  institutions,  and  of  the  details  of 
practice.  I  thought  it  best,  however,  to  give  the  benefit  of 
the  doubt  to  the  reader,  where  it  could  be  done  by  the  addi- 
tion of  a  few  lines ;  and  I  have  even  added  some  authorities 
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in  the  '^Supplement/'  which  did  not  strike  me  as  pertinent  to 
my  work  while  I  was  treating  the  particular  subject. 

The  number  of  the  Kentucky  Law  Reporter  published 
July  15^  1890,  is  the  latest  publication  that  has  been  used  in 
the  preparation  of  the  book. 

This  is  my  first  venture  in  the  role  of  a  law-book  writer, 
and  as  it  is  upon  a  heretofore  wholly  untrodden  field,  I  crave 
the  indulgence  of  my  brethren  of  the  profession  for  any  short- 
comings they  may  find  in  this  volume.  I  hope  it  may  be 
followed  by  "Jurisprudence"  of  the  other  American  States. 

LEWIS  N.  DEMBITZ. 

LouiSYiLLB,  Kt.,  AuguBt  28,  1890. 
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NOTICE. 


The  reader  is  requested  to  read  with  each  section  of  the 
work,  any  addition  thereto,  which  may  be  found  in  the 
'*  Supplement,"  pages  673-684. 


PREFATORY  REMARKS. 


Section  1.  Plan  of  the  Work.  The  laws  of  forty- 
one  out  of  the  forty-two  States  of  the  American  Union, 
being  derived  from  the  law  of  England,  bear  a  close  family 
resemblance  to  one  another.  All  of  them  started  from  the 
"Common  Law  and  Acts  of  Parliament  made  in  amend- 
ment thereof,"  at  the  time  when  the  colonies  were  founded. 
In  the  case  of  Virginia  and  of  the  States  deriving  their 
jurisprudence  from  her,  the  English  statutes  down  to  1607 
only  were  recognized  as  parts  of  the  law,  while  the  set- 
tlers of  New  England,  New  York,  and  other  colonies  brought 
the  English  law  over  with  them  as  it  stood  at  a  later  date, 
those  of  Georgia  bringing  it  to  their  new  homes  in  a  com-w 
paratively  modern  form.  But  most  of  the  statutes  affect- 
ing private  rights  that  were  passed  in  England  after  1607, 
and  before  the  days  of  American  independence,  were  substan- 
tially re-enacted  in  those  colonies  which  did  not  recognize 
them  as  in  force  by  virtue  of  their  enactment  in  the  mother 
countrv ;  and  from  the  thirteen  colonies  these  statutory  laws 
of  English  origin  were  transmitted,  not  only  to  the  thirteen 
original  States,  but  to  all  the  others  except  Louisiana.  We 
need  but  recall  the  following  statutes,  well  known  to  every 
student  of  the  law :  That  of  Limitations,  that  of  Distribution, 
that  of  Frauds  and  Perjuries,  the  Habeas  Corpus  Act,  the  Act 
of  8  and  9  William  and  Mary,  allowing  courts  of  law  to  re- 
lieve against  penalties,  the  Statute  of  Anne  as  to  promissory 
notes,  the  Acts  of  8  Anne  and  of  11  George  II  for  the  benefit 
of  landlords,  the  statutes  for  the  suppression  of  gaming  and 
for  the  avoidance  of  wager  policies.  All  of  these  are  found 
Bubstantially  re-enacted  in  almost  every  American  State.  The 
same  can  be  said  of  many  much  more  recent  reforms  in  the 
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law,  some  of  which  took  their  first  rise  on  one,  some  on  the 
other  side  of  the  Atlantic.  Such  are  the  "  Factor's  Act  '^  for 
validating  pledges  of  consigned  goods,  the  acts  which  allow 
choses  in  action  and  equitable  interests  to  be  reached  by  pro- 
ceedings in  aid  of  execution,  "  Lord  Tenderden's  Act "  requir- 
ing a  representation  of  another  man's  credit  to  be  in  writing, 
the  acts  enlarging  the  property  rights  of  married  women,  the 
laws  allowing  interested  parties  to  testify,  not  to  speak  of  the 
more  or  less  sweeping  changes  in  the  law  of  procedure. 

Moreover,  the  decisions  of  the  English  and  Federal  courts 
on  the  common  and  mercantile  law  and  the  principles  of 
equity,  together  with  the  judgments  rendered  by  courts  of 
last  resort  of  every  State,  are  read  as  authorities,  or  at  least 
as  instructive  precedents  in  every  State,  and  help  to  keep  the 
details  of  private  law  in  the  whole  length  and  breadth  of  the 
Union  in  substantial  harmony,  and  in  many  departments  even 
Louisiana  shares  in  the  giving  and  receiving  of  precedents. 

But  while  in  its  general  outlines  and  in  many  of  its  special 
features  the  jurisprudence  of  each  State  bears  this  family 
likeness  to  that  of  every  other,  yet  striking  divergencies  have 
been  developed  between  the  laws  of  the  several  States.  These 
are  due  to  two  causes,  differences  in  legislation  and  different 
courses  of  judicial  decision. 

The  differences  in  legislation  go  back  to  the  very  beginning 
of  colonial  life,  when,  for  instance,  Virginia  had  courts  of 
equity,  but  Pennsylvania  and  Rhode  Island  had  none;  or 
when  New  York  and  Massachusetts,  as  commercial  colonies, 
adopted  the  "  Statute  of  Anne,"  the  planting  State  of  Virginia 
did  so  only  partially,  and  her  daughter,  Kentucky,  followed 
her  example.  In  modern  times  Kentucky  has  forbidden  all 
preferences  among  the  creditors  of  an  insolvent;  New  York 
allows  such  preferences.  In  New  York  and  Illinois  the  disa- 
bilities of  married  women  are  almost  wholly  removed;  in 
Kentuckv  most  of  these  disabilities  still  exist. 

But  there  are  many  subjects  still  untouched  by  statute ; 
there  are  others  on  which  the  statutes  of  the  several  States 
agree  almost  literally,  yet  the  courts  have  in  different  States 
come  to  different  conclusions.     Thus,  the  courts  of  New  York 
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have  laid  down  the  rule  for  several  sub-purchasers  of  incum- 
bered property,  that  the  purchaser  of  the  last  parcel  must  first 
bear  the  burden,  and  the  other  sub-purchasers  in  inverse 
order,^  while  the  Kentucky  rule  makes  them  all  contribute 
ratably  without  reference  to  the  order  of  their  purchases.* 
In  nearly  every  other  State  the  giving  of  a  check  on  a  bank 
of  deposit  is  treated  as  not  being  an  equitable  assignment  of 
the  fund ;  in  Kentucky  it  is.*  Such  divergencies  may  often 
be  due  to  some  local  feeling  or  supposed  public  policy,  but 
they  flow  much  oftener  by  some  accident  from  the  preconcep- 
tions of  the  judge  on  whom  it  first  falls  to  decide  a  doubtful 
point,  or  from  the  greater  skill  or  industry  of  the  counsel  who 
gains  the  first  decision. 

But  the  precedent  having  once  been  set,  it  is  neither 
easy  nor  very  desirable  to  break  it;  it  is  best  for  each  State, 
through  its  courts,  to  remain  true  to  its  own  line  of  de- 
cision on  any  matter  of  detail,  unless  indeed  the  course  is 
BO  beset  with  mischief  or  inconvenience  as  to  make  it  worth 
while  for  the  legislature  to  interfere. 

For  instance,  when  the  Court  of  Appeals  of  Kentucky 
decided,  in  1870,  that  railroad  shares  are  "  land,"  and  subject 
to  the  widow's  dower,*  the  inconvenience  was  felt  to  be  so 
great  that  at  its  very  next  session  the  General  Assembly 
passed  a  law  making  such  shares  thenceforth  personal  prop- 
erty for  all  purposes  whatsoever.*  But  it  was  not  thought 
worth  while  to  change  the  law  of  bank  checks,  as  declared 
by  the  Court  of  Appeals,  only  to  bring  it  into  harmony  with 
the  jurisprudence  of  other  States. 

It  will  be  the  purpose  of  this  book  to  set  forth  those 
rules,  sometimes  forming  a  whole  independent  branch  of  the 
law,  which,  in  the  State  of  Kentucky,  either  through  statute 
or  judicial  decision,  have  taken  a  different  form  as  compared 
with  rules  followed  in  all  or  in  many  of  the  other  States. 

Criminal  law  will  be  excluded  from  our  consideration; 

*  Clowes  V.Dickenson,  6  J.  C.R.  235.  *CopelRnd  v.  Copeland,  7  Bush, 

•Dickey  v. Thompson,  8  B.  M.  812.  850,  following  Price  v.  Price's  heirs, 

'  Lester  &Co.v.  Given,  Jones  &  Co.,  6  Dana,  107. 

8  Bush,  860.  »Act  of  March  22,  1871. 


4  KENTUCKY   JURISPRUDENCE. 

also  much  of  tbe  political  code,  or  of  the  statutes  on  schools, 
elections,  revenue,  militia;  though  questions  arising  out  of 
these  statutes,  but  touching  private  rights,  must  be  discussed. 
Tlie  law  of  proceedings  in  the  courts  lies  also,  for  the  most 
part,  outside  of  our  ranj^e;  yet  we  must  consider  the  rights 
that  grow  out  of  such  proceedings,  such  as  the  liens  and  titles 
arising  under  attachment  or  execution.  The  constitutional 
law  of  the  State  will  be  treated  more  fully  than  most  other 
branches,  as  it  is  most  difficult  here  to  trace  the  line  between 
what  is  the  general  law  of  all  the  States  and  the  peculiar  law 
of  Kentucky. 

To  the  Kentucky  practitioner  this  volume  is  to  serve  as  a 
corrective  of  the  doctrines  which  he  will  meet  in  the  ordinary 
text-books  on  any  given  branch  of  the  law,  and  still  more 
will  such  a  book  be  needed  by  the  lawyer  in  other  States  who 
is  interested  in  title  to  lauds  in  Kentucky,  in  claims  against 
its  residents,  or  in  any  questions,  whether  litigated  in  its  courts 
or  elsewhere,  that  depend  upon  the  law  of  this  State  for  their 
correct  solution. 

Should  this  volume  find  a  favorable  reception,  it  will  un- 
doubtedly be  the  forerunner  of  similar  works  on  the  special 
jurisprudence  of  many  other  States,  and  will,  together  with 
them,  form  a  valuable  part  of  the  American  lawyer's  library, 
a  rich  mine  for  the  study  of  comparative  American  juris- 
prudence. 


KENTUCKY  JURISPRUDENCE. 


INTRODTJOTOEy. 


CHAPTER  I. 

SOURCES  OF  KENTUCKY  LAW. 

Sec.  2.  England  and  Virginia. 

Sec.  3.  The  Constitution. 

Sec.  4.  Statute  Revisions. 

Sec.  6.  Later  Revisions,  etc. 

Sec.  6.  The  Compact  with  Virginia. 

Sec.  7.  Reports. 


Section  2.  England  and  Virginia.  Kentucky  having, 
until  the  1st  day  of  June,  1792,  been  a  part  of  Virginia  and 
subject  to  her  laws,  became  on  that  day  a  separate  State. 

In  May,  1776,  the  Colony  of  Virginia  took  upon  herself 
the  rights  and  powers  of  a  commonwealth,  mainly  by  means 
of  an  "ordinance^'  passed  in  that  month  by  the  legislature 
of  the  colony,  section  six  whereof  reads  as  follows: 

*^And  be  it  further  enacted,  That  the  common  law  of 
England,  all  statutes  or  acts  of  parliament  made  in  aid  of 
the  common  law  prior  to  the  fourth  year  of  the  reign  of 
King  James  the  First,  and  which  are  of  a  general  nature, 
not  local  to  that  kingdom,  together  with  the  several  acts  of  the 
Creneral  Assembly  of  this  colony  now  in  force,  so  far  as  the 
same  may  consist  with  the  general  ordinances,  declarations, 
and  resolutions  of  the  general  convention,  shall  be  the  rule 
of  decision,  and  shall  be  considered  as  in  full  force  until  the 
same  shall  be  altered  by  the  legislative  power  of  this  colony." 
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It  has  lately  been  urged  that  the  common  law  as  it 
stood  in  1607,  not  as  it  was  changed  by  the  course  of  sub- 
sequent decisions,  was  adopted  by  Virginia  and  Kentucky.* 
This  view  is  hardly  practicable^  by  reason  of  the  scarcity  of  * 
reported  cases  that  were  adjudged  before  1607,  and  yet  are 
applicable  to  America  and  to  modern  times;  but  it  was  sol- 
emnly asserted  by  the  Court  of  Appeals  in  1878,  in  pa?»'*ng 
on  the  doctrine  of  ancient  lights."* 

The  first  Constitution  of  Kentucky,  which  went  into 
effect  on  the  first  of  June,  1792,  declares  in  Article  VIII, 
Section  6 : 

"All  laws  now  in  force  in  the  State  of  Virginia,  not 
inconsistent  with  this  Constitution,  which  are  of  general  na- 
ture and  not  local  to  the  eastern  part  of  that  State,  shall 
be  in  force  in  this  State,  until  they  shall  be  altered  or  re- 
pealed by  the  legislature." 

In  the  second  Constitution,  adopted  in  1799,  this  clause 
was  re-enacted  (Article  VI,  Section  8),  putting  the  date, 
"June  1st,  1792,"  in  place  of  the  word  "  now,''  found  in 
the  first  Constitution.  In  1806,  on  an  appeal  from  a  de- 
cree  in   chancery,  obtained    by  aliens   for   the    recovery  of 


*  The  appeal  of  Oornelison  v.  The 
Commonwealth  from  a  sentence  of 
three  years'  imprisonment,  rendered 
at  common  law  as  a  punishment  for 
assault  and  hattery,  came  hofore  the 
Superior  Court  (a  temporary  and  in- 
termediate Court  of  Errors),  made 
up  of  special  judges  for  the  hearing 
of  this  appeal.  The  judgment  was 
reversed,  among  other  grounds,  on 
this,  that  the  common  law,  as  un- 
derstood in  England  in  and  hefore 
1607,  punished  assault  and  hattery  hy 
fine  only.  On  a  further  appeal  to  the 
Court  of  Appeals  (84  Ky.  683— Sep- 
*emher  Term,  1886)  the  majority  of 
ibe  court  reinstated  the  sentence  of 
Circuit  Court,  hut  avoided  the  ques- 
tion as  to  the  stage  of  the  common 
law  that  was  transplanted  to  Vir- 


ginia, hy  holding  that  all  indictahle 
misdemeanors  were  always  punish- 
ahle  at  common  law  hy  fine  or  im- 
prisonment, or  hoth,  in  the  discretion 
of  the  court. 

•Ray  V.  Sweeney,  14  Bush,  1, 11, 
with  this  modification:  "But  so  far 
as  the  English  rule  is  hased  upon 
sound  principles  and  natural  justice 
it  may  he  in  force  here,  not,  indeed, 
because  it  is  in  force  in  England,  but 
because^ being  based  on  sound  reason, 
it  is  law  everywhere."  But  English 
cases  decided  after  1607  are  admis- 
sible to  show  what  the  common  law 
was  before  1607.  And  they  are  freely 
quoted  in  the  construction  of  those 
later  English  statutes  which  have 
been  re-enacted  in  Virginia  and  Ken- 
tucky. 
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land  in  Kentucky,  the  Court  of  Appeals  refers  to  the  Vir- 
giuia  ordinance  quoted  above,  and  to  the  clause  in  the 
Constitution  of  1799,  adopting  the  laws  of  Virginia,  and 
proceeds : 

"  It  must,  therefore,  be  manifest  that  the  common  law  of 
England  respecting  aliens  is  in  force  in  this  commonwealth, 
inasmuch  as  no  law  of  Virginia  or  of  this  State  has  changed, 
repealed,  or  altered  this  principle  of  the  common  law/'* 
Many  of  the  land  laws *of  Virginia  concerning  the  first  dispo- 
sition of  the  soil  were  expressly  re-enacted  in  1796.*  In  1808, 
under  stress  of  the  then  prevailing  hatred  of  Great  Britain, 
tbe  Kentucky  Legislature  enacted  a  law : 

"That  all  reports  and  books  containing  adjudged  cases  in 
the  kingdom  of  Great  Britain,  which  decisions  have  taken 
place  since  the  4th  day  of  July,  1776,  shall  not  be  read 
nor  considered  as  authority  in  any  of  the  courts  of  this 
commonwealth,  any  usage  or  custom  to  the  contrary  not- 
withstanding." 

Twice  during  the  year  in  which  the  act  was  passed,  once  at 
its  spring*  and  once  at  its  fall  term,*  the  Court  of  Appeals 
took  occasion  to  stop  counsel  from  reading  post- revolutionary 
English  reports,  3  East  in  one  case,  Douglas  in  the  other. 
Mr.  Clay,  in  the  former  case,  was  not  even  allowed  to  read 
from  an  opinion  in  the  modern  book  a  resume  of  decisions  to 
be  found  in  older  books  that  were  clearly  good  authority. 
Said  Judge  Trimble  from  the  bench  :  "  The  legislature  seems 
to  have  intended  entirely  to  prohibit  the  use  of  these  books  in 
court,  and  thus  cut  off  the  importation  of  them." 

Tlie  statute  was  never  repealed  until  1852,  when  it  was 
omitted  from  the  revision  made  in  that  year,  but  it  failed 
entirely  of  its  object  of  cutting  off  the  importation  of  Eng- 
lish reports.  It  was  obeyed  by  the  Court  of  Appeals  for 
a  few  years,  but  as  early  as  1821  that  court  disregarded  the 
statute,  and  it  was  soon  afterward  thrown  aside  with  the  full 

•HuTitv.Warnicke*8  heirs,  Hardin,  *See  Litt.  Laws  of  Ky.,  vol.  1,  pp. 

62.     Of  course  later  statutes,  to  bo  885-464. 

Doticed  hereafter,  have  greatly  modi-  *  Hickman  v.  Boffman,  Hardin,  864. 

fled  the  diaabilities  of  aliens.  < Gallatin  v.  Bradford,  1  Bibb,  209. 
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acquiescence  of  the  bar/  and  soon  afterward  fell  into  com- 
plete disuse. 

While  the  restriction  was  obeyed  it  must  have  worked  some 
inconvenience,  as  there  were  then  but  few  American  reports, 
especially  on  equity  jurisprudence,  and  the  older  English  re- 
ports were  somewhat  out  of  date ;  but  it  is  not  probable  that 
the  temporary  exclusion  of  the  judgments  of  Lords  Kenyon, 
Ellenborough,  and  Tenterden,  or  of  the  decrees  of  Thurlow 
and  Eldon,  from  the  ear  of  Kentucky  courts  had  any  perma- 
nent effect  on  the  jurisprudence  of  Kentucky.  If  the  words 
of  these  sages  of  the  law  could  not  be  read  directly  in  the 
hearing  of  the  judges,  they  would  come  to  them  indirectly 
through  the  pages  of  Kent  and  Story,  or  through  the  opinions 
of  the  Federal  judges,  and  through  the  reports  of  New  York 
and  New  Jersey,  Virginia,  North  and  South  Carolina,  Penn- 
sylvania, and  Massachusetts;  for  none  of  these  States  had 
sought  to  exclude,  by  statute,  light  that  could  be  shed  from  any 
source  on  the  common  law  or  on  the  statutes  common  to  both 
branches  of  the  Enij-lish  race.^ 

Sec.  3.  The  Constitution.  The  Court  of  Appeals  of 
Kentucky  undertook  at  a  very  early  date,  that  is,  in  1801,  to 
declare  three  distinct  acts  of  the  General  Assembly  to  be  void, 
as  being  contrary  to  the  guarantee  of  the  right  of  trial  by 


an  1821,  3  A.  K.  Mnr.  2C),  a  late 
edition  of  Chitty  on  Bills  is  quoted 
as  containing  casfts  in  point  to  that 
before  the  court  (giving  each  succes- 
sive party  liable  on  a  bill  one  day  in 
which  to  notify  the  next  that  the  bill 
is  dishonored),  and  the  rule  of  the 
cases  is  followeJ.  Chitty's  Pleadings, 
Kspinasse's  Nisi  Prius,  and  Starkie 
on  Evidence  are  often  quoted  by  the 
court,  though  mainly  based  on  mod- 
ern English  decisions.  In  Reed  <& 
Glenn  v.  Bullock,  Litt.  SoL  Cas.  512 
(also  18*21)  all  pretense  is  thrown 
aside,  and  the  court  quotes  at  length 
from  an  opinion  of  Lord  Redesdale, 
though  without  giving  volume  or 
page.     It  took  a  few  years  more  be- 


fore recent  English  cases  were  quoted 
by  name  and  reference  to  book  and 
page.  See  opinion  and  petitions  for 
rehearing  in  Kennet  v.  Robinson,  2 
J.  J.  Mar.  84.  And  whatever  re- 
straint was  at  one  time  felt  by  coun- 
sel  at  the  bar,  the  statute  was  always 
disregarded  by  Mr.  Bibb  as  reporter 
in  his  critical  notes  (f.  i.  8  Bibb, 
239),  and  was  ridiculed  outright  by 
Mr.  Littell  in  the  preface  to  his  re- 
ports. 

^  It  should  be  noted  that  after  the 
first  three  volumes  of  Kentuckv  Re- 
ports,  which  run  from  179*2  to  1808, 
references  to  Virginia  decisions  be- 
come very  rare,  much  rarer  than  to 
those  of  New  York. 
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jury  contained  in  the  Constitutions  of  1792  and  1799;^  and 
this  at  a  time  when  the  courts  of  some  States  still  doubted 
their  power  to  disregard  a  statute  on  such  grounds.  And 
though  always  professing  to  approach  the  question  of  the 
validity  of  a  law  with  great  reluctance,  the  Court  of  Appeals 
has  generally  acted  pretty  boldly  upon  conflicts  between  the 
organic  and  the  statute  law,  sometimes  in  the  face  of  strong 
popular  feeling.' 

The  present  Constitution  of  Kentucky  was  adopted  in 
1850,  and  will  probably  soon  give  room  to  an  instrument 
more  in  consonance  with  the  modern  pattern.  It  enters  but 
sparingly  into  the  domain  of  private  right,  not  much  more 
than  the  two  older  Constitutions,  those  of  1792  and  1799. 
Its  last  article  is  a  Bill  of  Eights  of  thirty  sections,  some  of 
which  are  more  or  less  obsolete  (e.  g,.  Sec.  23,  which  does  away 
with  deodand,  and  with  the  forfeiture  of  the  estates  of  suicides), 
while  the  more  important  sections  impose  on  the  law-making 
power  of  the  State  pretty  much  the  same  restrictions  that  the 
Federal  Constitution,  as  amended,  imposes  on  the  powers  of 
Congress. 

The  first  section,  however,  is  unusual  in  its  wording,  and 
of  rather  wide  scope : 

"  That  all  freemen,'  when  they  form  a  social  compact,  are 
equal,  and  that  no  man  or  set  of  men  are  entitled  to  exclu- 
sive separate  public  emoluments  or  privileges  from  the  com- 
munity but  in  consideration  of  public  service.'' 

The  next  section  asserts  that  "  arbitrary  power  does  not 
€xi8t  anywhere  in  a  free  government,"  ..."  not  even  in  the 
greatest  majority."  This  section  gives  to  the  courts  color  for 
invalidating  a  statute  as  running  counter  to  the  general  spirit 
of  the  Constitution,  though  not  in  conflict  with  any  one  clause 
in  particular.* 

Tlie  third  section,  which  sets  the  right  of  property,  includ- 
ing property  in  slaves,  above  and   before   all  constitutional 

1  Print*>d  Decisions,  p.  62,  ih.  53,  April  19,  1792)  says  "men"  in  place 

«^.  76.  of  "freemen." 

*  Vide  infra^  Sec.  7.  *  See  particularly  Chapter  V,  on  the 

*Tho  first    Constitution  (adopted  bearing  of  the  Constitution  on  taxes. 
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sanctions,  together  with  other  parts  of  the  Constitution  in- 
tended to  fortify  slavery  and  to  drive  free  negroes  fro/n  the 
State,  has  had  its  day. 

Other  restrictions  refer  to  the  mode  of  enacting  laws  and 
to  the  form  of  acts:  "No  act  shall  relate  to  more  than  one 
subject,  and  that  must  be  expressed  in  the  title."*  No  special 
acts  can  be  passed  to  grant  divorces,  to  change  names,  or  to 
sell  the  estates  of  persons  under  disability,  all  of  which  must 
be  done  by  the  courts  under  general  laws ;  but  no  other  limits 
are  set  to  special  legislation.  The  credit  of  the  State  is  in  no 
case  to  be  lent  to  any  person,  municipality,  or  corporation;* 
but  this  does  not  hinder  the  legislature  from  authorizing  or 
even  directing  counties,  cities,  or  towns  to  incur  debts  or  lend 
their  credit.' 

The  officers  of  cities  and  towns  must  be  "  elected  "  for  not 
more  than  four  years,  in  such  manner  as  the  General  Assem- 
bly shall  prescribe.  By  whom  they  must  be  elected  is  left 
open;  at  any  rate,  though,  either  by  the  voters  of  the  city  or 
town,  or  by  some  plural  body  deriving  its  own  powers  from 
their  election.* 

The  Constitution  required  the  first  General  Assembly  which 
was  to  meet  after  its  adoption  to  appoint  commissioners  for 
revising  the  statute  law  and  for  simplifying  practice  in  the 
courts. 

In  separate  chapters  on  the  Constitution  we  shall  treat  of 
the  points  in  which,  either  by  reason  of  the  special  wording  of 
the  organic  law,  or  through  the  special  view  of  Kentucky 
judges,  its  limitations  have  taken  a  peculiar  shape,  thoujgh 
it  will  be  impossible  not  to  state  in  this  connection  much  Ken- 
tucky law  which  is  in  full  agreement  with  the  conclusions 
reached  in  other  States;  and,  in  fact,  it  will  be  best  to  give  to 
our  readers  a  pretty  full  abstract  of  the  Kentucky  Decisions 
on  Constitutional  Law. 

Sec  4.  Statute  Revisions.  There  were  compilations  of 
statutes  before  1850.  The  first  of  any  note,  **  Litteli's  Laws 
of  Kentucky,"  was  published  in  1809.     It  gives  all  acts  of 

•  Const.,  Art.  II,  Sec.  87.  ^Sce  tn/ra,  under  "Local  Assent." 

•76.  Sees.  86,  86.  "Art.  VI,  Sec.  6 ;  see  infra  section. 
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the  General  Assembly  from  1792  to  1809  not  repealed  or  ob- 
solete, and  the  titles  of  these,  in  order  of  time^  as  well  as 
private  acts,  in  a  greatly  abridged  form.  At  the  end  of  the 
second  of  the  three  volumes  the  English  and  Virginia  acts 
still  in  force  in  Kentucky  are  set  out.  Both  the  English  and 
the  Virginia  statutes  here  found  are  few  and  unimportant,  as 
the  Kentucky  Legislature  had,  as  early  as  1796  and  1798,  un- 
dertaken to  re-enact  most  of  the  important  statutes  of  the 
elder  colony  and  mother  country  adapted  to  the  needs  of  the 
new  State. 

The  compilation  of  Morehead  and  Brown,  made  in  1837, 
is  still  consulted  often  with  regard  to  land  titles.  It  contains 
only  general  laws,  not  such  as  refer  only  to  some  county,  city, 
or  town.  It  was  published  in  two  volumes,  and  the  subjects 
are  arranged  in  alphabetic  order.  English  and  Virginia  stat- 
utes, as  far  as  still  in  force,  are  placed  under  the  proper  head- 
ings. Often  separate  sections  of  the  same  act  are  found  under 
different  headings,  and  repealed  or  obsolete  sections  are  omit- 
ted. Full  notes  of  the  decisions  of  the  Court  of  Appeals  are 
subjoined.  An  additional  volume  intended  as  a  supplement 
to  this  work,  and  arranged  in  like  manner,  brings  the  statute 
law  down  to  1842.  This  was  prepared  by  Preston  S.  Lough- 
borough, and  published  in  that  year. 

The  Constitution  of  1850  provides  in  Article  VIII,  Sec- 
tion 22 : 

'^  At  its  first  session  after  the  adoption  of  this  Constitution 
the  General  Assembly  shall  appoint  not  more  than  three  per- 
sons, learned  in  the  law,  whose  duty  it  shall  be  to  revise  and 
arrange  the  statute  laws  of  this  commonwealth,  both  civil 
and  criminal,  so  as  to  have  but  one  law  on  any  one  subject; 
and  also  three  other  persons,  learned  in  the  law,  whose  duty 
it  shall  be  to  prepare  a  Code  of  Practice  for  the  courts,  both 
civil  and  criminal,  in  this  commonwealth,  by  abridging  and 
simplifying  the  rules  of  practice  and  laws  in  relation  thereto ; 
all  of  whom  shall,  at  as  early  a  day  as  practicable,  report  the 
result  of  their  labors  to  the  General  Assembly,  for  their  adop- 
tion or  modification.^' 

Under  the  first  clause  of  this  section  C.  A.  Wickliffe,  Squire 
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Turner,  and  S.  S.  Nicholas  were  appointed,  and  made  their 
report  of  the  '*  Revised  Statutes"  in  December,  1851.  Their 
draft  was  discussed  and  amended  in  some  of  its  details,  and 
*'  an  act  to  adopt  the  Revised  Statutes,"  which  embraces  this 
revision,  was  enacted,  to  go  into  effect  on  the  first  day  of 
Julv,  1852. 

The  second  section  of  the  act  directs : 

"  That  all  statutes  of  a  general  nature,  whether  of  this 
State,  of  Virginia,  or  of  England,  adopted  prior  to  the  first 
of  November,  1851,  other  than  the  Revised  Statutes  adopted 
at  the  last  session  of  the  General  Assembly,  shall  stand  re- 
pealed when  the  Revised  Statutes  take  effect,  except  as  follows : 

'*  1.  All  statutes  of  Virginia  or  this  State  in  relation  to 
former  appropriation  of  the  vacant  lands  of  this  common- 
wealth. 

^*  (Clauses  2  and  3  exempt  all  laws  of  a  local  nature  from 
repeal.) 

"  4.  The  Code  of  Practice  in  civil  cases  adopted  at  the 
last  session  of  the  General  Assembly,  so  far  as  the  same  is 
consistent  with  the  Revised  Statutes.  The  provisions  of  such 
code  inconsistent  with  the  Revised  Statutes  are  repealed. 

"5.  The  statutes  regulating  proceedings  in  civil,  criminal, 
and  penal  cases  not  repealed  by  the  Code  of  Practice  or  the 
Revised  Statutes." 

Thus  the  revision  left  much  ground  open,  and  room  for 
dispute  and  doubt.  Tlie  chief  blemish  of  Kentucky  statute 
law,  the  existence  of  many  acts  on  general  subjects  in  force 
in  only  one  or  more  cities  or  counties,  was  not  removed,  and  it 
has  since  been  rather  increased  than  diminished.  The  divis- 
ion of  work  between'  the  two  commissions  was  unfortunate, 
as  it  is  difficult  to  draw  the  line  between  laws  regulating  prac- 
tice and  other  laws.  In  fact,  the  Revised  Statutes  regulated 
many  subjects  belonging  or  closely  akin  to  practice  in  the 
courts,  such  as  executions,  attachments  for  rent,  proceedings 
for  the  sale  of  infants'  lands,  appointment  of  administrators, 
probate  of  wills.  The  revisers,  moreover,  went  far  beyond 
the  task  mapped  out  for  them  in  the  Constitution  ;  they  intro- 
duced into  the  law  some  strikingly  new  features,  such  as  a  sec- 
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tion  which  forbids  married  women  from  selling  or  encumber- 
ing their  "  separate  estates ''  with  or  without  the  consent  of  the 
husband.^  But  the  great  defect  of  the  revision  lies  in  the 
alphabetic  arrangement  of  the  chapters,  that  is,  in  the  avowed 
absence  of  all  system. 

Three  other  eminent  lawyers,  James  Harlan,  Preston  8. 
Loughborough,  and  Madison  C.  Johnson,  were  set  to  work  on 
the  Codes  of  Practice.  As  early  as  the  winter  of  1'851  they 
made  a  partial  report,  which  went  into  eflFect  on  the  1st  ot 
August  of  that  year.  It  referred  to  civil  cases  only,  and  ex- 
cluded of  these  even  large  classes  which  remained  subject  to 
the  old  rules.  The  work  was,  however,  resumed,  and  in  1854 
a  much  enlarged  ^' Code  of  Practice  in  Civil  Cases'^  and  a 
"  Code  of  Practice  in  Criminal  Cases"  went  into  effect,  based 
in  their  main  outlines  on  the  New  York  Codes  of  Procedure, 
and  highly  systematic  both  in  definitions  and  in  arrangement. 

The  Civil  Code  (as  it  i3  commonly  called)  does  not  abolish 
the  distinction  between  "law'^  and  "equity,"  but  requires 
those  actions  which  were  previously  recognizable  at  law  to  be 
brought  and  conducted  by  "ordinary  proceedings;"  those 
which  were  cognizable  in  equity  by  "equitable  proceedings," 
with  an  option  to  the  suitor  in  cases  where  the  remedy  was 
concurrent  under  the  old  law.  But  a  mistake  in  the  kind  of 
proceedings  would  not  involve  a  dismissal ;  it  would  be  righted 
by  a  transfer  of  the  cause  from  the  improper  to  tlie  proper 
docket,  or  in  Jefferson  County,  which  had  a  separate  equity 
judge,  by  a  transfer  from  court  to  court. 

The  Code  of  1854  did  not  cover  the  whole  ground.  Its 
repealing  clause  (Section  875)  abrogates  "all  statutes  and 
laws  heretofore  in  force  in  this  State  in  any  case  provided 
for  by  this  Code  or  inconsistent  with  its  provisions."  This 
clause,  however,  was  very  narrowly  construed,  and  many 
points  in  the  law  of  procedure  were  still  governed  by  the 
Revised  Statutes  or  by  older   laws.*     Only  a   part  of  this 

» Kev.  Stat,  Ch.  47,  Art.  IV,  Sec.  Mete.  426,  the  next  of  kin  of  a  dece- 

17,  .greatly  modified  in  the  General  dent  were  allowed  to  defend  a  suit 

Statutes  of  1873.  brou<];ht  at  law  against  the  adminis- 

'In  Lusk  Y.  Anderson's  adm'r,  1  trator,  upon  his  refusal  to  defend^ 
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evil  has  been  removed  by  the  later  revisions,  which  have 
taken  the  place  of  the  Bevised  Statutes  and  of  the  Codes 
of  1854. 

Sec  5.  Later  Revisions,  etc.  The  legislature,  after 
enacting  the  Revised  Statutes  of  1852  and  the  Codes  of  1854, 
enacted  its  permanent  laws  generally  in  the  form  of  amend- 
ments to  these  revisions.  The  amendments  to  the  Codes 
were  sparing,  those  to  the  Revised  Statutes  many  and  pretty 
sweeping,  especially  in  the  political  chapters,  such  as  schools, 
militia,  revenue. 

In  1859  Richard  H.  Stanton  compiled  an  edition  of  the 
Revised  Statutes  with  the  subsequent  amendments  and  with 
notes  of  decisions.  It  was  published  in  1860  in  two  heavy 
volumes;  and  the  need  for  it  was  so  much  felt  that  the 
legislature  aided  the  publication  greatly  by  purchasing  copies 
for  the  courts  and  magistrates.  Again,  in  1866,  Harvey 
Myers  compiled  a  Supplement  of.  the  statutes  of  general 
interest  adopted  after  those  found  in  Stanton^s  edition  of 
the  Revised  Statutes,  which  also  received  State  aid.  But 
the  changes  became  so  frequent  that  it  was  thought  best 
to  get  up  new  revisions,  which  were  to  be  enacted  as  a 
whole  by  legislative  authority.  As  a  basis  was  already 
at  hand,  both  for  the  ordinary  statutes  and  for  Codes  of 
Procedure,  it  was  thought  sufficient  to  have  two  instead 
of  three  commissioners  to  revise  the  "  Statutes,"  and  one 
only  (Joshua  F.  Bullitt,  formerly  a  Judge  of  the  Court  of 
Appeals)  for  the  '*  Codes." 

The  "General  Statutes"  were  made  a  schedule  to  an  act  of 
April  22,  1873,  which  puts  them  in  force  as  of  the  first  of 
December,  1873.     The  second  section  reads  as  follows: 

"That   all   statutes   of  a   general    nature   in   force   when 


under  a  statute  of  1846.  It  was  also 
the  custom  of  the  Circuit  Courts,with 
the  appruval  of  the  Court  of  Appeals 
in  several  unreported  cases,  to  treat 
an  act  of  1838  as  still  in  force  after 
1854,  which  act  allows  creditors,  be- 
fore judgment,  even  before  maturity 
of  their  demands,  to  assail  the  prop- 


erty of  the  debtor  in  equity,  on  the  al- 
legation of  a  fraudulent  conveyance, 
made  or  threatened,  and  in  such  suit 
to  proceed  with  or  without  an  attach- 
ment, though  the  Code  of  1854  pro- 
vided a  remedy  in  such  cases,  but  by 
order  of  attachment  only. 
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the  General  Statutes  take  effect,  and  which  are  repugnant 
thereto,  are  hereby  re))ealed,  except  as  follows,  viz: 

"1.  (Same  as  in  Revised  Statutes,  vide  «upra.) 

"  2.  All  statutes  of  a  merely  local  relation  to  any  county, 
city,  or  town,  or  relating  to  the  powers,  privileges,  or  fran- 
chises of  any  corporation;  all  statutes  in  relation  to  .  .  . 
(two  named  charities),  Banks^  the  Internal  Improvement 
System,  Insurance,  and  the  Insurance  Bureau. 

"3.  All  statutes  in  relation  to  (local  courts). 

"4.  The  provisions  of  the  Codes  of  Practice  in  civil 
and  criminal  cases,  so  far  as  the  same  are  inconsistent  with 
the  General  Statutes.'' 

How  far  former  statutes  have  been  abrogated  by  this 
revision  has  been  repeatedly  discussed  before  the  highest 
court.  In  the  leading  case  on  the  subject,^  arising  very 
soon  after  the  enactment  of  the  General  Statutes,  the  Court 
of  Appeals  held  that,  aside  from  this  repealing  section,  the 
revision,  as  such,  had  the  effect  of  abrogating  all  statutes 
coming  witliin  its  purview;  for  to  let  this  revision  be  con- 
strued together  with  former  laws  would  create  confusion, 
and  defeat  the  legislative  intent,  that  all  general  laws  should 
be  found  in  condensed  form.  "  The  General  Statutes  must 
be  regarded  as  containing  a  complete  system  of  laws,  and 
in  so  far  as  they  treat  of  any  general  law,  whether  under 
the  title  of  'Wills,'  'Executors  and  Admistrators,'  'Hus- 
band and  Wife,'  'Guardian  and  Ward/  etc.,  it  must  be  con- 
sidered and  treated  as  all  the  statute  law  on  the  subject 
indicated  by  the  title." 

In  two  subsequent  cases  it  was  held  that  an  act  of 
1869,  regulating  the  effect  of  warehouse  receipts,*  and  de- 
claring the  duplication  of  such  a  receipt  a  felony,  remained 
in  force  "because  this  was  a  general  law,  not  repugnant 
to  any  thing  in  the  General  Statutes,  no  provision  having 

^Broaddus'  devisees  y.  Broaddas'  ton  v.  Bipy,  Hardie  &  Co.,  18  Bush, 
beirs,  10  Bush,  299,  807;  Summer  Art.  II,  Sec.  6,  of  act  adopting  Gen- 
Terra,  1874.  ernl  Statutes,  B.  &  F.  ed.,  p.  160;  see 

*  Commonwealth  y.  Mason,  82  Ky.,  Sellers  y.  The   Common  wealth,    13 

256  (1884),  following  Cochran  &  Ful-  Bush,  831. 
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been  made  therein  as  to  warehousemen,  their  duties  or  lia- 
bilities/' 

The  acts  of  the  session  at  which  the  General  Statutes 
were  passed  are  not  repealed,  but  take  eiTect  as  amendments. 

In  1876  the  General  Assembly,  upon  the  report  of  Joshua 
F.  Bullitt  (a  former  Appellate  Judge),  a  single  commissioner 
appointed  for  that  purjwse,  adopted  new  Codes  of  Practice, 
both  in  civil  and  in  criminal  cases,  which  went  into  opera- 
tion on  the  first  of  June,  1877.  An  eflFort  is  made  in  the 
new  Civil  Code  to  cover  more  nearly  the  whole  ground  of 
civil  proceedings.  It  purports  to  regulate  all  suits  by  which 
the  land  of  persons  under  disabilities  can  be  sold,  either  for 
debt,  division,  for  the  needs  of  the  owner,  or  for  reinvest- 
ment. It  adopts  the  law  contained  in  the  General  Statutes 
as  to  attachment  for  rents.^  Its  repealing  section  is  more 
sw€»eping  than  that  of  the  former  code.  As  to  *^ civil  cases 
commenced  hereafter,''  'Maws  within  the  purvina  of  those 
provisions  (i.  e.  of  this  code)  are  repealed;  and  this  repeal 
does  not  revive  any  law  Which  may  have  been  repealed  by 
laws  which  are  hereby  repealed."*  '*  The  Code  of  Practice 
in  Criminal  Cases,"  which  also  went  into  effect  on  the  first 
of  January,  1877,  also  repeals  *'all  laws  coming  within  the 
purview  of  this  act."*  Under  this  section  it  was  held  that 
the  provisions  of  the  General  Statutes,  under  which  any 
judge  or  justice  may  order  the  seizure  of  a  gambler's  im- 
plements, and  his  being  held  to  bail  not  only  for  his  appear- 
ance, but  also  to  secure  his  good  behavior  for  one  year, 
stands  unrepealed,  though  the  Code  provides  for  the  arrest 
of  all  criminals  (including  gamblers),  and  for  holding  them 
to  bail  to  appear  for  trial.* 

Tiiere  are  also  new  editions  of  the  Codes,  among  them  John 
D.  Carroll's,  of  1888,  with  amendments,  notes,  and  forms. 
But  here  the  changed  or  repealed  sections  are  allowed  to  stand. 

The  peculiar  feature  of  the  present  "Civil  Code"  is  that 
it  requires  in  all  cases,  both  in  ordinary  and  in  equitable  pro- 
ceedings, a  pleading  to  issue;  and,  as  **  the  facts"  must  be 

•Civ.  C.  P.,  Sec.  195.  »  Cr.  C.  P.,  Sec.  3. 

*  Ibid,  Sec.  838.  •  Com'n  w'th  v.  Watts,  84  Ky.  687. 
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pleaded  in  all  cases,  the  requirement  is  often  very  hard  to 
comply  with,  especially  in  complicated  chancery  cases.  The 
pleadings  sometimes  spin  out  to  a  surrejoinder  in  modern  Ken- 
tucky practice ;  a  pleading  is  the  last  only  when  it  is  made  up 
of  nothing  but  denials. 

Note. — The  Revised  and  General  Statutes  (Ch,  21,  Sec.  15)  lay  down  the 
rule  that  all  enactments,  criminal,  civil,  or  penal,  shall  be  construed  alike, 
with  a  view  to  carry  out  the  law-giver's  intent.  Still  the  reported  opinions 
of  the  hit^hest  court  often  show  an  avowed  discrimination  against  laws  which 
impose  taxes,  especially  local  taxes  and  so-called  assessments,  which  denounce 
a  civil  forfeiture  or  which  confer  any  exclusive  privilege. 

Sec.  6.  The  Compact  with  Virginia.  An  act  of  the 
Virginia  Assembly,  passed  on  the  18th  of  December,  1789, 
by  which  its  assent  is  given  to  the  erection  of  the  "  District 
of  Kentucky  "  into  a  separate  State,  upon  certain  conditions 
therein  enumerated,  is  known  in  Kentucky  jurisprudence  as 
the  "Compact  with  Virginia,'^  and  has  been  of  great  impor- 
tance in  its  bearing  upon  land  titles  in  the  new  State.  The 
third  and  fourth  conditions  contained  in  Sections  7  and  8 
require : 

"  That  all  private  rights  and  interests  in  lands  derived 
from  the  laws  of  Virginia  before  the  separation  shall  remain 
valid  and  secure,  and  be  determined  by  then  existing  laws ; 
that  tlie  lands  of  non-resident  owners  residing  in  Virginia  or 
in  other  States  making  the  stipulation  reciprocal  shall  not  be 
taxed  higher  than  that  of  resident  owners,  and  for  six  years 
after  the  admission  of  Kentucky  into  the  Union  the  land  of 
non-residents  shall  not  be  forfeited  for  failure  to  cultivate  or 
improve  the  same.''  The  ninth  and  tenth  conditions,  extending 
the  time  for  locating  Virginia  land  warrants  in  Kentucky  to 
dates  therein  named,  became  in  one  sense  needless  by  the  delay 
in  forming  the  new  State.*  The  limitation  of  Virginia  en- 
tries to  May  1,  1792,  became,  however,  a  landmark  in  Ken- 
tucky land  law.     The  Supreme  Court  of  the  United  States* 

*The  Compart   with   Virginia  is  also  in  Morebead  and  Brown's  Stat- 

found  in  every  edition  of  the  Revised  utes,  Vol.  I. 

or  of  the  General  Statutes,  also  in  *Green  v.  Biddle,  8  Wheat,  1(1828), 

Litteirs  Laws  of  Kectucliy,  Vol.  I,  Johnson,  J.,  dissenting. 
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has  t^onstrned  the  condition  here  enacted  by  Virginia,  together 
with  its  acceptance  by  the  Kentucky  convention  which  formed 
its  first  Constitution,  and  which  is  expressed  in  that  instru* 
ment  as  a  contract;  and  this  contract  was  ratified  by  Congress 
in  the  act  admitting  the  new  State,  as  such  admission  and  the 
resulting  division  of  Virginia  could  only  be  made  with  her 
assent  and  upon  her  own  terms.  In  the  same  case  the  Su- 
preme Court  (differing  from  the  Kentucky  Court  of  Appeals)* 
held  that  the  "occupying  claimant^'  laws  of  Virginia,  passed 
in  1797  and  1812,  which  greatly  abridged  the  successful  claim- 
ant's right  to  mesne  profits,  and  compelled  him  to  pay  the 
evicted  occupant  for  improvements,  were  void,  as  far  as  they 
affected  grantees  under  the  Virginia  laws  of  Kentucky  lands, 
as  impairing  the  force  of  their  grants  and  the  obligation  of  the 
compact  between  the  two  States. 

The  effect  of  the  compact  on  land  titles  derived  from  Vir- 
ginia will  be  discussed  in  a  section  on  "  Virginia  claims." 

The  present  Constitution  of  Kentucky  embodies  the  com- 
pact as  part  of  itself,  subject  to  such  modifications  as  may  be 
made  therein  according  to  its  own  provisions;  that  is,  by  the 
consent  of  both  States.* 

Sec.  7.  Official  and  other  Reports.  The  first  volume 
of  Kentucky  Reports  is  known  as  **  Hughes'."  It  begins  with 
the  decisions  rendered  by  the'Supreme  Court  of  Virginia  for 
the  District  of  Kentucky  between  1785  and  1792,  and  gives 
those  of  the  Court  of  Appeals  of  Kentucky  from  1793  to 
1802;  but  all  of  the  cases  given  refer  to  "  pre-emptions '* 
and  "settlements"  of  land,  and  arise  either  upon  caveat 
against  the  issuance  of  a  land  patent,  or  upon  a  bill  in  equity 
to  protect  the  inchoate  title.  The  next  volume  is  known  as 
"  Printed  Decisions,"  sometimes  as  Sneed's  Reports.  It  cov- 
ers all  the  decisions  of  the  Court  of  Appeals  from  1802  to 
1807,  and  is  nothing  but  a  copy  from  the  order-book  of  the 
court:  as  at  first  published,  without  table  of  cases,  syllabus,  or 
index:  the  cases  being  often  in  the  style  of  clerk's  entries 
rather  than  that  of  reasoned  opinions.  With  the  one  volume 
of  Hardin  (Spring  Term,  1805,  to  Spring  Term,  1808,)  begins  a 

» Fowler  v.  Halbert,  4  Bibb,  62.       *  Bibb  52,  and  other  cases.  Art.VIII,  Sec.  9. 
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series  of  regular  reports,  averaging  about  one  a  year.  There 
are  four  volumes  of  Bibb,  three  of  A.  K.  Marshall,  five  of 
Littell,  beside  one  volume  of  LittelPs  Select  Cases,  which 
range  from  1795  to  1821,  being  the  author's  own  selection  of 
cases  which  the  court  had  not  ordered  to  be  reported.  Then 
follow  seven^  volumes  of  Monroe  (t.  6.  T.  B.  Monroe),  seven 
volumes  of  J.  J.  Marshall,  nine  of  Dana,  eighteen  of  Ben. 
Monroe,  four  of  Metcalfe,  two  of  Duvall,  fourteen  of  Bush. 
The  next  volume  of  reports  bears  no  longer  the  name  of  the 
reporter,  but  is  called  sirfaply  78th  Kentucky,  and  the  series 
thence  proceeds  by  current  numbers.  The  "87th  Kentucky,'' 
.closing  with  a  decision  of  December  8,  1888,  was  published 
in  December,  1889. 

At  the  Fall  Term  of  1823  the  Court  of  Appeals,  then  com- 
posed of  Chief  Justice  John  Boyle,  Judge  William  Owsley, 
and  Judge  Benjamin  Mills,  decided  in  two  cases*  that  the  stay 
law  passed  by  the  General  Assembly  in  1819,  and  which  ex- 
tended the  time  for  replevy  and  sale  bonds  from  three  months 
to  two  years,  unless  the  judgment  creditor  should  be  willing 
to  accept  "Commonwealth  paper"  in  satisfaction,  was  uncon- 
stitutional, being  a  "law  impairing  the  obligation  of  con- 
tracts" within  the  meaning  of  the  Federal  Constitution. 
Thereupon  the  "Relief  party"  carried  an  act  through  the 
legislature'  abolishing  the  Court  of  Appeals  as  established  by 
the  Constitution  of  1799,  and  conferring  all  of  its  appellate 
jurisdiction  upon  a  new  Supreme  Court  to  be  composed  of 
four  judges,  and  to  be  known  as  the  Court  of  Appeals.  The 
judges  of  the  "old  court"  never  recognized  the  "  new  court" 
as  any  thing  more  than  a  lawless  usurpation.  Nevertheless, 
the  four  judges  (all  of  them  "Relief  men")  took  their  seats 
on  the  bench  at  the  Spring  Term,  1825,  and  held  them  also 
during  tLe  Fall  Term  of  that  year.  Their  opinions  fill  the 
second  volume  of  Monroe's  Reports,  which  is  for  that  reason 
considered  as  of  hardly  any  authority,  the  bench  pronouncing 
the  opinions  being  really  no  court  at  all.  Soon,  however,  the 
people  came  to  their  sober  senses,  and  the  next  legislature  re- 

*  Lapsley  V.  Brashears,  4  Litt.  47 ;  "Approved    December    24,    1824, 

Blair  v.  Williama,  ib,  84.  prefixed  to  2  Monroe. 
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pealed  the  act  establishing  the  new  court,  and  the  next  volume 
of  Monroe  (the  third)  again  reports  the  judgments  of  the 
*'  old  court/' 

The  twenty-eight  volumes  of  Littell,  Monroe,  J.  J.  Mar- 
shall, and  Dana  cover  only  eighteen  years.  A  statute  tlien 
required  that  every  case  in  which  the  defeated  .  party  should 
file  a  petition  for  rehearing  mu&t  be  '^reported,''  the  petition 
though  overruled  going  into  the  volume  of  reports.  Some 
very  long  and  very  able  "  petitions  "  by  lawyers  of  the  highest 
ability  are  found  in  these  volumes,  swelling  their  bulk  consid- 
erably. Some  caution  is  needed  in  reading  these  reports  lest 
the  convincing  language  of  these  petitions  be  mistaken  for  the 
law  of  the  case  as  coming  from  the  court. 

The  decisions  contained  in  these  twenty-eight  volumes 
(excepting  2  Monroe),  and  in  a  hardly  lesser  degree  in  the 
eighteen  volumes  of  Ben.  Monroe,  occupy  a  very  high  rank 
in  American  law  literature,  and  offer  a  strong  argument  for 
the  excellence  of  an  appointive  judiciary.  But  aside  from  the 
independence  and  learning  of  the  judges,  there  were  two  other 
reasons  for  the  good  work  done  by  them  and  shown  in  these 
reports.  First,  the  number  of  cases  that  came  before  them 
was  small  as  compared  with  our  times,  not  only  because  the 
population  was  smaller  and  poorer,  but  also  because  no  appeal 
lay  in  those  days  in  felony  cases,  to  which  the  appellate  juris- 
diction of  the  court  was  first  extended  by  the  Criminal  Code 
of  Practice  in  1854.  Secondly,  in  the  absence  of  railroad 
communication  the  work  of  arguing  cases  before  the  Court  of 
Appeals  fell  almost  exclusively  to  a  few  counselors  of  the  first 
rank,  such  men  as  Henry  Clay,  Ben.  Hardin,  or  ex-Judges 
Mills  and  Bibb.  Thus  the  bench  had  the  greatest  possible 
assistance  from  the  bar.     So  much  for  the  regular  reports. 

Ever  since  1808  it  seems  to  iiave  been  the  rule  and  custom 
of  the  court  to  give  only  such  opinions  out  for  publication  in 
the  printed  reports  as  tliey  thouglU  to  be  of  public  interest. 
Sometimes,  also,  they  withheld  opinions  from  publication  on 
the  ground  of  feeling  some  doubt  as  to  the  correctness  of  the 
result  arrived  at.  Those  opinions,  however,  were  j)reserved 
in  the  clerk's  oflBce  of  the  Court  of  Appeals,  and  were  often 
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sought  out  as  authorities  by  counsel  happening  to  kno\y  of 
their  existence.  They  then  come  to  be  quoted  in  later  reported 
opinions^  and  are  thus  clothed  with  new  authority.  Many  of 
these  manuscript  opinions  have  also  come  into  publicity  by 
references  in  Stanton's  annotated  Codes  of  Practice  and  in 
other  State  publications. 

In  1865  the  clerk's  oflSce  of  the  Court  of  Appeals,  with  all 
the  records  of  appeals,  was  destroyed  by  fire,  and  the  manu- 
script opinions  of  the  days  before  that  great  fire  can  no  longer 
be  drawn  upon  for  authorities.  But  the  "  Kentucky  Law 
Reporter''  and  the  "Southwestern  Reporter"  have  lately 
undertaken  to  publish  all  the  opinions  of  the  Court  of  Appeals, 
whether  marked  for  publication  or  not,  and  thus  a  great  deal 
of  matter  is  thrown  upon  the  profession,  which,  though  it 
may  shed  light  upon  some  of  the  questions  of  the  day  (such 
as  the  construction  of  charters),  soon  becomes  worthless.  The 
Kentucky  Law  Reporter  publishes  even  the  opinions  (or  short 
abstracts  from  the  opinions)  of  the  Superior  Court,  a  tempo- 
rary and  subordinate  court  of  appellate  jurisdiction,  and  these 
have  repeatedly  been  referred  to  by  the  Court  of  Appeals. 
At  present  the  Kentucky  Law  Reporter  does  not  publish  an 
opinion  till  it  has  become  final :  that  is,  when  the  time  to 
petition  for  a  rehearing  has  expired,  or  when  the  petition  has 
been  overruled. 

As  a  general  proposition,  however,  the  opinions  which  are 
not  published  by  order  of  court  in  the  printed  reports,  are  held 
of  less  weight  than  those  officially  reported,  and  those  of  the 
Superior  Court  are  hardly  held  to  be  authority  except  on  ques- 
tions which  in  their  nature,  on  account  of  the  small  amount 
that  must  be  involved  in  them,  can  not  reach  the  Court  of 
Appeals. 

Note. — The  writer's  attention  has  been  drawn  by  Mr.  Thomas  Speed,  of 
the  Louisville  bar,  a  gentleman  deeply  interested  in  the  pioneer  history  of 
Kentucky,  to  the  early  dates  at  which  the  reporting  of  judicial  decisions  began 
in  this  State.  Kentucky  reports  date  back  as  far  as  those  of  New  York,  and 
antedate  Georgia,  Delaware,  and  Rhode  Island  by  over  forty  years. 
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Section  8.  Sacredness  of  Legislative  Charters. 
Those  limitations  which  both  the  National  and  the  Kentucky 
Constitation  impose  on  the  law-making  body,  in  the  same  or  in 
equivalent  words,  are  ultimately  construed  by  the  Supreme 
Court  of  the  United  States,  at  least  where  the  highest  State 
court  does  not  carry  them  far  enough. 

Such  are  the  restrictions  against  laws  impairing  the  obliga- 
tions of  contracts  (the  words  "obligation  of"  are  omitted  in 
the  Kentucky  Constitution),  ex  post  facto  laws,  bills  of  attain- 
der, and  statutes  depriving  any  one  of  life,  liberty,  or  prop- 
erty ''  without  due  course  of  law,"  or,  in  the  Kentucky  phrase, 
borrowed  from  Magna  Charta,  otherwise  than  "  by  the  law  of 
the  land." 

But  should  the  highest  Kentucky  court  give  to  the  restrict- 
ive clause  greater  force  than  the  Supreme  Court  at  Washing- 
ton, there  can  be  no  appeal.  Thus,  the  Court  of  Appeals,  in 
1860,  as  to  the  Shelby  College  lottery  grant,  held  incidentally 
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that  the  franchise  granted  by  the  legislature  to  draw  a  lottery 
for  the  benefit  of  that  college  could  not  be  repealed  in  so  far 
as  its  existence  was  needed  to  repay  certain  advances  of  money 
made  on  the  faith  of  it;  because,  if  such  a  repeal  was  allowed 
to  affect  the  rights  of  a  third  party  thus  acquired,  this  would 
be  a  law  impairing  the  obligations  of  contracts,  within  the 
meaning  of  the  Dartmouth  College  Case.^  The  Supreme 
Court  (U.  S.)  has  since  held  on  the  contrary,  that  laws  dealing 
with  moral  questions  are  an  exercise  of  that  police  power 
which  the  State  can  not  abdicate,  and  of  which  it  can  not 
divest  itself  by  its  own  contract,  nor  through  contracts  made 
by  others  on  the  faith  of  a  statute.'  Yet  the  Kentucky  court 
might  (though  it  is  to  be  hoped  would  not),  in  the  next  case 
of  a  repealed  lottery  franchise  under  which  contracts  had  been 
made,  stand  on  the  opinion  rendered  by  their  predecessors  in 
1860.  It  was  incidentally  said  by  the  Court  of  Appeals  in 
1855,  in  the  case  of  a  lottery  grant,  that  where  a  bonus  has 
been  paid  for  a  franchise  granted  by  the  legislature  no  tax 
can  be  levied  upon  it  afterward.*  The  guarantee  of  the  State 
Constitution  against  *Maws  impairing  contracts'^  was  referred 
to  in  1869  when  the  court  refused  to  sustain  an  act  lowering 
railroad  fares  fixed  by  charter.* 

The  chartering  of  a  turnpike  company  with  the  usual  pow- 
ers does  not  prevent  the  legislature  from  afterward  increasing 
its  liability  for  negligence  in  common  with  all  other  persons 
and  corporations,^  nor  from  passing  an  act  authorizing  the 
sale  of  its  franchise  for  debt;'  nor  does  a  clause  in  an  insur- 
ance company's  charter,  directing  that  all  suits  on  policies 
must  be  brought  in  the  home  county,  debar  the  legislature 
from  directing  thereafter,  by  a  general  law,  that  suits  growing 
out  of  the  contracts  of  any  agency  may  be  brought  in  the 
county  of  such  agency,^  as  a  fair  control  of  remedies  must 

'  Oregory  y.  Trustees  of  Shelby  *  Hamilton  v.  Keith,  6  Bush,  45S. 

College,  2  Mete.  589.  *  Board  Int.  Impr.,  Shelby  County, 

'Stono  ▼.  Mississippi,   101  IT.  S.  v.  Scearce,  2  Duv.  676. 

801.  •  Louisville  &  Oldham  T.  P.  Co.  v. 

'  Wendover  ▼.  Lexington,  15  B.  M.  Ballard,  2  Mete.  1 65. 

284,  relying  upon  Gordon  ▼.  Tax  Ap-  ^  Howard  v.  Ey.  &  Lou.  Mut.  Ins. 

peal  Court,  8  How.  188.  Co.,  18  B.  M.  282. 
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always  be  considered  as  reserved.  The  special  remedies  given 
to  a  corporation,  such  as  the  methods  by  which  a  railroad 
company  may  condemn  lands,  are  not  a  part  of  the  State's 
contract,  and  are  subject  to  repeal.® 

On  the  14th  of  February,  1856,  a  law  was  enacted  which 
is  deemed  to  be  still  in  force,  and  which  provides  "  that  all 
charters  and  grants  of  or  to  corporations,  or  amendments 
thereof,  and  all  other  statutes,  shall  be  subject  to  amendment 
or  repeal,  at  the  will  of  the  legislature,  unless  a  contrary 
effect  be  therein  plainly  expressed:  Provided,  That  whilst 
privileges  or  franchises  so  granted  may  be  changed  or  repealed, 
no  amendment  or  repeal  shall  impair  other  rights  previously 
vested.''^  This  law  becomes  a  part  of  every  subsequent  char- 
ter or  charter  amendment.*®  But  another  section  of  the  act 
says  that  it  *' shall  only  apply  to  charters  and  acts  of  incorpo- 
ration to  be  granted  hereafter,"  and  it  was  said  "  that  an  ex- 
tension of  a  bank  charter  granted  after  1856  does  not  come 
under  this  head;  that  the  old  charter  remains  ^^^th  its  irre- 
pealable  privileges;  and,  when  a  charter  granted  before  1856 
reserved  to  the  legislature  the  right  of  appeal,  that  of  modify- 
ing was  implied."  But  though  the  charter  of  a  turnpike  com- 
pany was  expressly  open  to  modification  and  repeal,  it  was 
held  in  a  very  late  case  that  the  legislature  could  not,  without 
the  consent  of  the  corporation,  take  the  property  out  of  the 
hands  of  the  stockholders  who  were  then  controlling  it,  by 
changing  the  basis  of  voting  so  as  to  give  one  vote  for  each 
share,  while  until  then  the  larger  stockholders  had  been  re- 
stricted to  fewer  votes  than  one  for  each  share."  As  the 
amendatory  act  gave  to  the  majority  in  value  of  the  owners 
the  control  of  their  property,  it  seems  somewhat  strained  to 


•Chattaroi  R.  R.  Co.  v.  Kinner,  81 
Ky.  223 ;  Tracy  v.  Elizabeth  town,  etc. 
B.  R.  C,  86  Ky.  270,276. 
.  »Stant.  Rev.  Stat.,  Ch.  62,  II.  121. 

"Griffin  v.  Ky.  Ins.  Co.,  3  Bush, 
692. 

"Franklin  County  Court  v.  Deposit 
Bank  of  Frankfort,  and  cases  heard 
with  it,  87  Ky.  370,  887. 


^^County  Judge  of  Shelby  v.  Shelby 
R.  R.  Co..  6  Bush,  227. 

I'Orrv.  Bracken  County,  81  Ky. 
693.  It  appears  to  us  from  the  tone 
of  the  opinion  that  the  large  stock- 
holders were  suspected  by  the  court 
of  the  intention  to  wreck  the  turn- 
pike with  a  view  to  gain  in  sonae 
other  enterprise. 
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say  that  such  an  act, "  deprived  the  corporation  of  its  prop- 
erty/^ Here  the  court  carried  to  the  utmost  the  principle  of 
a  decision  made  in  1854.  In  that  case  the  charter  of  a  Bap- 
tist seminary  reserved  the  right  to  "  alter,  amend,  or  repeal/^ 
and  corporate  affairs  were  ruled  by  a  board  of  trustees  filling 
its  own  vacancies.  An  act  was  passed  in  1848,  which  the 
board  refused  to  accept,  adding  sixteen  new  trustees  named  in 
the  act  to  the  old  board.  '*  The  power  to  destroy  is  not  the 
power  to  maim  and  cripple,'^  said  the  court,  and,  notwith- 
standing the  reservation,  held  the  act  unconstitutional.  The 
old  trustees  represented  the  donors,  and  the  new  ones  did 
not,  and  their  intrusion  was  simple  spoliation.^* 

When  do  chartered  rights  become  complete?  Amend- 
ments to  the  charter  of  a  railroad  company  authorized  the 
County  Courts  of  certain  counties  to  subscribe  stock,  not 
exceeding  named  amounts,  upon  a  previous  vote  of  the 
people  in  approval.  The  vote  was  taken,  and  resulted  in 
the  affirmative,  but  the  County  Court  refused  to  subscribe. 
The  legislature  thereafter  repealed  the  authority  of  one  of 
the  counties  to  subscribe.  This  repeal  was  held  permis- 
sible, even  on  the  assumption  that  the  vote  had  been  given 
in  proper  form,  and  that  it  was  an  absolute  direction  to 
the  County  Judge  to  subscribe,  and  he  a  mere  agent;  for 
as  long  as  he  had  not  actually  subscribed  there  was  no 
contract."  As  the  Constitution  guarantees  the  chartered 
rights  of  private  corporations  only,  not  of  those  that  are 
public  or  municipal,  it  becomes  important  to  draw  the  line 
correctly  between  the  former  and  the  latter.  The  city  of 
Louisville  had  endowed  the  Medical  Institute  with  a  valu- 
able lot  and  buildings.  The  lustitute  was  incorporated  in 
1840,  with  the  right  to  hold  the  real  estate,  etc.,  which  it 
then  possessed,  and  such  other  estate  as  might  be  proper, 
and  the  "  right  was  reserved  to  repeal,  alter,  and  amend 
the  charter."  The  Institute  received  but  trifling  donations 
from  private  sources.  In  1846  the  University  of  Louis- 
ville was   incorporated,  and   in   compliance  with    a  certain 

"Sage  V.  Dillard,  15  B.  M.  840,  wCov.  and  Lex.  R.  R.  Co.  v.  Ken- 

859.  ton  Co.  Court,  12  B.  M.  144. 
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plan  formed  in  1837,  and  with  resolutions  now  passed  by 
the  Mayor  and  Council,  the  square  of  land  previously 
granted  by  the  city  to  the  Institute  was  conveyed  to  the 
University.  The  charter  of  1846  names  eleven  trustees; 
one  of  them  to  be  president,  the  others  to  be  divided  into 
five  clas?5es,  going  out  in  two,  four,  and  six  years,  etc.;  va- 
cancies arising  by  lapse  of  time  to  be  filled  by  the  Mayor 
and  Council,  and  if  not  so  filled,  then  by  the  other  trus- 
tees. The  other  sections  give  the  ordinary  collegiate  pow- 
ers, and  each  department  (law,  medical,  and  academic)  should, 
if  required,  receive  from  the  public  schools  of  Louisville  a 
number  of  pupils,  not  exceeding  six,  on  certain  conditions. 
The  "Uuiversity'^  received,  before  1851,  a  few  donations  of 
hooks. 

The  new  charter  of  Louisville,  enacted  in  18»51,  sought 
to  place  the  "University"  under  the  management  of  the  school 
trustees  who  would,  from  year  to  year,  be  elected  by  the 
people.  It  was  held  that  the  "  University  "  was  not  a  depart- 
ment of  the  city  government,  but  a  private  corporation, 
and  the  attempt  to  abolish  the  old  trustees  unconstitu- 
tional.** 

Sec.  9.  Contracts  other  than  Legislative  Char- 
ters. The  Kentucky  courts  have  equitably  enlarged  the 
constitutional  rule  against  the  impairment  of  contracts  by 
not  allowing  the  legislature  to  make  a  contract  for  a  party, 
or  validating  a  grant  which  was  void  when  made,  as  oth- 
erwise the  party  would  be  deprived  of  property  held  under 
executed  contracts,  which  are  as  sacred  as  executory  ones. 
Hence,  a  secti"Dn  in  an  act  about  conveyances,  passed  in 
1831,  providing  "that  in  all  cases  where  a  deed  of  convey- 
ance has  been  heretofore  made  by  a  baron  and  /emc,  and 
the  same  has  been  duly  executed,  but  with  this  defect  only, 
that  a  dedimus  protestatem  did  not  issue,  etc.,"  the  grantee 
may,  after  seven  years'  possession,  quiet  the  title  against  such 
defect  by  bill  in  chancery,  was,  as  to  antecedent  deeds,  in  agree- 
ment with  the  doctrine  recognized  in  Ohio,  held  unconstitu- 

"  City  of  Louisville  v.  Pres.  and  Trustees  University  of  Louisville,  15  B. 
Hon.  642. 
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tional/  in  opposition  to  the  decisions  in  Pennsylvania  and 
to  the  views  of  the  Suprenae  Court  of  the  United  States." 
However,  Judge  Robertson,  delivering  the  opinion  of 
the  court  in  a  much  later  case,  arising  under  a  curative  act 
of  1862,  held  the  purchasers  at  a  judicial  sale  of  infantas 
land  to  their  contract  on  the  petition  of  the  infant  to  con- 
firm the  sale  as  being  beneficial  to  herself,  although  the 
statute  by  color  of  which  the  sale  was  made  denounced 
such  a  decree  as  void  for  want  of  compliance  with  its 
terms  (at  least  he  assumes  that  it  might  be  void  in  this 
sense),  and  he  says,  with  some  truth,  that  to  speak  of  a 
statute  creating  a  contract  where  there  was  none  before,  as 
a  law  impairing  the  obligation  of  contracts,  is  afelo  de  se^ 
He  took  the  ground  that  "void^^  in  the  law  regulating 
these  sales  must  have  meant  "  voidable,'^  at  the  instance  of 
the  party  to  be  protected,  that  is,  the  infant,  and  with  a 
view  to  his  benefit  only;  and  that  if  the  infant  be  satisfied 
with  the  action  of  the  confirmatory  law,  the  purchaser  can 
not  complain;  that  such  a  law  does  not  divest  vested  rights. 
The  precedent  was  followed  soon  after  in  a  case  under  the 
same  statute.*  But  in  1866  the  legislature  passed  another 
act,  not  now  in  force  (see  Myers'  Supplement,  p.  752),  under 
which  the  purchaser  might  ask  to  have  the  sale  of  infant's 
land  confirmed  when  it  yielded  the  full  value  and  was  oth- 
erwise fair,  though  there  had  been  irregularities  affecting 
the  title ;  and  this  statute  was  sustained  on  the  strength  of 
the  two  preceding  cases,  although  it  must,  if  valid,  rest  on 
wholly  different  grounds.*  The  infant  had  meanwhile  come 
of  age,  and  her  property  was  no  longer  under  the  guardian- 
ship of  the  State,  and  it  would  seem  that  the  attempt  to 
validate  the  ineffectual  contract  which  the  State  had  made 
on    her    behalf    during    her   infancy    would    come    directly 

•Pearce'g  heirs  v.  Patton,  7  Bubh,  'Thornton  ▼.  McGrath,  1  Duv.  849 

164  (1846),  referring  to  Good  v.  Zer-  (1866). 

cher,  12  Oh.  Rep.  864.  But  as  this  case  *  Woodcock  v.  Bowman,  2  Duvall, 

wasafterward  overruled  (16  Oh.  599),  508. 

Kentucky  stands  apparently  alone.  ^  Boyce    and   wife  v.  Sinclair,    8 

*  Saberlee  ▼.  Mathewson,  2  Pet.  412.  Bush,  261. 


28  KENTUCKY   JURISPRUDENCE.  [CH.  II. 

within  the  decision  of  Pearce's  heirs  v.  Fatten,  quoted  above 
(note  1). 

A  law  which  only  changes  the  form  of  action,*  or  the  court 
in  which  suit  may  be  brought/  but  leaves  the  remedy  as 
effective  as  before,  can  not  be  impugned  as  impairing  the 
obligations  of  a  contract.  But  the  Court  of  Appeals  has 
gone  pretty  far  in  reproving  and  defeating  any  attempt  at 
rendering  the  remedy  less  eifective,  than  it  was  at  the  date 
of  the  contract,  by  new  laws ;  extending  the  length  of  credit 
on  "  replevy ''  or  stay  bonds,  or  on  sale  bonds  under  exe- 
cutions (such  laws  gave  rise  to  the  war  of  the  old  court 
and  new  court — see  sujora,  Section  7®),  or  allowing  a  re- 
demption on  chancery  sales  when  the  bid  is  less  than  two 
thirds  of  the  appraised  value,^  or  exempting  from  levy  any 
property  not  previously  exempted,*®  and  this  though  the 
debt  has  after  the  passage  of  the  new  law  been  merged  in 
a  new  obligation.  (See  infra  as  to  retrospective,  Limitation, 
and  other  laws.  Sections  21,  22.) 

But  a  suspension  of  the  courts  by  a  law  which  was 
passed  on  the  21st  of  May,  1861,  forbade  all  the  civil  courts 
of  the  State  from  doing  any  business  until  January  1,  1862, 
except  that  they  might  do  a  number  of  named  things,  which 
embraced  all  the  usual  activity  of  the  courts,  other  than 
trying  suits  for  money  due  on  contracts  or  rendering  judg- 
ments in  such  suits,  was  sustained  by  the  Court  of  Appeals 
in  February,  1862,  by  the  reversal  of  a  judijjment  which 
the  Circuit  Judge  had  rendered  upon  a  promissory  note  in 
disregard  of  the  act,"  and  in  fourteen  other  appeals  from 
other  judgments  rendered  in  the  same  Circuit  Court,  which 
came  up  in  the  following  June."  The  opinion  rendered  in 
the  first  case,  and  which  was  followed  without  any  new  rea- 
sons  afterward,  took   the   ground  that  "the  courts"  are  no 

•Grubbs  V.  Harris,  1  Bibb,  567.  Tho   contrary   rule   was  laid   down 

^Head  v.  Hughos,  1  Mar.  373.  arguendo  by  C.  J.  Taney  in  Bronson 

"Williams  v.  Blair,  and  Lapsley  v.  v.  Kinzie,  1  How.  315,  and  has  been 

Brasbears,  4  Litt.  31;  lb.  45.  followed  in  many  of  the  States.    See 

•Collins  V.  Collins,  79  Ky.  88,  un-  Cooley,  Const.  Lim.,  siib  loco. 

der  Act  of  April  9,  1878.  "Johnson  v.  Higgins,  3  Mete.  567. 
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Kibbey   v.  Jones,   7   Bush,  244.  "  Barkley  v.  Glover,4  Mete.  44. 
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part  of  the  remedy,  and  that  the  legislature  had  always 
exercised  the  right  to  regulate  the  terms,  sometimes  lessen- 
ing the  number  of  terms  in  the  year.  The  court  is  silent 
on  two  points:  1.  Whether  the  suspension  of  the  courts  for 
seven  months  and  ten  days  in  addition  to  the  ordinary  de- 
lay between  term  and  term  is  reasonable.  2.  Whether  the 
act  could  truthfully  be  called  a  regulation  of  the  courts, 
rather  than  of  remedies,  as  it  allowed  the  courts  during 
the  time  of  the  so-called  suspension  to  do  every  thing  else 
but  to  render  judgments  for  money  due  on  contracts. 

A  case  differing  widely  from  all  the  preceding  arose  under 
an  act  amending  the  law  of  escheat,  which  professed  to  give 
all  bank  deposits  at  Louisville  on  which  no  money  had  been 
drawn  for  eight  years,  and  the  depositor  not  heard  of  for 
eight  years,  to  the  local  school  board,  subject  to  the  right  ot 
reclaiming  it  if  the  owner  or  his  heirs  should  turn  up.  This 
was  held  to  impair  the  obligation  of  the  contract  between  the 
depositor  and  the  bank,  and  the  remedy  against  the  school 
board  was  thought  to  afford  no  sufficient  substitute,  though  it 
might  have  been  held  otherwise  if  the  money  had  been  ordered 
to  be  paid  into  the  State  treasury  or  into  court. ^* 

Sec.  10.  Due  Course  of  Law.  The  twelfth  section  of 
the  Bill  of  Rights  closes  with  the  words,  taken  from  Chapter 
29  of  Magna  Charta,  "  Nor  can  he  (the  accused)  be  deprived 
of  his  life,  liberty,  or  property,  unless  by  the  judgment  of  his 
peers  or  the  law  of  the  land."  "  The  law  of  the  land  "  means 
the  same  as  "due  course  of  law"  in  the  first  section  of  the 
fourteenth  amendment  to  the  Constitution  of  the  United  Slates. 
This  guarantee  has  been  invoked  to  annul  all  attempts  to  enact 
self-inflicting  penalties,  or  forfeitures  and  escheats,  without 
office  found  ;  and  it  is  rather  odd  that  the  legislature  has  agnin 
and  again,  for  a  variety  of  subjects,  passed  such  void  and 
ineffectual  laws,  when  it  could  have  made  them  effectual  by 
providing  some  short  and  simple  proceeding  to  enforce  the 
penalty,  forfeiture,  or  escheat. 

To  quiet   the   sadly    disordered  land    titles  of   Kentucky, 
the  legislature  on  the  7th   of  January,  1824,  passed  an   act, 

"Bank  of  Louisville  v.  Board  of  Trustees,  83  Ky.  219. 
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the  eighth  section  of  which  forfeited  to  the  commonwealth, 
without  iuqnisition  or  office  found,  or  judgment,  every 
tract  of  land  of  more  than  a  hundred  acres,  unless  the 
proprietor  should  clear  a  certain  number  of  acres  in  each 
one  thousand  before  the  1st  of  August,  1'825.  This  was  held 
unconstitutional :  first,  as  violating  the  compact  with  Virginia, 
and  the  terms  of  the  grants  of  the  lands,  and  therefore  im- 
pairing the  obligations  of  contract;  secondly,  as  punish- 
ing a  man  in  the  course  of  a  civil  suit  without  a  prosecution 
"  in  the  name  of  the  Commonwealth  of  Kentucky,'^  con- 
cluding in  the  words,  ''against  the  peace  and  dignity  of  the 
same;"  thirdly,  as  talking  a  man's  property  from  him  without 
due  compensation;  and,  lastly,  as  inflicting  an  "excessive 
fine  "  or  "  cruel  punishment."  *  It  is  said  in  this  case  that  the 
act  of  1824  was  ))assed  to  counteract  the  effect  of  the  decision 
of  the  Supreme  Court,  U.  S.,  in  Green  v.  Biddhj  which  denied 
relief  to  occupying  claimants  against  successful  plaintiffs  un- 
der Virginia  patents,  but  that  the  Kentucky  courts  had  always 
gone  on  relieving  occupying  claimants  by  compensation  for 
improvements,  notwithstanding  the  Federal  decision. 

Much  more  recently  the  question  of  a  self-enforcing  pen- 
alty arose  under  an  act  of  January  12, 1825,  '*  that  in  all  cases 
where  any  lands  shall  hereafter  be  forfeited  for  failing  to  list 
for  taxation,  or  stricken  off  to  the  State,  the  title  of  such  lands 
shall  vest  in  this  commonwealth  bv  virtue  of  this  act  without 
office  found,  etc."  The  lands  had  not  been  stricken  off  to  the 
State,  nor  was  the  alleged  forfeiture  shown  by  any  record  en- 
try, but  the  owner's  failure  to  list  the  land  appeared  negatively. 
The  court  said  (Fall  Term,  1876): 

'*  Self-enforcing  penal  statutes  arc  repugnant  to  the  plainest 
principles  of  justice,  etc.  (quoting  Gaines  v.  Buford  (see  note  "). 
By  the  Magna  Charta  it  is  declared  that  no  citizen  shall  be 
disseized  of  his  freehold  or  be  condemned  but  by  the  lawful 
judgment  of  his  peers,  or  by  thelaw  of  the  land.  The  sub- 
stance of  this  declaration  is  contained  in  our  Bill  of  Rights. 
Its  meaning  and  intention  is  that  no  man  shall  be  deprived  of 
his  property  without  being  first  heard  in  his  own  defense." 

1  Buford  V.  Gaines,  1  Dana,  479,  517  (1883). 


CH.  11/]     LIMITATIONS   HAVING   FEDERAL  SANCTION.  31 

The  common  law  rule  that  no  freehold  can  be  given  to  the 
king,  nor  derived  from  him,  except  by  matter  of  record,  it  is 
further  said  here,  may  of  course  be  changed  by  statute,*  but 
the  right  of  the  owners  not  to  be  deprived  of  their  property 
by  a  self-enforcing  penalty  stands  upon  higher,  namely,  upon 
constitutional  ground.' 

'  The  Constitution  of  Kentucky  "deprives^*  those  who  may 
send  or  accept  a  challenge  to  fight  a  duel  with  a  citizen  of 
Kentucky  "  of  the  right  to  hold  any  office  of  honor  or  profit,'^ 
and  imposes  upon  each  person  entering  upon  office  an  oath 
purging  himself  of  such  disability.*  Jones  was  elected  Clerk 
of  the  Court  of  Appeals,  and  took  the  oath ;  but  a  "  contest- 
ing board  *'  found  afterward  that  he  was  disqualified  by  having 
sent  a  challenge.  He  was  thereupon  indicted  under  a  statute 
for  usurping  the  office  "after  his  election  or  appointment 
thereto  shall  have  been  declared  by  a  court  of  competent 
jurisdiction  illegal  or  void."  It  was  held  that,  if  the  statute 
applied  to  one  who  had  not  been  convicted  on  a  regular  prose- 
cation  for  sending  the  challenge,  it  deprived  him  of  his  rights 
otherwise  than  "  by  the  law  of  the  land  or  the  judgment  of 
his  peers.''  The  eCFect  of  a  sentence  could  not  be  given  to  the 
finding  of  a  contesting  board.' 

The  notice  through  which  a  hearing  is  obtained  is  in  the 
discretion  of  the  legislature.  Motions  against  the  sheriffs  as 
collectors  of  revenue,  and  their  sureties,  are  made  on  no  other 
notice  than  that  contained  in  the  statute,  which  names  the 
court  in  which  and  the  day  of  the  term  on  which  they  must  be 
entered.  In  a  very  peculiar  case  the  legislature  authorized 
personal  judgment  to  be  rendered  on  constructive  service, 
where  an  actual  summoning  of  the  defendants  was  plainly 
impossible.  It  was  in  an  act  of  1862,  authorizing  suit  by  the 
Commonwealth  of  Kentucky  against  the  meml)ers  of  the 
so-called  "Provisional  Government"  for  State  revenue  seized 
by  them.     The  judgment  below  is  sustained  on  this  point  in 

«  As  intimated  in  Robinson  v.  Huff  *  Const.,  Art.  VIII,  Sec.  20. 

&  Whitaker,  8  Litt  38.  ^Coinmonw'lth  v.  Jones  10  Bush, 

'Marshall  v.  McDaniel,  12  Bush,  725,  overruling  a  dictum  in  Morgan 

878,  883.  V.  Vance,  4  Bush,  823. 
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short  and  nnsatisfactory  words,  but  reversed  on  other  grounds.* 
The  act  of  1862  stands  alone  in  this  respect.  The  Codes  of 
Practice  of  1854  and  1876  are  very  precise  in  forbidding  the 
courts  from  rendering  personal  judgment  on  any  process 
other  than  a  summons  actually  delivered  within  the  State. 

The  guarantee  of  "  due  course  of  law  '^  does  not  change 
the  usual  methods  for  assessing  and  collecting  taxes.  It  was 
said  in  an  early  case,  ''the  public  revenue  is  recoverable  not 
only  without  a  jury,  but  without  a  judge,^'^  though  it  seems 
that  the  Court  of  Appeals  has  treated  the  taxing  power  granted 
to  incorporated  cities  and  towns  as  standing  upon  a  somewhat 
lower  ground  than  tlie  taxing  power  exercised  directly  by  the 
commonwealth.     (See  infra:  The  Power  to  Assess.) 

"  Due  process  of  law^^  or  ''  the  law  of  the  land  ^'  having 
been  defined  in  a  preceding  case®  as  '*  a  law  that  hears  before 
condemning,  etc.,"  the  Court  of  Appeals  held  that  a  curative 
tax  law,  which,  after  intimating  that  the  original  assessments 
in  a  city  for  certain  years  were  defective,  ordered  a  reassess- 
ment of  all  lands  and  improvements  on  which  the  taxes  for 
those  years  were  not  paid,  and  that  in  a  suit  on  the  new  tax 
bills  no  defense  should  be  allotved,  but  that  the  property  was 
exempt  or  the  tax  paid,  was  unconstitutional,  and  did  not 
merit  the  name  of  "the  law  of  the  land,"*  though  a  similar 
act  had  been  sustained  in  California. 

The  court  says  as  to  assessment  of  taxes : 

■r 

*'The  letter  and  spirit  of  the  Constitution  require  that  the 
citizen  shall  be  warned  and  have  an  opjiortunity  to  be  heard 
before  he  is  condemned,  or  his  money  or  property  taken,  and 
secure  to  him  the  right  to  have  a  judicial  hearing  upon  the 
existence  of  an  alleged  power,  etc." 

The  so-called  Auditor's  Agent  Act  of  1880  directed  that 
where  previously  thereto  the  State  had  bought  in  lands  of  tax 

•Burnam  v.  Commonwealth,  1  Du-  ^  Varden  v.  Mount,  78  Ky.  80.  The 

vail,  211.     See  to  the  contrary,  Pen-  definition   is  borrowed   from   Web- 

iioyer  v.  Neff,  95  U.  S.  714,  and  the  ster's   arsjument   in   the   Dartmouth 

strict  requirements  as  to  process  in  College  Cape. 

Newcomb    v.    >Jewcomb,    13   Bush,  ^  City  of  Louisville  v.  Cochran,  82 

544.  Ky.  15.      (See   People  v.  Todd,  28 

'  Harris  v.  Wood,  6  Mon.  C42.  Cal.  184. 
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delinquents  at  the  sheriflPs  sale,  and  the  time  for  redemption 
ander  the  former  law  had  elapsed,  the  Auditor  of  Public 
Accounts  might  through  his  agent  sell  these  lands,  after  adver- 
tisement, and  give  his  deed  to  the  purchaser,  who  might  then 
sue  for  possession,  alleging  in  his  i>etition  only  the  advertise- 
ment, the  sale,  and  the  auditor's  deed,  no  defense  being  allowed 
but  five  which  were  enumerated  in  the  act,  and  these  only  if  the 
defendant  could  trace  title  back  to  the  State.  This  law  was 
held  bad,  being  violative  of  the  clause  from  Magna  Charta 
which  is  found  both  in  the  State  and  Federal  Constitution  ;*® 
and  nothing  else  could  be  expected  of  a  Kentucky  court. 
But  in  this  and  the  preceding  case  the  court  went  further  than 
it  needed ;  for  it  denounced  each  of  the  laws  in  question  also 
for  dispensing  with  the  pleading  of  certain  facts  on  which  the 
claim  or  title  of  the  plaintiff  rested,  as  if  the  Constitution  of 
Kentucky  contained  a  guarantee  that  in  all  suits,  or  at  least  in 
all  suits  for  taxes,  or  on  tax  titles,  the  pleadings  must  be 
detailed  and  special. 

That  a  tax  sale  for  arrears  of  taxes  under  a  law  which  does 
not  provide  for  a  notice  of  the  sale,  adapted  to  reach  the  pres- 
ent owner  is  void  on  constitutional  grounds,  is  strongly  inti- 
mated, though  not  fully  decided,  in  a  case  arising  under  this 
Auditor's  Agent  Act.  But  this  law  was  passed  after  the 
former  delinquent  owner  of  the  land  had  parted  with  it." 

Under  a  law  regulating  street  assessments,  notice  was  given 
of  the  time  and  place  for  receiving  the  work  where  the  abut- 
ters charged  with  the  cost  might  be  heard  in  opposition:  they 
had  no  hearing  on  the  question  of  benefits.  But  the  appor- 
tionment warrants  could  be  enforced  only  by  a  court  of  equity 
which  had  authority  to  correct  it  and  bring  it  within  the  law. 
This  was  held  to  satisfy  all  constitutional  requirements.'^  The 
tax-payer^s  right  to  a  hearing  on  his  assessment  will  be  dis- 
cussed in  Chapter  V. 

w  Meguiar  v.  Henry,  84  Ky.  1.  8.  C.  of  the  U.  S.  in  128  U.  S.  p.  578). 

"  Quinlan  ▼.  Callahan,  81  Ky.  620.  T4iat  any  one  abutter  will  be  benefit- 
See,  on  the  other  hand,  Oldham  y.  ed  is  not  an  open  question  in  court 
Jones,  5  B.  M.  458,  463.  See  City  of  Ludlow  v.  Cin.  South'n 

"  Nevin    v.   Koach,  9   Ky.   Law  Railway,  78  Ky.  See  contra,  Preston 

Bepr.  818  (affirmed  on  motion  by  the  y.  Kudd,  in  Sec.  83. 
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In  Varden  v.  Moant^  already  quoted^  it  was  held  (Hines^  J.) 
that  the  legislature  could  not  confer  upon  a  town  board  (and 
for  the  same  reason  could  not  itself  exercise)  the  power  of 
directing  the  town  marshal  to  impound  all  hogs  found  running 
at  large  in  the  town,  and  to  sell  them^  without  any  judicial 
order,  for  his  fees  and  the  cost  of  keeping,  and  that  such  a  sale 
would  confer  no  title.  It  seems  that  the  needs  of  taxation 
alone  will  justify  a  change  of  title  by  ministerial  sale.  But 
an  ordinance  which  provided  for  the  taking  up  of  hogs  and 
for  having  them  sold  under  the  order  of  a  justice  of  the 
peace,  though  under  a  proceeding  wholly  in  rem,  in  which  the 
owners  were  not  named,  was  sustained  as  constitutional  and 
good  in  law.*' 

Sec.  11.  Ex  Post  Facto  Laws  and  Bills  of  Attain- 
der. Kentucky  courts,  like  courts  elsewhere,  have  held  that 
only  criminal  laws  fall  under  the  name  of  ex  post  facto;^  but 
as  to  these  the  prohibition  has  been  carried  very  far  in  Ken- 
tucky, though  by  no  means  too  far.  In  1808  a  law  was  en- 
acted constituting  the  act  of  a  free  negro  in  coming  into  the 
State,  and  remaining  in  it  thirty  days,  a  public  offense,  to  be 
punished  on  trial  by  the  County  Court.  This  was,  of  course, 
unconstitutional  within  the  guarantee  of  the  right  to  jury 
trial ;  and  it  having  been  thus  declared  by  the  highest  court,  a 
new  act  was  passed  in  1838  providing  for  a  jury  trial  in  pros- 
ecutions under  the  former  law.  The  court  held  that  the  act  of 
1808,  being  unenforceable,  must  be  laid  out  of  view  entirely, 
and  that  the  defendant,  having  come  to  Kentucky  before  1838, 
could  not  be  punished  or  tried  under  the  new  act.* 

The  words  '*  bill  of  attainder,"  strictly  construed,  mean 
only  a  legislative  act  which  condemns  to  death  and  forfeiture 
of  estate ;  but  in  a  wider  sense  it  may  comprise  a  "  bill  of 
pains  and  penalties ; "  that  is,  an  act  by  which  the  legislature 
imposes  any  punishment  upon  some  one  person  or  class  of 
persons  without  a  trial  following  the  enactment  and  preceding 
the  punishment.  In  1862  the  legislature  declared  that  any 
citizen  of  Kentucky  should,  upon  joining  the  Confederates,  be 

^  McRee  v.  McKee,  8  B.  M.  433.  *  Commonwealth    v.  Edwards,    ^ 

1  Fisher  v.  Cockrell,  6  Mod.  133.         Dana,  445. 
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deemed  to  have  expatriated  himself^  and  should  thus,  by  losing 
his  citizenship^  lose  his  right  to  vote  and  to  hold  office.  After 
the  repeal  of  this  law  the  Court  of  Appeals^  in  1866,  found 
occasion  to  pass  upon  it,  and,  comparing  it  to  a  bill  of  attain- 
der, held  that  though  the  legislature  had  the  right  to  punish 
rebellion  by  disfranchisement,  yet  this  could  only  follow  after 
judicial  conviction,  andcould  not  be  worked  out  by  a  condem- 
natory test  oath.*  The  opinion  was  not  reported  at  the  time, 
but  the  court  ordered  its  publication  in  1874  as  a  pendant  to 
"  Commonwealth  v.  Jones,"  already  quoted. 

An  act  ordering  the  convicts  to  work  outside  of  the  peniten- 
tiary buildings,  under  a  lessee,  in  mines  and  on  railroads,  is 
not  an  ex  post  facto  law ;  any  place  at  which  they  work  being 
in  contemplation  of  law  a  part  of  the  penitentiary.* 

Sec.  12.  Other  Federal  Restrictions.  Among  the 
restrictions  on  the  law-making  power,  which  are  found  in  the 
Federal  Constitution  only,  the  two  most  important  are,  that 
which  intrusts  to  Congress  alone  the  power  to  regulate  com- 
merce between  the  States,  and  that  which  guarantees  to  citizens 
of  any  State  the  privileges  and  immunities  of  citizenship  in 
every  other  State.  As  the  interpretation  of  these  clauses  must 
ultimately  rest  with  the  Federal  courts,  and  as  it  is  being  set- 
tled by  them  on  almost  all  disputable  points,  it  is  not  impor- 
tant to  follow  in  detail  all  the  Kentucky  decisions  on  these 
Federal  reservations  and  gharantees.  It  may,  however,  be 
said  that  the  Court  of  Appeals  has  loyally  carried  out  both 
requirements.  It  has  set  aside  all  statutes  which  hindered  free 
commerce  with  other  States  by  discriminating  against  goods 
coming  from  them  into  Kentucky,*  and  all  statutes  discrimina- 
ting against  citizens  of  other  States,  though  the  discrimination 
was  hidden  by  giving  a  privilege  to  the  citizens  of  one  town  or 

*Burkett   ▼.   McCarty,   10  Bash,  The  exemption  of  a  peddler, who  deals 

76S.  only  in  the  produce  or  manufactures 

*  Mason   &  Foard  Co.  v.  Jellico  of  Kentucky,  from  peddler's  license 

Coal  Mining  Co.,  10  Ky.  Law  R.  440.  is  void ;   following  City  of  Lexing- 

The  objection  was  raised  not  so  much  ton  v.  Milton,  17  B.  M.  280,  and  re- 

by  the  convicts  themselves,  as  at  the  versing  the  Sup'r  Court,  who  held  that 

instance  of  organized  Labor.  the  law  containing  the  exemption  re- 

^Baah  v.  HoUoway,  82  Ky.  674.  pealed  the  whole  peddler's  license  law. 
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county  even  against  the  other  residents  of  Kentucky.*  An 
ordinance  of  the  city  of  Louisville  discriminating  against 
merchants  having  their  principal  place  of  business  elsewhere, 
in  the  way  of  city  license,  was  held  void  on  the  same  ground.* 
But  the  State  has  unlimited  discretion  in  allowing  or 
refusing  corporations  from  other  States  to  exercise  any  of 
their  powers  in  its  midst,  and  such  corporations,  though  in 
some  sense  the  citizens  of  the  State  from  which  they  de- 
rive their  legal  life,  are  not  citizens  within  the  meaning  of 
the  "  privileges  and  immunities  '^  clause.* 

'  Daniel  v.  Trustees  of  Richmond,  '  Fechheimer  Bros.  &  Co.  v.  City 

78  Ky.  542.    A  town  tax  of  6  per  of  Louisville,  84  Ky.  806. 

cent  on  auction  sales  of  goods  not  be-  *  Phenix  Insurance  Co.  v.  Com'tb, 

longing  to  a  citizen  of  the  town  or  the  6  Bush,  76;  Com'th  ▼.  Milton,  12  B. 

county  containing  it  is  void  in  ioto.  M.  219. 
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Section  13.  Title  and  Contents.  The  present  chap- 
ter will  be  followed  by  two  others,  in  one  of  which  the 
bearing  of  the  Constitution  on  the  machinery  of  the  State, 
in  the  other  on  Taxation,  will  be  more  specially  treated. 

In  applying  to* a  statute  the  tests  of  the  State  Consti- 
tution we  must,  before  we  approach  the  substance  of  its 
directions,  see  whether  it  answers  this  requirement: 

''No  law  enacted  by  the  General  Assembly  shall  relate 
to  more  than  one  subject,  and  that  shall  be  'expressed  in 
its  title. ^'    (Art.  II,  Sec.  37.) 

A  similar  clause  in  the  Constitution  of  Ohio  is  not  en- 
forced, but  the  courts  of  Kentucky,  as  of  most  other  States 
that  have  engrafted  such  a  clause  in  their  constitutions, 
enforce  the  rule  with  reasonable  strictness.  Perhaps  the 
courts  of  Kentucky  go  a  little  farther  in  their  requirements 
than  the  courts  of  other  States. 

When  an  act  relates  to  more  than  one  subject,  and  the 
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title  expresses  but  one,  the  law  covered  by  the  title  is  up- 
held ;  the  rest  only  of  the  act  is  void.^  When  both  title 
and  contents  are  double  or  multifarious  (such  as  ^'An  act 
regulating  appeals  from  justices  and  quarterly  courts,  and 
officers  of  the  quarterly  courts,")  the  whole  act  is  void." 
The  last-named  act  could  probably  have  been  saved  by 
such  a  title  as  ^'An  act  amending  the  law  governing  infe- 
rior courts." 

The  substance  of  the  course  of  decisions  was  summed 
up  in  1878  as  follows:  '*The  rule  established  is,  that  none 
of  the  provisions  of  a  statute  will  be  held  unconstitutional 
when  they  all  relate,  directly  or  indirectly,  to  the  same 
subject,  have  a  natural  connection,  and  are  not  foreign  to 
the  subject  expressed  in  the  title."' 

The  description  of  the  object  and  contents  of  an  act 
need  not  be  very  accurate.  Thus,  *'An  act  for  the  benefit 
of"  a  named  corporation  was  sustained,  though  its  object 
was  the  judicial  sale  of  the  franchise  at  the  suit  of  credit- 
ors, against  the  desire  of  the  corporators.* 

**An  act  to  incorporate"  any  corporation  is  a  title  broad 
enough  to  cover  all  the  franchises  that  are  usually  con- 
ferred, such  as  that  of  eminent  domain  in  case  of  a  rail- 
road company,  and  the  authority  to  cittes  and  counties  to 
subscribe  stock  and  to  issue  bonds  and  levy  taxes  in  order 
to  pay  therefor.  In  fact,  the  authority  for  such  subscrip- 
tions, bonds,  and  taxes  is  nearly  always  given  by  acts  with 
such  a  title.  An  act,  passed  under  a  title  indicating  nothing 
but  a  city  charter,  gave  to  the  council  the  power  to  estab- 
lish a  lottery  scheme  for  the  benefit  of  the  city  schools, 
and  to  transfer  the  scheme.  An  equally  divided  court  affirm- 
ing, in  1878,  sustained  the  grant,  Cofer,  J.,  dissenting  in  a 
very  vigorous  opinion.* 

But  when  a  law  entitled  ^*An  act  to  amend  the  charter" 

^Fuqua  v.  Mullen,  13  Bush,  467,  *  Louisville  and  Oldham  T.  P.  Co. 

and  previous  cases  there  quoted.  v.  Ballnrd,  2  Mete.  165. 

«  Hinds  V.  Rice,  10  Bush,  528.  »  Frankfort  Lottery  Case,  MS.  Op. 

•Howland  Coal  and  Iron  Works  1878. 
y.  Brown,  13  Bush,  681-685. 
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of  a  city  forbade  the  county  clerk  of  the  county  contain- 
ing it  from  recording  a  deed  to  any  land  in  the  city,  un- 
less a  receipt  for  all  overdue  city  taxes  was  exhibited  to 
him,  that  part  of  the  law  was  held  not  to  be  gerraain  to 
the  purpose  expressed.* 

A  list  of  cases  in  which  the  objection  (sometimes  very 
far-fetched)  was  overruled/  and  a  list  of  other  cases  in 
which  it  was  sustained,^  are  given  in  the  notes. 

Sec.  14.  Forms  op  Legislation.  In  order  to  become 
a  law,  a  bill  must  be  passed  by  each  of  the  two  Houses  of 
the  Legislature,  and  must  then  be  approved  and  signed 
by  the  Governor;  or  "if  any  bill  shall  not  be  returned  by 
the  Governor  within    ten   days   (Sundays  excepted)  after  it 


•  Wulftange  v.  McCollom,  83  Ky. 
861. 

» Chiles  V.  Drake,  2  Mete.  146; 
Phillips  V.  Cin.  and  Cov.  Bridge  Co., 
2  Hetc.  219;  Johnson  v.  Higgins, 
8  Mete.  666  (where  the  words  "  and 
for  other  purposes  "  appended  to  the 
title  was  disregarded  as  surplusage) ; 
Wilson  V.  City  of  Louisville,  2  Duv. 
299;  Gibson  v.  Belcher,  1  Bush,  145 
(an  act  to  amend  a  part  of  the  Gen- 
eral Statutes,  calling  by  an  obvious 
mistake  the  '*  chapter  "  to  be  amend- 
ed "  article  "  of  the  same  number) ; 
Swift  ▼.  Commonwealth,  8  Bush,  108 
(the  title  containing  twice  the  con- 
junctive "and");  O'Bannon  v.  L.  C.  & 
L.  R.  R.  Co.,  8  Bush,  848;  McKey- 
nolds  V.  Smallhouse,  8  Bush,  447;  Ja- 
cobs y.  L.  &  N.  R.  Co.,  10  Bush,  263 
(hard  to  reconcile  with  the  principles 
elsewhere  defined) ;  Collins  v.  Hen- 
derson, 11  Bush,  74;  Brown  v.  Mc- 
Gee,  12  Bush,  428;  City  of  Coving- 
ton V.  Voskotter,  80  Ky.  219 ;  Mc Ar- 
thur y.  Nelson,  81  Ky.  67 ;  Citizens' 
Gas  Light  Co.  y.  Louisville  Gas  Co., 
81  Ky.  263;  Ky.  Union  R.  R.  Co.  v. 
Bourbon  Co.,  86  Ky.  98;  Kreig^r 
▼.  Shelby  Railroad  Co.,  84  Ky.  86 


("manner  of  voting"  in  the  title 
covers  provisions  for  declaring  the 
result  of  the  vote) ;  Stickrod  v.  Com- 
monwealth, 86  Ky.  285  (title  forbid- 
dirtg  '*  sale  of  liquor  "  covers  prohi- 
bition of  gift  or  loan  of  liquor);  Rog- 
ers V.  Jacob,  1 1  Kentucky  Law  Re- 
porter, 1. 

*  Chiles  y.  Monroe,  4  Mete.  72; 
O'Donoghue  v.  Akin,  2  Duv.  478; 
Rushing  v.  Sebree,  12- Bush,  198; 
Pennington  v.  Woolfolk,  79  Ky.  18 
(an  act  providing  certain  proceed- 
ings to  be  instituted  for  the  collec- 
tion of  State  Revenue  leading  to  the 
sale  of  delinquent  lands,  the  County 
Attorney  to  conduct  the  proceedings, 
under  the  title  "An  act  to  amend  Ar- 
ticle 8  of  Chapter  6  of  the  General 
Statutes,"  which  article  regulates  the 
duties  of  county  attorneys).  In  Jones 
V.  Thompson's  ex'r,  12  Bush,  394,  "an 
act  increasing  the  jurisdiction  of  Jus- 
tices of  the  Peace  in"  certain  coun- 
ties, according  to  its  title,  was  held 
bad  as  to  provisions  allowing  and 
regulating  the  appeal  in  cases  under 
the  new  jurisdiction,  which  seems 
little  in  accord  with  any  practicable 
method  of  legislation. 
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shall  be  presented  to  him^  it  shall  be  a  law/'  unless  the 
General  Assembly  should  by  their  adjournment  prevent  its 
return ;  or,  lastly,  the  bill  may  be  passed  over  the  Gover- 
nor's veto  by  a  majority  of  all  the  members  elected  to  each 
House  voting  in  the  affirmative.^  No  question  seems  to 
have  yet  risen  under  the  present  Constitution,  as  to  whether 
any  law  has  actually  passed  these  stages. 

But  within  the  two  Houses  the  progress  of  a  bill  is  also 
regulated  by  or  dependent  upon  the  following  provisions  of 
Article  II  (concerning  the  Legislative  Department) : 

'*Nor  shall  a  session  of  the  General  Assembly  continue 
beyond  sixty  days,  except  by  a  vote  of  two  thirds  of  the 
members  elected  to  each  House."  (Section  24.)  Should 
the  session  be  prolonged  without  such  a  vote,  all  bills 
passed  thereafter  would  be  void;  but  if  the  required  two- 
thirds  majority  has  once  extended  the  session,  though  for  a 
given  time  only,  it  may  thereafter  be  further  extended  by 
an  ordinary  majority  vote.' 

"All  bills  for  raising  revenue  shall  originate  in  the  House 
of  Representatives."     (Section  30.) 

But  an  act  which  required  certain  court  oflBcials  of  Jef- 
ferson County  to  pay  the  net  excess  of  their  fees  over  a 
stated  yearly  salary  into  the  State  treasury  (through  the 
trustee  of  the  jury  fund),  though  really  levying  a  tax  upon 
these  officials,  was  held  not  to  be  within  the  rule,  which 
was  said  only  to  contemplate  taxes  levied  upon  the  people 
at  large.'  A  bill  for  authorizing  a  municipal  tax  in  some 
city  or  town  need  not  originate  in  the  House.* 

No  "act  or  resolution  for  the  appropriation  of  any  money 
or  the  creation  of  any  debt"  over  $100  can  be  passed  other- 
wise than  by  a  yea  and  nay  vote,  a  majority  of  the  members 
elected  to  each  House  voting  aye.     (Section  40.) 

The  courts  can  not  take  judicial  cognizance  of  the  journals. 
Hence,  a  party  denying  the  lawful  enactment  of  an  enrolled 

*Con?t.,  Art.  Ill,  Sec.  22.  » Commonwealth  v.  Bailey,  81  Ky. 

"Speed  &  Worthinfrton  v.  Craw-  895. 

ford,  8  Mete.  207;  McNeill  v.  Com-  *  Rankin  v.  City  of  Henderson,  9 

mon wealth,  12  Bush,  782.  Ky.  Law  Bep.  861. 
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bill  would  have  to  bring  the  journals  before  the  court  by 
proof,  and,  when  proper,  by  pleading,  in  orcier  to  show  that  a 
revenue  bill  originated  in  the  Senate,  or  that  an  appropria- 
tion bill  did  not  receive  the  necessary  affirmative  vote  on  call 
of  ayes  and  nays.* 

And  as  the  courts  can  make  no  intendments  against  the 
power  of  the  legislature,  the  requirements  of  Section  40  will  not 
be  applied  to  an  act  which  authorizes  (under  Article  VIII, 
Section  6)  a  suit  to  be  brought  against  the  commonwealth, 
though  the  last  result  will  be  (as  it  was  in  the  case  quoted 
below)  the  drawing  of  a  warrant  on  the  treasury  for  more 
than  $100  in  satisfaction  of  the  judgment;"  nor  will- they 
apply  it  to  a  bill  for  authorizing  three  commissioners  to  make 
an  award  on  an  old  claim  against  the  commonwealth.^ 

The  constitutional  requirement  that  each  bill  must  be  read 
on  three  several  days  in  each  House,  unless  the  reading  be  dis- 
pensed with  by  four  fifths  of  the  House  (Section  29)  has  never 
been  invoked  (so  far  as  reported  cases  go)  against  the  validity 
of  any  act  apparently  passed,  and  would  hardly  be  listened  to 
in  the  courts. 

Sec.  15.  The  Taking  op  Private  Pboperty.  Among 
the  restrictions  which  the  State  Constitution  places  on  the 
law-making  power,  and  to  some  extent  upon  the  discretion  of 
the  courts,  we  shall  consider  first  some  of  those  which  the 
Federal  Constitution  in  its  first  ten  amendments  imposes  on 
the  Congress  and  Federal  Judiciary,  but  not  upon  the  States. 
Here  the  State  courts  are  not  compelled  to  follow  the  ruling 
of  the  Supreme  Court  of  the  United  States,  though  generally 
inclined  to  do  so. 

The  sacred ness  of  private  property  as  against  the  power  of 
eminent  domain  is  the  most  important  and  most  familiar  of 
these  restrictions. 

It  is  thus  expressed  in  the  Constitution  of  Kentucky : 

"Nor  shall  any  man's  property  be  taken  or  applied  to 
public  use  vnthout  the  consent  of  his  representatives,  and  without 
just  compensation  being  previously  made  to  him."     (Article 

»  Auditor  v.  Haycrofl,  14  Bush,  2jB4.  ^  Hewitt,  auditor,  v.  Craig,  86  Ky . 

*  Com' w'th  V.  Jackson,  6  Bush,  680.      28. 
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VIII,  Section  14.)  The  object  of  the  words  in  italics  is  not 
clear,  as  tliey  can  mean  nothing  but  that  a  statute  passed  by 
representatives  of  the  whole  people  must  authorize  every 
taking.  This  clause  does  not,  in  so  many  words,  guarantee  a 
man's  property  against  injury  inflicted  under  statutory  au- 
thority where  such  an  injury  is  not  done  by  an  actual  taking. 
But  the  doctrine  stated  in  Cooley's  Constitutional  Limitations, 
third  edition,  p.  545,  '^  So  a  partial  destruction  or  diminution 
of  the  value  of  property  by  an  act  of  the  Government,  which 
directly  and  not  merely  incidentally  aflects  it,  is  to  that  ex- 
tent an  appropriation,"  has  been  approved  in  a  suit  for  dam- 
ages by  the  owners  of  the  lot  against  the  city,  which  in  filling 
the  street  in  front  of  the  lot  threw  the  surface  water  back 
upon  it;  and  this  without  regard  to  the  skillful  or  negligent 
manner  of  planning  and  doing  the  work.  It  was  said,  "The 
right  of  compensation  in  this  case  is  as  clear  as  if  the  lot  of 
appellants  had  been  taken."'  The  difiiculty  is  to  determine 
what  is  "  direct"  and  what  is  "  incidental." 

The  first  case  involving  the  question  came  up  in  1836, 
where  the  city  of  Louisville  had  raised  the  grade  of  the  street 
in  front  of  plaintiff's  house  with  a  view  to  proper  drainage.' 
The  court  found  that  the  evidence  tended  to  show  only  incon- 
venience had  resulted  to  the  plaintiff  j  that  his  lot  had  not  been 
intruded  on  or  touched,  nor  had  water  been  thrown  on  it,  nor 
had  it  been  made  unhealthy ;  that  the  city  could  not  be  bound 
by  the  first  grade  of  the  street;  that  it  might  even  close  the 
street  on  which  plaintiff's  lot  lay,  under  certain  circumstances, 
but  the  resulting  inconveniences  would  not  entitle  him  to 
damages.  A  judgment  for  defendant  was  afiirmed.  The  same 
decision  would  probably  now  be  given  on  the  facts,  but  the 
power  of  closing  the  streets  without  the  consent  of  the  abut- 
ters would  not  be  thought  of  as  at  all  admissible.^ 

*  Kemper  and  wife  v.  City  of  Lou-  has  a  right ...  to  the  use  of  the  con- 

isville,  14  Bush,  87.  tiguous  highway,  so  far  as  it  may  he 

'  Keasy   v.  City  of  Louisville,   4  necessary  for  affording  him  .  .  .  and 

Dana,  154.  a    convenient  outlet,   etc.    Of   this 

'  City  of  Covington  v.  McNickle's  right  the  legislature  can  not  deprive 

heirs,  18.  B.  M.  262.    "  Every  owner  him   without   .   .   .    compensation.'* 

of  ground  on  any  street  in  Louisville  Transylvania  University  v.  City  of 
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The  same  question  came  up  in  a  more  serious  light  in  1868. 
In  1865  a  new  and  higher  grade  was  ordered  for  Brook  Street 
in  Louisville,  where  a  rolling-mill  had  been  erected  on  the 
faith  of  the  old  grade  of  1836/  along  a  whole  square.  The 
new  grade  could  not  well  be  made  without  rendering  it  neces- 
sary to  fill  up  the  rolling-mill  lot  at  an  enormous  expense ;  or> 
if  a  wall  was  raised  in  place  of  the  filling,  the  mill  must  be 
deprived  of  light  and  air,  and  rendered  almost  useless.  A 
majority  of  the  court  distinguished  the  case  from  that  pre- 
ceding, and  sustained  a  temporary  injunction  against  the  work, 
to  remain  in  force  until  the  city  should  adopt  a  general  plan 
of  improvement,  with  compensation  to  those  injured  by  it.  A 
manuscript  opinion*  was  q doted  to  the  effect,  "  Private  rights 
tmisi  be  regarded;  the  public  must  so  use  its  own  as  not  to  in- 
jure another's  property."  And  the  decision  was  rested  in  part 
on  the  second  section  of  the  Bill  of  Rights,  of  which  hereafter.* 

The  question  as  to  a  railroad  running  trains  through  a 
city  came  up  first  in  1839.  The  cars  of  the  Lexington  & 
Ohio  Railroad,  for  local  travel,  moved  sometimes  by  steam 
and  sometimes  by  horses,  were  put  on  a  street  ninety  feet 
wide  in  a  thinly  settled  part  of  Louisville,  with  the  consent  of 
the  Mayor  and  Council  given  in  pursuance  of  the  city  charter. 
Chancellor  Bibb,  on  the  complaint  of  abutting  owners,  who 
showed  some  inconvenience  arising  to  them,  enjoined  the  run- 
ning of  the  cars;  the  Court  of  Appeals  reversed  his  decree, 
holding  that  there  was  neither  nuisance  nor  purpresture,  and 
that  if  some  of  the  abutters  should  suffer  inconvenience  or 
loss  from  the  changed  mode  of  travel,  it  was  no  more  than 
the  dwellers  in  a  growing  city  must  expect.*  The  ruling  was 
followed  in  favor  of  a  steam  railroad  passing  through  Frank- 


Lexington,  8  B.  M.  25,  27  (1842). 
A  manuscript  opinion  of  October. 
1889 — Chirgan  v.  City  of  Louisville, 
11  Ky.  Law  Rep.  489— holds  that  it 
is  "injurious"  to  a  lot  owner,  and 
therefore  not  permissible,  without 
money  compensation,  to  close  up  the 
eastern  end  of  the  street  on  his  square 
so  that  to  go  eastward,  toward  the 


center  of  trade,  he  would  first  have 
to  go  west  to  the  next  street,  thence 
north  or  south  to  another  streeti 
thence  east. 

*  Louisville  v.  Lyon,  Dec.  19,  1866. 

'City  of  Louisville  v.  Louisville 
Rolling  Mill,  8  Bush,  416. 

'  Lexington  &  Ohio  R.  R.  Co.  v. 
Applegate,  8  Dana,  289. 
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fort,  though  it  laid  its  track  on  an  embankment  four  feet  high 
and  twelve  feet  wide  along  the  middle  of  the  street  in  front  of 
the  plaintiff's  house.^  But  where  the  track  was  laid  in  a  city, 
over  a  narrow  strip  between  the  line  of  houses  and  a  water- 
course, leaving  less  than  ten  feet  between  the  house  walls  and 
the  side  of  passing  cars,  so  that  there  w'as  no  ingress  and  egress 
for  vehicles,  and  sparks  and  smoke  would  enter  the  windows, 
it  was  held  that  the  damage  was  direct,  and  that  the  owner 
should  recover  the  diminution  in  the  value  of  his  property.® 
In  another  case,  decided  also  at  the  Summer  Term  of  1874, 
Judge  Lindsay  sought  to  lay  down  the  law  in  more  general 
terms : 

"  The  right  of  the  authorities  of  a  city,  with  legislative 
warrant  to  permit  the  construction  and  operation  through  its 
streets  of  railroads  upon  which  trains  of  cars  are  propelled 
by  steam,  is  not  now  an  open  question  in  this  State.  .  .  .  (it) 
is  not  per  se  an  encroachment  upon  the  property  rights  of  (the 
abutters).  .  .  .  Those  who  purchase  lots  bordering  on  a  street 
take  their  title  subject  to  the  appropriation  of  the  street  to 
such  public  uses  promotive  of  commerce  and  business  as  the 
general  good  of  the  city  or  town  may  demand.  .  .  .  The  appro- 
priation must  not  be  incompatible  with  the  ends  for  which  the 
street  was  established.  It  must  not  deprive  the  persons  living 
on  the  street  of  its  reasonable  use  as  a  passway  for  foot  passen- 
gers, horsemen,  and  the  vehicles  in  general  use." 

Finding  that  this  use  would  not  be  materially  impaired,  the 
court  affirmed  a  judgment  refusing  an  injunction.* 


'  Lexington  &  Frankfort  R.  R.  v. 
Brown,  17  B.  M.  772  (1857). 

»  Elizabethtown  L.  &  B.  S.  R.  R.  v. 
Combs,  10  Bush,  882  (1874).  But  in  J. 
M.  &  T.  R  R.  Co.  V.  Enteric,  13  Bush, 
667  (1878),  a  suit  of  a  house  owner 
against  a  railroad  company  running 
steam  cars  in  front  of  his  house,  and 
doing  some  injury  to  it,  it  was  said  (p. 
675)  that  the  rules  applicable  to  the 
taking  of  private  property  did  not 
govern  it;  that  the  lot  owner  had  a 
constitutional  right  to  the  free  use  of 


the  street;  but  that  the  street  bad 
not  boen  wholly  appropriated,  and 
was  still  to  some  extent  open  to  the 
public.  The  action  was  Fustained, 
but  the  rule  for  measuring  the  dam- 
ages and  allowing  of  deductions  for 
benefits  in  such  cases  was  stated  with 
such  refinement  (p.  677)  that  we 
rather  refer  the  reader  to  it  than  at- 
tempt to  abridge  it. 

•Cosby  V.  O.  &  R.  R.  R.  Co.,  10 
Bush,  288. 
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As  the  Constitution  guarantees  to  the  unwilling  owner 
previous  compensation,  it  would  seem  that,  in  all  caises  in  which 
injury  is  threaten^^d  by  the  running  of  steam  cars,  the  lot 
owners  should  have  an  injunction  as  of  right.  This  claim 
has,  however,  been  met  thus  in  a  recent  suit  brought  against 
the  so-called  *'  Short  Route :  '^ 

'*  Whether  any  special  and  substantial  injury  will  result  to 
the  adjoining  owners  is  as  yet  a  mere  matter  of  speculation ; 
•  •  .  the  extent  can  be  much  better  estimated  after  the  road  is 
in  operation,  and  at  most  it  would  be  a  matter  of  mere  dam- 
age, for  which  the  law  aflfords  an  adequate  remedy;  ...  if  he 
(the  owner)  suffers  substantial  injury  by  having  smoke,  sparks, 
and  cinders  thrown  into  his  house,  or  its  walls  be  cracked  by 
the  movement  of  heavy  trains,  he  would  be  entitled  to  recover 
for  damages,''  etc.  *® 

The  constitutional  measure  of  damages  was  thus  laid 
down  in  an  early  case :  "  The  citizen  has  a  right  to  insist  on 
being  paid  for  the  thing  taken  from  him,  although  he  may  be 
incidentally  benefited  in  the  appropriation  of  it  to  public  use. 
If,  however,  he  seek  indemnity  for  consequential  inconven- 
ience or  injury,  then  the  true  question  will  be,  whether  upon  a 
survey  of  all  advantages  as  well  as  disadvantages  .  .  .  the 
balance  will  be  for  or  against  him.""  And  this  doctrine 
has  been  lately  approved,  the  court  remarking  that  the  statute 
regulating  indemnity  must  be  construed  in  subservience  to  the 
Constitution."  The  true  measure  of  compensation,  aside  of 
consequential  damages,  is  "  the  value  of  the  land  to  the  owner, 
considering  its  relative  position  to  his  other  land,  and  other 
circumstances  tending  to  diminish  or  enhance  such  value."  ^ 

To  the  rule  against  deducting  benefits  from  compensation 
there  is  an  apparent  exception.  The  legislature  may,  with 
even-handed  justice,  direct  that  all  the  streets  of  a  city  shall 
be  opened  by  purchase  or  condemnation,  at  the  cost  in  whole 

"  Fulton  V.  Short  Route  B*y  Trans-  "  Elizabethtown  &  Paduca  h  R.  R. 

fer  Co.,  9  Ky.  Law  Rep*r,  291  (1887),  Co.  v.  Helm's  heirs,  8  Busli,  681. 

followed  in  Uyland  v.same,10,  ib.9O0,  ^Henderson  &  Nashville  R.  R.  Co. 

"Sutton's  heirs  v.  City  of  Louis-  v.  Dickersoii,  17  B.  M.  180;  L.  &  N. 

yille,  6  Dana,  28.  R.  R.  Co.  v.  Thompson,  18  D.  M.  744. 
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or  in  part  of  the  abutting  owners.  Generally  the  owner  of 
the  condemned  strip  will  be  also  the  owner  of  the  lot  extend- 
ing back  of  it ;  and  if,  in  the  latter  capacity,  he  is  made  to  pay 
more  than  he  will  receive  in  the  former,  he  can  not  object, 
only  the  city  must  pay  him  first  before  it  can  enter  on  his 
land." 

An  act  of  April  11,  1882,  in  its  twelfth  section  sought  to 
enable  a  railroad  company  to  take  possession  of  land  after  a 
verdict  fixing  value,  upon  giving  bond  for  double  the  amount, 
while  carrying  on  an  appeal  to  a  higher  court.  This  provis- 
ion is  clearly  bad,  as  the  compensation  must  come  "  previous  " 
to  the  taking,  and  was  so  declared  in  two  cases  in  1888 :" 

A  chose  in  action  is  property,  even  when  it  arises  from 
tort.  The  Kentucky  "Amnesty  Act''  of  February  26,  1867, 
forbade  any  suits  to  be  brought  thereafter  for  torts  committed 
during  the  war  by  either  Union  men  or  Confederates  under 
color  of  belligerent  rights.  In  a  suit  against  a  Confederate 
officer  for  forcibly  taking  the  funds  of  a  bank,  the  court  first 
decided  that  the  capture  could  not  be  justified  as  a  belligerent 
act,  and  that  the  amnesty  law,  however  laudable  in  purpose, 
sought  the  public  good  at  the  expense  of  the  individual,  with- 
out compensation;  that  his  chose  in  action  was  property,  and 
its  destruction  by  this  amnesty  law  was  made  in  disregard  of 
the  constitutional  guarantee." 

As  private  property  con  not,  without  compensation,  be 
taken  or  applied  for  public  use,  it  can,  of  course,  with  even 
less  reason,  be  taken  for  private  use,"  either  with  or  without 
compensation.  The  legislature  can  not  order  lands  to  be  sold 
for  reinvestment,  as  it  sought  to  do  in  Section  491  of  the  Civil 
Code  of  Practice  of  1876,  at  the  suit  of  the  life  tenant  against 
the  remainderman,  though  for  the  professed  benefit  of  both,  if 


"  City  of  Covington  v.  Worthing- 
ton,  11  Ky.  Law  Rep.  141. 

»  Covin irton  Sh.  R.  T.  R.  W.  Co.  v. 
Piel,  87  Ky.  267;  Asher  v.  L.  &  N. 
R.  R.  Co.,  ib,  891. 

*«  Terrell  v.  Rankin,  2  Bush,  4(n. 

"  Scuffletown  Fence  Co.  v.  McAl- 
lister, 12  Bush,  817,  and  cases  there 


quoted.  In  Hancock  Stock  and  Fence 
Law  Co.  V.  Adams,  87  Ky.  417,  an  act 
authorizing  the  farmers  of  a  district 
to  surround  their  lands  with  a  com- 
mon fence  was  held  void,  in  favor  of 
an  unwilling  neighbor,  even  as  far  as 
it  forced  the  fence  on  his  land  against 
his  will  for  the  benefit  of  the  others. 
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the  latter  be  of  full  age  and  objects ;  he  has  the  right  to  decide 
for  himself, ^^  but  the  law  mighty  as  a  matter  of  necessity,  cause 
lands^  which  can  not  be  well  divided  in  kind,  to  be  sold  in 
order  to  divide  the  proceeds. 

The  judgment  in  a  condemnation  suit,  which  fixes  the  rate 
at  which  a  railroad  company  or  other  body,  intrusted  for  its 
purposes  with  the  power  of  eminent  domain,  may  buy  a  strip 
of  land  or  right  of  way  without  the  owner's  consent,  does  not 
confer  on  him  any  vested  right.  Hence,  the  legislature  may, 
after  such  a  judgment  is  entered,  by  an  amendatory  act  give 
to  the  corporation  the  right  of  appeal." 

The  guarantee  against  taking  private  property  for  public 
use  has  been  invoked  in  Kentucky  against  arbitrary,  unequal, 
and  excessive  taxation  by  some  of  the  best  and  ablest  judges,*^ 
though  this  extension  of  its  meaning  is  rejected  by  the  courts 
of  other  States. 

And  in  such  other  States  in  which  the  words  of  the  Con- 
stitution do  not  demand  "compensation  in  money/'  or  other- 
wise negative  the  deduction  of  benefits,  this  guarantee  has  not 
generally  been  construed  as  forbidding  this  setting  off  of 
"benefits'*  from  the  value  of  the  property  or  right  of  way 
taken  for  public  use.*^ 

On  the  vexed  question,  whether  the  legislature  can,  under 
its  police  power^  declare  the  liquor  traffic  a  nuisance,  and 
thereby  render  property  fitted  up  for  its  pursuit  worth- 
less, thus  taking  it  virtually  from  its  owner  for  the  supposed 
good  of  the  public,  the  Court  of  Appeals  has  shown  its 
agreement  with  the  Supreme  Court  of  Kansas  by  deciding, 
in  one  of  the  many  local  option  cases,"  in  favor  of  the  leg- 
islative power. 


"Goflsam  v.McFerran,  79  Ky.236; 
and  land  can  not  be  condemned  for  a 
private  passway,  Robinson  y.  Swope, 
12  Busb.  21. 

"Henderson  A  N.  R.  R.  Co.  v. 
Dickerson,  17  B.  M.  178, 177. 

*  In  City  of  Lexington  ▼.  McQuil- 
lan's-beire,  9  Dana,  618,  618,  C.J. 
Robertson  says  that  to  allow  a  man's 


property  to  be  taken  from  bim  under 
tbe  name  of  a  tax,  but  in  fact  by  an 
act  of  spoliation,  would  turn  this 
guarantee  into  a  brutum  fiUmen. 
.See  also  G.  J.  Marshall  in  Gbeaney  v. 
Hooser,  9  B.  M.  380. 

"Cooley,  Const.  Lim.  p.  669. 

"Burnside  v.  Lincoln  Co.  Court 
86  Ky.  424. 
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Sec.  16.  Exclusive  Privileges.  The  first  section  of 
the  Bill  of  Rights,  which  says  that  "no  man  or  set  of  men" 
shall  have  "exclusive,  separate,  public  emoluments  or  privi- 
leges" "but  in  consideration  of  public  service"  has  been 
referred  to  in  Section  3  as  the  most  striking  passage  in 
the  -Kentucky  Constitution.  Its  effect  in  disallowing  tax 
exemptions  will  be  adverted  to  in  a  section  of  a  subse- 
quent chapter,  "Uniformity  and  Moderation."  For  many 
years  it  seemed  to  be  almost  a  dead  letter,  till  attention  was 
drawn  to  it,  when  a  specially  chartered  Building  and  Loan 
Association  recovered  judgment  on  a  loan  with  interest 
above  the  ordinary  lawful  rate,  in  accordance  with  a  clause 
in  its  charter  authorizing  it  to  grant  its  loans  to  the  bidder 
of"  the  highest  premium.  *  In  passing  on  the  constitution- 
ality of  this  clause  the  court  remarks,  first,  that  whatever 
privilege  could  have  been  granted  to  a  corporation  might 
as  well  have  been  granted  to  an  individual;  and,  having 
put  the  question,  "Could  the  legislature  by  special  act  au- 
thorize one  named  person  to  charge  and  collect  a  greater 
rate  of  interest  than  was  permitted  by  general  law?"  an- 
swers it  thus:  "It  seems  to  us  that,  a  bare  statement  of 
the  question  is  all  that  is  necessary  to  its  decision.  It  is 
our  boast  that  under  our  government  none  are  entitled  to 
exclusive  rights,  but  that  all  are  governed  by  equal  laws.*'* 

The  point  was  new;  the  decision  against  the  validity  of 
the  charter  caused  some  surprise,  and  broke  up  this  and 
all  similar  associations  in  the  State.  The  court  admitted 
that  it  had  found  no  direct  authorities  on  the  subject,  but 
its  judgment  has  been  generally  approved. 

The  privilege  had  been  granted  to  a  loan  association,  in 
its  charter,  of  selling  mortgaged  property  under  powers  of 
sale  (which  is  otherwise  forbidden  by  statute) :  this  was  also 
held  to  be  invalid,  with  the  remark,  that  though  privileges 

'  Gordon  v.  Winchester  B.  and  L.  which  allows  the  bank  to  calculate 
Association,  12  Bush,  110, 113  (1876).  their  discount  on  a  slightly  more  fa- 
Yet  the  courts  have  always  susUiined  vorablo  scale  than  ordinary  interest, 
the  clause  in  each  bank  charter  which  But  this  is  justified  (see  p.  115)  on  the 
puts  notes  discounted  therein  on  the  ground  that  incorporated  banks  ren- 
footing  of  bills  of  exchange,  and  that  der  some  public  service. 
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may  be  given  in  connection  with  a  franchise  of  a  public 
character  "such  as  a  turnpike  or  ferry,"  it  can  not  be  done 
as  to  ordinary  avocations  open  to  every  individual."  The 
grant  to  an  agricultural  society  of  the  exclusive  right  to 
"  receive  horses  for  pay "  within  a  named  distance  from  its 
fairs,  supported  by  the  infliction  of  fines  upon  all  competitors, 
is  clearly  untenable  as  the  grant  of  an  exclusive  privilege 
without  public  service.*  It  had  long  been  usual  to  pass 
private  acts  extending  the  time  for  named  court  clerks  or 
sheriffs  in  which  to  collect  their  fee  bills,  such  acts  being 
quite  popular,  as  they  made  these  ofiicers  more  lenient  in 
collecting.  But  when  such  an  act,  in  1883,  came  before  the 
Court  of  Appeals,  though  the  long  practice  of  almost  all 
General  Assemblies  to  pass  acts  of  this  character  was  ad- 
mitted, it  was  held  clearly  void.* 

Where  a  special  privilege  (that  of  setting  up  a  lottery)  was 
invoked  to  fend  off  a  criminal  prosecution,  the  grantee  being 
indicted  under  the  general  law,  the  Court  of  Appeals  was  equally 
divided,  and  thus  sustained  the  judgment  of  acquittal  rendered 
below;  but  the  public  opinion  of  the  bar  leans  greatly  to  the 
side  of  the  two  judges  who  held  the  act  entirely  void.* 

But  when  we  come  to  banks,  railroad  companies,  and 
similar  corporations,  the  decisions  take  another  turn.  An 
act  was  passed  shortening  the  time  in  which  to  sue  one 
named  railroad  company  for  injuries  to  live  stock  from  five 
years -to  six  months.  A  former  act  had  increased  the  lia- 
bility of  the  same  railroad  company  for  injuries  to  live 
stock  beyond  the  rules  of  the  common  law.  But  the  new 
and  short  limitation  would  apply  to  all  cases  alike.  A 
narrow  question  atose,  but  the  law  was  sustained,  partly  as 
being  a  mere  diminution  of  the  former  hardship  imposed 
on  the  corporation,  but  mainly  because  in  the  nature  of 
things  "exclusive  and  separate  rights''  must  be  granted  to 

*  Kentacky  Trust  Co.  v.  Lewis,  85         *  Commonw'lth  v.  Whipps,  80  Ky. 
Ky.  579.  269.    (Other  lottery  franchises  were 

•Com'nw'th  v.  Bacon,  13  Bush,  210.      always  granted  under  some  plausible 

*  Smith,  g'd'n,  v.  Warden,  80  Ky.      pretext,  as  that  of  aiding  a  college, 
608.  library,  etc.) 
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all  corporations^  and  especially  to  railroad  companies,  pre* 
sumably  in  return  for  their  public  services.*  On  the  same 
ground  it  was  held  that  the  legislative  charter  of  a  fidu- 
ciary company,  which  allows  it  to  qualify  as  guardian,  exec- 
utor, trustee,  etc.,  and  to  give  bond  without  surety  (simply 
pledging  its  capital),  both  when  qualifying  in  the  County 
Court  and  when  asking  the  sale  of  trust  lands  from  the 
Chancellor,  is  valid."  ^ 

When  a  public  service  or  other  equivalent  is  in  good 
faith  demanded  for  an  exclusive  privilege,  the  courts  oan 
not  inquire  into  its  adequacy ;  for  instance,  where  the  leg- 
islature leased  a  public  work,  with  the  power  to  charge 
tolls,  to  a  private  company,  and  did  not  stipulate  for  rent, 
but  exacted  a  covenant  to  keep  in  repair.® 

The  Court  of  Appeals  had  at  one  time  held  that  an  irrev- 
ocable exclusive  privilege  to  light  a  city  with  gas  could 
not  be  well  granted ;  but  the  Supreme  Court  of  the  United 
States  having  reversed  its  decision,  the  contrary  doctrine 
has  since  been  followed.' 

A  municipal  corporation  is  a  part  of  the  State  govern- 
ment, and  not  a  '*  set  of  men/'  On  this  ground  acts  were 
sustained  which  cut  down  the  limitation  of  a  suit  to  re- 
cover back  improperly  collected  taxes  in  favor  of  one  city,** 
and  similarly  shortened  the  limitation  in  certain  suits  for 
damages  which  might  be  brought  against  another  city/^  and 
which  in  a  third  city  allowed  the  capias  pro  fine  issuing  from 
its  police  court  to  include  the  costs  of  the  prosecution,  while 
these  can  not  be  thus  collected  under  the  general  law."  These 
decisions  lose  some  of  their  force  as  illustrating  the  higher 
level  of  municipal  over  private  corporations,  by  those  already 
quoted  as  having  been  rendered  in  favor  of  the  latter. 

«  O'Bannon  v.  L.  C.  &  L.  R.  R.  Co.,  1 15  U.  S.  p.  688.  The  reversal  followed 

8  Bush,  848.  in  City  of  Newport  v.  Newport  Light 

^  Johnson  v.  Johnson,  10  Ky.  Law  Co.,  84  Ky.  166. 

Rep.  860.  "  City  of  Covington  v.  Hoadley,  88 

■McReynolda    v.    Smallhouse,    8  Ky.  444. 

Bush,  447.  "  Preston  v.  City  of  Louisville,  84 

•Citizens  Gas  Light  Co.  v.  Louis-  Ky.  118. 

ville  Gas  Co.,  81  Ky .  270,  reversed  in  "  Berry  v.  Brislan,  86  Ky.  6. 
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This  section  of  the  Bill  of  Rights  does  not  interfere  with 
localizing  laws  to  the  utmost.  An  act  which  forbids  the 
floating  of  loose  logs  in  a  certain  river  below  a  named  point, 
while  allowing  it  above  that  point,  was  sustained ;  it  will 
not  be  presumed  that  the  legislature  intended  to  favor  the 
men  in  one  neighborhood  more  than  in  another,  but  that 
the  distinction  was  made  on  good  grounds  and  in  the  public 
interest." 

And  where  the  members  of  the  bar  are  given  a  voice  in 
the  selection  of  a  Commissioner  in  Chancery  (and  they  alone 
elect  special  judges)  it  is  supposed  that  they  will  derive  no 
profit  therefrom." 

The  permission  which  in  a  "  Local  Option ''  act  is  reserved 
to  physicians  to  prescribe  and  sell  alcoholic  drinks  as  medicine 
oniy^  while  no  one  else  may  sell  them  at  all,  has  also  been  sus- 
tained ort  like  grounds.** 

Sec.  17.  Trial  by  Jury.  Two  provisions  are  found  in 
the  Constitution  which  guarantee  the  right  of  trial  by  jury, 
aside  from  the  clause  about  *'the  judgment  of  his  peers." 

Section  8  of  the  Bill  of  Rights,  looking  mainly  to  civil 
causes,  reads:  '*That  the  ancient  mode  of  trial  by  jury  shall 
be  held  sacred,  and  the  right  thereof  remain  inviolate,  subject 
to  such  modifications  as  may  be  authorized  by  this  Constitu- 
tion." 

As  the  Constitutions  of  1792  and  1799  contained  clauses  to 
the  same  effect  (without  the  limiting  proviso),  it  seems  that 
the  right  of  trial  by  jury  can  not  be  taken  away  in  cases 
where  the  Virginia  law,  as  it  stood  in  1792,  gave  it,  though, 
of  course,  this  mode  of  trial  may  be  waived. 

The  other  provision  is  in  Section  12  of  the  Bill  of 
Rights :  "  That  in  all  criminal  prosecutions  the  accused  hath 
a  right  to  have,  in  prosecutions  by  indictment  or  informa- 
tion, a  speedy  public  trial  by  an  impartial  jury  of  the  vic- 
inage." 

"  Eyana  v.  Common  wealth,  10  Ky.  the  power  of  electing  special  judges 

Law  Rep.  29.  on  the  bar  has  never  been  questioned. 

"  Smith  V.  Cochran,  7  Bush,  147.  *»  Sarrls  v.  Commonwealth,  88  Ky. 

The  right  of  the  legislature  to  confer  827. 
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The  test  of  the  former  Virginia  law  was  applied  to  the 
former  clause  as  early  as  1801  in  three  cases  reported  in 
"Printed  Decisions,"  in  wliich  three  acts  allowing  judgment 
without  the  intervention  of  a  jury  were  held  void  :  one  was  a 
suit  on  behalf  of  the  commonwealth  for  the  value  of  public 
arms;'  one  for  a  civil  penalty  below  five  pounds;"  the  third 
case  brought  up  the  validity  of  a  law  which  directed  the  Court 
of  Appeals  to  render  jud<;:ment  against  the  surety  in  a  super- 
sedeas bond  when  affirming  the  judgment  rendered  below 
against  the  plaintiff  in  error.* 

But  summary  proceedings  without  a  trial  by  jury  have 
been  sustained  ac:ainst  attornevs  in  favor  of  their  clients  for 
money  collected,  or  to  disbar  attorneys  because  courts  had  at 
common  law  this  power  over  attorneys  and  counselors :  and 
against  sheriffs  and  like  officers  for  money  collected  by  reason 
or  color  of  office,  though  a  question  vi  pais  may  arise,  such  as 
whether  the  person  actually  collecting  the  money  was  acting 
as  a  deputy  sheriff*  defaclo,*  Courts  may  also  be  authorized  to 
quash  excessive  fee  bills  made  out  by  their  clerks,  and  to  fine 
these  for  such  misconduct.*  This  is  not,  as  far  as  quashing 
the  fee  bills  goes,  to  be  considered  a  criminal  prosecution,  and 
as  the  courts  of  Virginia  were  in  the  exercise  of  this  power 
before  1792,  the  clause  holding  the  right  to  jury  trial  inviola- 
ble was  not  infringed.  The  fines  imposed  were  from  $1  to  $4, 
and  though  the  aggregate  exceeded  five  pounds,  the  largest 
fine  which  a  judge  under  Virginia  law  could  impose  without 
the  verdict  of  a  jury,  it  was  said  that  the  judge  might  impose 
each  fine  separately  and  then  add  them  up  to  a  greater  sum 
than  five  pounds. 

A  little  closer  was  the  case  of  a  voluntary  subscription 
which  was  authorized  by  a  local  statute  for  the  purpose  of 
raising  the  cost  of  county  buildings;  the  sums  subscribed  to 
be  collected  by  the  countv  clerk  on  summarv  notice  and  mo- 
tion,  without  jury,  in  the  County  Court.  This  was  called  a 
"  voluntary  tax,"  and  not  within  the  guarantee  of  jury  trial 

^Sticlgerv.  Rogers  for  Common-      •  Gull  ion  v,  B(  ml  ware's  ad  mr's, /i.  76. 
wealth,  Pr.  Dec.  62.  *  Wells  v.  Caldwell,  1  A.  K.  Mar.  441. 

"  Enderman  v.  Ashby,  lb.  63.  *  Havieson  v.  Chiles,  3  Litt.  1Q6. 
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any  more  than  other  taxes,  which  are,  as  it  is  said  here,  col- 
lected not  only  without  a  jury,  but  without  a  judge.* 

Before  the  enactment  of  the  General  Statutes  the  Court  of 
Appeals  was  authorized  upon  an  appeal  from  the  judgment  of 
a  Circuit  Court,  admitting  or  rejecting  a  paper  propounded  as 
a  will,  to  retry  the  question  of  fact  on  the  proof  in  the  record, 
and  to  render  final  judgment  of  probate  or  of  rejection. 
Having  in  the  exercise  of  this  power  reversed  the  judgment 
of  the  lower  court,  which  had  been  rendered  on  the  verdict  of 
a  jury,  the  court  was  asked,  in  a  petition  for  rehearing,  to  re- 
trace their  steps,  as  by  taking  the  final  decision  upon  the  facts 
into  their  own  hands  they  infringed  the  guarantee  of  the  invio- 
lable right  of  trial  by  jury.  In  conformity  with  the  long- 
established  practice  of  the  court  the  point  was  overruled,  and 
the  power  of  a  court  was  placed  on  the  ground  of  the  old 
English  practice  of  trying  the  probate  of  wills  in  the  Bishop's 
Court  according  to  the  forms  of  the  civil  law,  without  a  jury.^ 
Here,  however,  the  important  point  was  overlooked,  that  under 
the  old  English  law  the  probate  of  a  will  in  the  ecclesiastical 
court  only  bound  the  personal  estate,  while  in  any  case  affect- 
ing a  freehold  the  execution  of  the  will  had  to  be  proved  be- 
fore a  court  and  jury,  like  any  other  conveyance,  but  in  Ken- 
tucky the  probate  binds  lands  as  well  as  chattels,  and  the  will 
not  admitted  to  probate  can  not  be  used  for  any  purpose. 

The  present  statute,  however,  gives  to  the  verdict  in  a  will 
case  the  same  force  as  to  any  other  verdict,  and  brings  the 
law  into  full  accord  with  the  Constitution.® 

It  has  been  usual  to  provide  juries  of  six  men  in  inferior 
courts  from  which  an  appeal,  triable  de  novo,  lies  to  a  higher 


•Harris  v.  Wood,  6  Monroe,  641. 
However,  when  the  sheriff  unlawful- 
ly distrains  my  goods  for  taxes  I  can 
sue  him  in  replevin  or  trover,  and  in 
that  action,  all  issues  of  fact  must  be 
tried  by  jury.  But  a  judgment  for  the 
tax,  though  rendered  on  motion, 
without  jury,  is  final  and  conclusive. 

» Willis  V.  Lochrane,  9  Bush,  647. 

•Gen.  Stat,  Ch.  118  (Wills),  Sec.  27. 


In  like  manner  the  Civil  C.  P.  of 
1876  has  in  Sec.  12  cured  the  infrac- 
tion of  this  guarantee,  which  results 
from  the  great  extension  of  equity 
jurisdiction,  by  giving  to  either  par- 
ty, in  an  action  properly  begun  in 
equitable  proceedings,  the  right  to 
have  the  legal  issues  transferred  to 
the  "ordinary  docket"  for  trial  be- 
fore a  jury. 
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court  in  which  a  jury  of  twelve  would  be  empaneled.  With- 
out such  appeal  it  is  hardly  thought  that  the  constitutional 
guarantee  would  be  fulfilled,  as  a  jury,  without  more  to  say, 
means  twelve  men.' 

Sec.  18.  Interference  with  Pending  Suits.  With  a 
few  named  exceptions  the  General  Assembly  may  on  all  sub- 
jects pass  private  or  special  as  well  as  public  and  general  laws, 
subject  to  the  rule  that  no  exclusive  privilege  may  be  grante<l 
otherwise  than  in  consideration  of  public  service.  Several 
times  it  has  been  attempted  to  help  one  party  to  a  pending 
litigation  by  the  passage  of  a  private  law.  In  four  reported 
cases  such  laws  were  held  void.  First,  it  was  a  legislative 
divorce  (not  allowable  under  the  present  Constitution),  which 
was  granted  while  proceedings  for  divorce  and  alimony  were 
pending  in  court:  the  effect  of  this  legislative  divorce  would 
have  been  to  cut  off  all  property  rights  of  the  wife.*  The  next 
time,  a  railroad  loan  had  been  voted  by  a  precinct  not  in  accord- 
ance with  the  enabling  act,  and  during  the  pendency  of  a  suit 
brought  to  enjoin  the  loan  another  act  was  passed  validating 
the  loan.^  In  the  third  case  a  bank,  which  under  its  charter 
had  no  right  to  hold  certain  lands,  but  had  otlierwise  a  good 
title  to  them  against  a  mere  **  intruder,"  obtained  an  act  en- 
abling it  to  hold  lands  while  its  action  for  the  recovery  of 
the  land  was  pending:  "The  judicial,  being  a  co-ordinate  and 
independent  department  of  the  State  government,  can  not  con- 
sent that  either  one  of  the  other  departments  shall  interfere 
with  it  in  the  exercise  of  its  exclusive  right  to  determine  the 
law  of  existing  cases."*  The  fourth  case  is  again  that  of  a 
local  vote  for  a  tax,  an  election  held  irregularly,  though,  as  the 
court  says,  the  tax  (for  a  school)  for  the  district  might  have 
been  ordered  by  the  legislature  without  any  vote  or  other 
expression  of  opinion;  suits  are  brought  to  enjoin  the  tax; 
during  the  pendency  of  tliese  suits  (January,  188G)  an  act 
was  passed  by  the  legislature  giving  validity  to  the  election; 
this  act  was  held  to  be  void.*     The  force  of  the  decision  is 

•  Helverstine  v.  Yantis,  Co.  Judge,  Co.,  9  Bush,  248. 

1 1  Ky.  Law  Rep.  208.  »  Thweatt  v.  Bank  of  Hopkinsville, 

1  Gaines  v.  Gaines,  9  B.  M.  295.  61  Ky.  1,  8. 

>  Allison  V.  L.  H.  0.  &  W.  R.  R.  *  Norman  v,  Boaz,  85  Ky.  557,  566. 
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somewhat  weakened  by  this  remark:  '^Of  course  this  rule 
(that  the  legislature  can  not  interfere^  as  shown  in  the  three 
preceding  cases)  does  not  apply  when  the  curative  act  relates 
only  to  irregularities  and  informalities."  The  "  election  '*  in 
this  case  is  said  to  have  been  void,  but  what  state  of  facts 
would  have  rendered  it  irregular  only  is  left  undecided. 

To  general  acts  the  reasoning  of  these  cases  does  not  apply. 
It  can  not  be  said  that  the  legislature  undertakes  to  settle  a 
dispute  between  A  and  B  when  it  enacts  a  law  applicable  to 
all  disputes  of  the  kind.  Such  were  the  early  acts  abridging 
the  rights  of  successful  land  claimants  to  rents,  which  were 
made  to  apply  to  pending  suits/  and  which  would  in  our  days 
be  held  void,  as  taking  one  man's  property  (a  chose  in  action 
being  property)  from  him  for  the  supposed  good  of  the  pub- 
lic by  the  general  quieting  of  land  titles.' 

Of  course,  where  the  State  is  the  plaintiff  the  legislature 
can  order  the  dismissal  of  the  suit,  and  municipal  corporations^ 
being  only  parts  of  the  State,  could  not  object  to  a  legislative 
dismissal.  In  the  case  mentioned  in  Section  8,  note  12,  of  an 
act  repealing  the  power  of  a  county  to  subscribe  to  the  stock  of 
a  railroad  during  the  pendency  of  a  mandamus,  the  question 
of  legislative  interference  with  the  courts  was  not  raised. 

Sec  19.  Style  and  Process.  The  Constitution,  in  its 
article  on  the  Judiciary,  regulates  some  formal  points  as  to 
proceedings  in  court,  both  civil  and  criminal. 

"The  style  of  all  process  shall  be  '  The  Commonwealth  of 
Kentucky.'"  (Article  IV,  Section  5.*)  A  writ  known  as  an 
"  onler  of  attachment,"  issued  by  the  clerk  of  a  court  to  a 
sheriff  or  like  oflBcer,  is  a  process;  and  where  it  lacked  the 
heading,  *'  The  Commonwealth  of  Kentucky  to  the  Marshal  of 
the  L.  C.  C,  greeting,"  it  was  held  to  be  void,  and  to  confer 
no  jurisdiction  on  the  court  to  deal  with  the  property  seized.* 

The  same  section  says  further:  "All  prosecutions  shall  be 

•  See  tn/ro.  Sec  22,  and  see  Fowler  of  the  colony  to  the  new  order  of 
"?.  Halbert,  4  Bibb,  52,  66.  things,  letting  the  words,  "  The  Com- 

•  See  Sec,  15,  note  16.  monwealth   of   Virginia"  t«ke  the 

•  This  provision  is  copied  from  the  place  of  the  king's  name  and  title. 
Resolutions  of  the  Virginia  Conven-  '  Yeager  v.  Graves,  78  Ky.  279. 
tion  of  1776,  which  adapted  the  laws 
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carried  on  in  the  name  and  by  the  authority  of  the  Common- 
wealth of  Kentucky^  and  conclude,  ^against  the  peace  and  dig- 
nity of  the  same.' ''  * 

While  this  clause  has  been  referred  to  as  one  of  the  reasons 
for  not  punishing  men  by  confiscation  of  their  property  under 
guise  of  civil  proceedings,  or  through  self-executing  laws,  it 
has  been  limited  in  two  directions. 

First,  It  has  been  held  that  where  the  offense  is  not  in 
itself  infamous,  and  the  punishment  only  a  fine  in  money,  the 
legislature  may  treat  the  proceeding  as  qtum  civil,  somewhat 
like  a  qui  tarn  action  of  debt,  and  may  allow  a  local  body  to 
regulate  by  ordinance  such  offense,  and  its  punishment  by  fine 
in  the  city  or  town  court,  and  this,  though  the  fine  be  enforce- 
able by  imprisonment,  and  to  be  "worked  out";  and  the 
prosecution  looking  to  this  fine  may,  if  the  laws  thus  provide, 
be  carried  on  in  the  name  of  the  city  as  plaintiff.*  Yet,  as  the 
offense,  in  that  case  a  breach  of  the  peace,  might  be  prosecuted 
by  indictment,  this  view  seems  to  conflict,  not  only  with  this 
clause,  but  also  with  Section  13  of  the  Bill  of  Rights  (Section 
11  in  the  Constitution  of  1799)  which  directs  that  "  no  per- 
son shall  for  any  indictable  offense  be  proceeded  against  crim- 
inally by  information,  etc."  The  best  justification  for  the  de- 
cision in  favor  of  these  so-called  "  ordinance  warrants"  is  long 
and  uniform  usage  under  the  present  and  former  Constitutions. 

Second.  The  power  of  courts  to  punish  contempts  com- 
mitted in  their  presence  is  inalienable,  and  the  law-making 
department,  though  it  may  regulate,  can  neither  take  this 
power  away,  nor  cripple  it,  and  the  old  common  law  process 
to  punish  contempts  upon  rule  and  attachment  is  not  taken 
away  by  the  constitutional  provisions,  and  though  a  judge  can 
not  under  the  statute*  inflict  a  fine  of  more  than  thirty  dol- 
lars, nor  imprisonment  for  more  than  thirty  hours,  without 
the  intervention  of  a  jury,  yet  the  old  mode  of  prosecution, 

*Tbis  clause  has  the  same  origin;  B.M.  146.  SeeCrim.  O.Pract.,Sec.ll. 

the  words  are  to  supplant  the  old  Commonwealth   v.  Avery,  14  Bush, 

form,  "  Aeainst  the  peace  of  our  Lord  625 ;  Commonwealth  v.  Sherman,  85 

the  King."  Ky.  686. 

*  Williamson  v.  Commonwealth,  4  » Gen.  Stot.,  Ch.  29,  Art  27,  Sec.  1. 
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without  indictment  and  without  the  formal  words  required  in 
other  cases^  but  modified  by  the  introduction  of  a  trial  jury, 
remain  in  force,  and  when  such  jury  intervenes  a  higher  fine 
and  longer  imprisonment  may  be  inflicted.* 

Sec.  20.  Suits  against  the  State.  The  Constitution 
empowers  the  General  Assemby  to  "direct  by  law  in  what 
manner  and  in  what  courts  suits  may  be  brought  against  the 
Commonwealth."  * 

This  is  a  tacit  declaration  that,  without  some  law  enacted 
for  the  purpose,  no  suit  can  be  brought  against  the  common- 
wealth; and  this  rule  can' not  be  avoided  by  suing  some  State 
oflScer  nominally  when  judgment  against  the  State  is  meant. 
Thus,  a  plaintiff  in  an  insurance  case  obtained  an  attachment 
against  the  insurer,  a  foreign  corporation,  and  attached  the 
deposit  in  the  hands  of  the  State  Treasurer,  and,  proceeding 
against  him  as  garnishee,  obtained  a  judgment.  This  judg- 
ment against  the  Treasurer  was  reversed  on  the  ground  of  its 
being  a  judgment  against  the  commonwealth  not  specially 
authorized  by  law.*  Even  a  county  school  commissioner  is,  to 
the  extent  of  the  funds  in  his  hands,  a  keeper  of  the  common- 
wealth's treasure,  and  can  not  be  garnisheed  for  the  wages  due 
to  a  school  teacher.* 

On  reading  the  section  of  the  Constitution,  it  would  seem 
that  a  general  law  was  contemplated,  under  which  all  suits 
against  the  commonwealth  should  be  brought.  But  the 
usage  of  the  legislature  has  been  to  authorize  such  suits  to 
be  brought  in  special  cases  only,  thus,  in  fact,  interpolating 
the  words  "in  what  cases"  before  "in  what  manner,'^  and 
these  special  laws  have  been  sanctioned  by  the  courts,  the 
Auditor  of  Public  Accounts  being  compelled  to  draw  his 
warrant  for  the  judgment* 

But  where  a  law  has  been  passed,  whether  general  or 
special,  under  which  it  is  the  duty  of  the  Auditor  of  Public 

•  Arnold  y.  Commonwealth,  80  Ky.  '  Tracy  v.  Hornbuckle,  8  Bush,  336, 

800.  quoting  Divine  y.  Harvey,  7  Hon. 

>  Art.  VIII,  Sec.  6.  439. 

*Tate,  Treasurer,  y.  Salmon,   79  *  Audi  tor  v.  Hay  craft.  14  Bush,  284, 

Ky.  540.  already  quoted  in  Sec.  14. 
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Accounts  to  draw  his  warrant  on  the  treasury  in  favor  of  any 
individual^  for  instance,  the  salary  of  a  judge  or  other  Stat€ 
officer,  or  the  claim  of  a  witness  or  juror  or  court  official,  cer- 
tified by  the  proper  court,  he  can  be  compelled  by  mandamus 
to  issue  the  warrant,*  and  the  Treasurer  can  be  comj)elled  to 
honor  the  warrant.*  The  provisions  of  the  Civil  Code  of 
Practice  on  the  subject  of  mandamus  are  not  construed  as  a 
direction  by  law  how  and  in  what  court  to  sue  the  common- 
wealth, for  they  do  not  specify  writs  against  the  Auditor  to 
compel  tlie  issue  of  a  warrant  on  the  treasury ;  but  the  vian- 
damns  is  allowed  on  the  conception  that  the  Auditor's  duty 
in  issuing  a  warrant  is  simply  ministerial. 

Sec.  21.  Limitation  Laws.  We  have,  in  treating  of 
laws  impairing  the  obligation  of  contracts,  reserved  the  con- 
sideration of  retrospective  limitation  laws,  because  such  laws 
may  come  into  conflict  with  other  parts  of  the  Constitution  as 
well  as  with  the  sacredness  of  contracts. 

Before  1852  the  limitation  in  actions  of  ejectment  was 
twenty  years.  No  limitation  applied  to  suits  in  equity,  but 
the  plea  of  '*staleness"  was  sustained  in  analogy  to  the  law; 
nor  was  there  any  certain  limitation  for  debts  by  specialty, 
but  its  place  -was  taken  by  the  presumption  of  payment. 
There  was  no  limitation  as  to  writs  of  dower. 

The  Revised  Statutes  gave  limitations  for  all  actions, 
equitable  as  well  as  legal  (with  certain  exceptions  as  to  con- 
tinuing trusts,  etc.),  and  fixed  the  time  for  all  actions  to 
recover  real  estate  or  on  bonds  and  other  specialties  at  fif- 
teen years;  but  by  its  own  words  the  chapter  on  Limitation 
applied  only  to  causes  that  should  accrue  thereafter. 

An  act  approved  February  4,  1858,  attempting  to  make 
the  provisions  of  that  chapter  retrospective,  having  turned  out 
to  be  unavailable  on  account  of  its  defective  title,  the  legisla- 
ture in  March,  1862,  directed  by  another  and  well  entitled 
act   that   such    provisions   should   now  extend   to   all  cases, 

•Auditor  v.  Adams,  13  B.  M.  150,  the  United  States  are  not  generally 

quoted   elsewhere,  and   many  other  prosecuted  by  mandunuis,  but  by  suit 

cases,  the  proceeding beinj5 considered  in  the  Court  of  Claims. 

as  of  course.    Similar  claims  against  *  Garrard  v.  Nuttall,  2  Mete.  106. 
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whether  the  right  accrued  before  or  after  the  Revised  Stat- 
utes: *'This  act  shall  take  effect  thirty  days  from  its  passage/' 

In  a  suit  brought  in  1863  upon  a  note  due  in  1847  (such 
note  being  considered  a  specialty  under  the  Kentucky  laws) 
the  court,  after  referring  to  some  older  decisions  in  which  it 
had  denounced  short  limitations  to  go  into  immediate  effect 
as  "shocking  to  the  moral  sense/'*  said  : 

"  To  require  that  persons  upon  whose  causes  of  action 
there  was  no  limitation  should  learn  that  the  statute  had  been 
enacted,  and  brin^  their  actions  within  thirty  days,  would  be 
unreasonable  and  oppressive.  In  our  opinion  the  statute  is 
unconstitutional  and  void.''*  No  one  clause  of  the  Constitu- 
tion is  named  which  the  statute  violates. 

But  a  subsequent  act  for  making  the  limitations  named  in 
the  Revised  Statutes  retrospective,  approved  May  31,  1865, 
was  held  valid,*  as  it  gave  a  full  year's  time  after  its  passage 
in  which  suits  might  be  brought. 

Under  the  Kentucky  view  the  limitation  of  time  fixed  by 
the  statute  works  as  well  upon  ttie  right  as  upon  the  remedy. 
Hence  it  has  been  held  that  where  the  time  for  the  remedy 
has  once  been  barred  by  lapse  of  time  the  legislature  can  not 
renew  it,*  thougli  as  long  as  the  right  of  action  exists  it  may 
be  kept  alive  by  new  statutes  extending  the  bar. 

In  the  section  on  Exclusive  Privileges  it  has  been  shown 
when  a  special  limitation  may  be  established  as  to  any  person 
or  corporation,  and  when  this  can  not  be  done. 

In  an  early  case,  where  the  legislature  had  repealed,  in 
January,  1814,  the  clause  of  the  limitation  law  exempting 
persons  absent  from  the  State  from  its  operation,  and  a  suit 
was  brought  soon  enough  thereafter  to  reach  a  final  judgment 
in  the  Court  of  Appeals  in  June,  1817,  it  did  not  strike  the 
court,  or,  as  far  as  the  0])inion  discloses,  even  the  counsel,  that 
the  law  was  unconstitutional,  except  as  far  as  it  might  conflict 
with  the  compact  with  Virginia,  and  it  was  sustained.* 

*  Pearce'b   heirs   v.  Patton,    7   B.  *  Lockhart  v.  Teiser.  2  Bush,  231 ; 

Hon.  16S;    Lewis  v.  Harbin,  6  B.  Vandiver  v.  Hodgu,  4  Bush,  638. 
Mor..  664.  *  McCracken  County  v.  Mercantile 

•Berry  v.  Ransdall,  4  Mete.  292,  Trust  Co.,  84  Ky.  344. 
296.  *  Nelson  v.  \Vilson,  4  Bibb,  661. 
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Somewhat  later  the  court  passed  on  an  act  of  1809,  which 
limited  to  two  vears  thereafter  any  suits  of  slaves  for  freedom 
which  might  be  brought  on  rights  accruing  under  certain  acts 
of  Pennsylvania  and  Virginia,  which  meant  simply  the  en- 
slavement of  those  who  should  not  sue  within  two  vears. 
Two  judges  (Mills  dissenting^  held  that  no  constitutional  pro- 
vision forbade  retrospective  limitations  as  to  torts,  being  evi- 
dently unwilling  to  decide  that  two  years  would  be  a  reason- 
able time  to  give  to  an  obligee  whose  contract  rights  must  not 
be  impaired  by  statute.* 

Note. — Mr.  Barbour,  in  his  Kentucky  Digest,  p.  343,  quote.*;  Trimble 
V.Vaughn,  6  Bush,  645,  as  sustaining?  the  validity  of  a  separate  limitation  law 
for  certain  counties  most  disturbed  by  the  war,  different  from  the  law  in  the 
rest  of  the  State;  but  according  to  the  printed  opinion  the  con.stitutional 
question  was  not  raised. 

Sec.  22.  Retrospective  Laws.  Where  a  retrospective 
law  is  not  an  ex  post  facto  law  (see  Section  12  supra) ^  and 
does  not  impair  the  obligations  of  contracts,  there  is  nothing 
said  expressly  in  the  Kentucky  Constitution  to  condemn  it. 
We  have  seen  (supra.  Section  9)  that  an  invalid  conveyance, 
made  before  the  law,  can  not  be  validated  so  as  to  divest  the 
grantor's  property. 

Laws  enlarging  the  remedy  for  contracts,  for  instance,  sub- 
jecting lands  to  execution  which  were  not  liable  at  the  date  of 
the  contract,^  and  for  like  reason  laws  which  partially  repeal 
the  list  of  articles  exempted  from  levy,  are  not  objectionable. 

A  number  of  retrospective  laws  in  favor  of  "occupying 
claimants  "  were  passed  between  1797  and  1824,  all  growing 
out  of  the  struggle  of  the  people  and  courts  of  Kentucky  to 
protect  the  unfortunate  possessors  of  land  under  bad  titles 
from  the  severe  construction  placed  by  the  Supreme  Court 

•  Amy  V.  Smith,  1  Litt.  830  (1822).  wealth  of  learning  as  JJ.  Curtis  and 

The  case  is  of  historic  interest,  as  in-  McLean  did  thirty-five  years  later  in 

volving  the  question  whether  negroes  the  Dred  Scott  case.    See  Sec.  15,  n. 

are  citizens  within  the  meaning  of  the  16,  for  the  present  doctrine  of  rights 

U.S.  Constitution;  Judge  Benj.  Mills  arising  from  torts, 

sustains  the   affirmative    as    boldly  ^Reardon  v.  Searcy's  heirs,  2  Bibb, 

and  with  almost  the  same  power  and  202,  overruling  to  cases  in  Pr.  Dec. 
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(U.  S.)  on  the  compact  with  Virginia,  in  Green  v.  Biddle.'  It  is 
useless  to  analyze  these  decisions,  as  they  must  in  great  part 
be  ascribed  to  a  strong  popular  pressure  due  to  causes  that 
have  long  been  forgotten. 

While  we  have  seen  that  claims  to  be  relieved  against 
torts  were  at  one  time  considered  as  being  less  under  constitu- 
tional protection  than  rights  arising  from  contract;*  on  the 
other  hand,  the  right  of  the  individual  to  have  damages  for  a 
tort  is  now  considered  property,  and  can  not  be  abolished  for 
the  common  good.* 

Retrospective  changes  in  the  remedy  are  still  to  be  consid- 
ered, not  in  the  mere  details  of  practice;*  such  are  allowable, 
of  course;  but  substantial  changes. 

The  right  was  given  to  married  women  by  the  Code  of  Prac- 
tice of  1854,  Section  579,  to  open  erroneous  judgments  by  a  new 
suit  where  the  coverture  did  not  appear  of  record.  The  new 
Code  took  this  right  away  from  and  after  January  1, 1877.  It 
was  held  that  a  married  woman  against  whom  an  erroneous 
judgment  had  been  brought  in  1872  could  not  open  it  upon 
the  grounds  since  taken  from  her  by  statute.*  Still,  if  her 
title  to  the  land  involved  was  lost  to  her  by  the  denial  of  this 
remedy,  why  was  not.  the  repeal  of  her  remedy  a  taking  of 
her  property  for  the  public  good  (the  peace  of  the  commu- 
nity) as  much  as  the  Amnesty  Act  of  1867  was  an  uncompen- 
sated taking  of  the  property  of  those  who  were  trespassed 
upon  during  the  civil  war?  It  is  difficult  to  draw  the  line, 
and  it  is  best  to  abide  by  the  decisions  made  on  both  sides  of  it. 

Sec.  23.  Conditional  Laws.  We  mean  here  by  "Con- 
ditional Laws'^  those  statutes  which  are  not  to  go  into  effect 
till  and  unless  some  future  event  has  taken  place.  This  event 
is  generally  the  approval  of  the  people,  either  of  the  whole 
State  or  of  some  county  or  other  division  in  which  the  law  is 
to  operate.     Very  soon  after  the  new  Constitution  went  into 

*Svpra,8ec.%n.2.  See  Shepherd  supra.  Sec.  21. 
y.  Mc  In  tyre,  5  Dana,  578;  also  Fisher  *  Terrell  v.  Rankin,  2  Bush,  461. 

y.  Cockrell,  5  Hon.  138,  under  same  See  supra,  Sec.  10. 
class  of  laws.  *  See  supra.  Sec.  9,  notes  6  and  7. 

•Amy  y.  Smith,  1  Litt.  880.    See  •  Baghy  v.  Champ,  83  Ky.  461. 
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eflTect  the  right  of  the  legislature  to  make  a  statute,  or  a  part 
thereof,  to  depend  upon  the  approval  of  the  local  sentiment, 
was  affirmed  in  a  lengthy  opinion  of  Chief  Justice  Marshall 
in  a  case  growing  out  of  a  railroad  subscription,  with  its  con- 
sequent bond  issue  and  tax,  which  was  submitted  to  the  people 
of  Mason  County. 

He  places  the  propriety  of  such  **  submissions "  on  the 
ground,  among  others,  of  local  autonomy;  why  can  not  the 
law  leave  as  well  one  local  question  to  the  people  of  a  town 
or  county  as  it  leaves  to  a  council  or  other  local  body  elected 
by  the  people  the  bulk  of  the  local  government,  with  all 
questions  involved  therein?*  But  he  also  places  the  validity 
of  the  statute  on  broader  grounds,  which  ought  to  be  given  in 
his  own  words : 

'*  The  legislative  department  performs  and  finishes  its  office 
by  the  mere  enactment  of  the  law.  It  does  not  of  itself 
carry  the  law  into  operation.  This  is  necessarily  done  by  ex- 
trinsic agencies.  ...  It  may. be  carried  into  operation  by  the 
executive  alone.  It  may  be  enforced  by  the  judiciary,  etc. 
.  .  .  These  are  the  regular  agencies,  etc.  But  the  legislature 
is  not  restricted  to  these  agencies.  It  may  select  or  appoint 
others."  * 

Twenty-three  years  later,  when  the  objection  was  raised  to 
a  school  tax  law  submitted  to  the  people  of  Bracken  County, 
first,  that  it  was  submitted  at  all,  the  General  Assembly  thus 
abdicating  its  legislative  functions;  secondly,  that  negroes 
were  excluded  from  those  to  whom  the  tax  law  was  submitted 
for  approval,  and  certain  women  and  aliens  were  included, 
the  court  held^  that  the  approval  by  the  people  is  not  an 
"  election  "  in  the  constitutional  sense,  but  only  an  "  agency 
selected  by  the  legislature,"  and  the  above  passage  is  quoted 
in  support  of  this  view.  After  innumerable  submissions  had 
been  made  of  school  tax  laws  (two  for  the  whole  State  among 

1  Slack  y.  Maysville  &  L.  R.  R.Go.,  cob,  on  the  "  Wallace  Election  Law" 

18  B.  M.  1,  86  (1852).  for  Louisyille,  might  have  been  dis- 

*  Ibidt  p.  22.  posed  of  on  this  groaud  alone,  but 

'Marshall  v.  Donavan,  10  Bush,  was  not.    See  tn/ra,  Sec.  26. 
681 1  696.    The  case  of  Rogers  v.  Ja- 
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them),  acts  authorizing  railroad  subscriptions,  and  other  local 
loans  and  taxes,  and  the  power  as  to  such  measures  had  been 
fully  acquiesced  in,  the  struggle  was  renewed  in  opposition  to 
"Local  Option/' 

The  first  decision  of  the  Court  of  Appeals  on  this  impor- 
tant topic  was  rendered  by  an  equally  divided  court,  affirming 
the  judgment  below,  under  an  act  of  May,  1874,  which  author- 
izes an  ''  election "  upon  the  licensing  or  prohibition  of  the 
liquor  traffic  in  any  city,  town,  or  civil  district,  on  the  petition 
of  twenty  voters.  The  decision  was  not  reported,  but  is  re- 
ferred to  in  Barbour's  Digest,  p.  338,  52.*  But  in  the  next 
year  we  have  a  'unanimous  decision  of  the  court  sustaining 
"An  act  to  prohibit  the  sale  of  intoxicating  liquors  in  the 
county  of  Bullitt,'^  with  the  proviso  that  it  *' shall  take  effect 
whenever  it  shall  be  ratified  by  a  majority  of  the  voters  of  said 
county,'  and  this  ruling  has  since  been  acquiesced  in  as  the 
settled  law  of  the  State.*  This  doctrine  is  in  agreement  with 
the  rulings  in  most,  though  by  no  means  all  of  the  States.  In 
Indiana  all  acts  depending  upon  local  assent  are  held  void.^ 

The  doctrine  has  been  carried  to  its  fullest  consequences ; 
a  legislative  charter  of  a  bridge  company,  granted  in  1846, 
which  was  made  to  depend  upon  the  assent  of  the  State  of 
Ohio,  and  having  received  that  assent,  was  held  good  notwith- 
standing the  objection  on  Federal  grounds  that  the  conditional 
charter  by  one  State  and  the  assent  of  the  other  constitute  a 
"compact  between  the  States"  within  the  prohibitory  words 
of  the  Constitution  of  the  United  States.* 

Sec.  24.  Miscellaneous  Topics.  We  defer  some  of 
the  bearings  of  the  Constitution  to  the  two  following  chapters, 
and  we  omit  all  detailed  discussion  of  its  bearings  on  criminal 
prosecations,  as  lying  outside  of  the  scope  of  this  work.  A 
few  subjects  remain  to  be  considered,  highly  important  in 
themselves,  but  of  minor  interest  to  the  lawyer. 

^Andenonv.  Commonwealth,  MS.  ^Burnside  v.  Lincoln   Co.  Court, 

Op.  (1877).  S6  Ky.  421, 427;  a  local  option  case. 

•  Com'n wealth  t.  Weller,  14  Biuh,  ^  Maize  v.  The  State,  4  Ind.  848. 

218.  "City  of  Covington  v.  C.  &  C. 

Bridge  Co,  78, 79. 
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1.  Religious  Equality.  The  Bill  of  Rights,  in  Section  6, 
declares  : 

*^  That  the  civil  rights,  privileges,  or  capacities  of  any 
citizen  shall  in  nowise  be  diminished  or  enlarged  on  account 
of  his  religion/' 

The  Civil  Code  of  Practice  allows  those  who  are  conscien- 
tiously opposed  to  taking  an  oath,  to  affirm ;  the  Code  of 
Practice  in  criminal  cases  contains  no  such  provision.  This 
in  itself  seems  to  us  a  violation  of  the  above  section,  but  no 
difficulty  seems  to  have  thus  far  arisen  by  the  omi.-ision.  But 
can  a  person  not  having  the  religious  belief,  which  gives  a 
meaning  to  an  oath,  be  allowed  to  take  it  ?  At  common  law 
he  could  not,  but  the  above  clause  of  the  Constitution  (the 
Court  of  Appeals  says)  has  changed  the  common  law  rule ; 
and  an  unbeliever  is  not  onlv  allowed  to  testifv,  but  there 
must  be  no  inquiry  into  the  belief  of  a  witness,  with  a  view  to 
affiect  his  credibilitv.* 

The  ordinary  clause,  about  the  right  of  all  men  to  worship 
according  to  the  dictates  of  their  own  conscience,  etc.,  has  been 
carried  out  by  a  clause  in  the  Sunday  law,  exempting  from  its 
penalties  those  who  observe  another  day  of  the  week  as  their 
Sabbath,  and  such  2>ersons  are  allowed  to  carry  on  their  busi- 
ness publicly  on  the  Sunday." 

The  article  "  Concerning  the  Militia"  contains  this  clause, 
taken  in  substance  from  the  Constitution  of  1799:  "Those 
who  belong  to  religious  societies  who.se  tenets  forbid  them  to 
<5arry  arms  shall  not  be  comj)ellcd  to  do  so,  but  shall  pay  an 
equivalent  for  personal  service."^ 

It  was  held,  under  the  former  Constitution,  that  the  }>erson8 
thus  exempted  are  not  a  part  of  the  militia  ;  that  a  court-mar- 
tial has  no  jurisdiction  to  fine  them  for  non-attendance  at 
drill;  that  such  fines  can  not  be  imposed  as  the  equivalent  of 
personal  service,  but  the  legislature  must  ascertain  the  equiv- 
alent bv  law.* 

The  militia,  other  than  "  State  Guard  '^  (i.  e.,  uniformed 

1  Bush  V.  The  Commonwealth,  80      Sec.  10. 
Ky.  244,  251.  »  Art.  VII,  Sec.  1. 

*«  Gen.  Stat.,  Chap.  29,  Art.  XTII,  *  White  v.  McBride,  4  Bibb,  61. 
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companies  of  volunteers)  has  fallen  into  such  utter  disuse  that 
this  clause  has  no  longer  any  value. 

2.  Common  Schools.  The  Constitution  demands  that  the 
Common  School  Fund  (arising  in  the  main  from  the  distribu- 
tion of  the  Federal  surplus  in  1836  and  1837)  and  all  taxes 
levied  thereafter  for  common  school  purposes  "be  appro- 
priated in  aid  of  common  schools,  but  for  no  other  purpose." 
Any  part  of  the  interest  or  of  the  tax  levy  that  is  not  used  in 
aid  of  common  schools  must  be  invested  under  the  orders  of 
the  legislature;  each  county  is  credited  with  its  proportion 
of  the  yearly  income,  and  what  is  "  not  called  for  for  common 
school  purposes"  shall  be  re-invested  for  the  benefit  of  the 
county.* 

It  has  been  held  that  the  legislature  can  not  abdicate 
its  control  over  any  part  of  the  fund ;  it  can  no  more  turn 
the  re-investments  made  for  the  benefit  of  any  county  over  to 
the  authorities  of  that  county,  than  the  principal  fund;  but 
those  put  by  the  law  in  charge  of  the  State  system  must  see 
to  it  that  the  money  is  applied  to  common  schools:*  it  has 
also  been  held  that  no  part  of  the  fund  can  be  given  by 
special  law  to  the  principal  of  a  private  school  who  is  not 
employed  as  a  teacher  under  the  State  system,  though  he  may 
allow  all  children  of  school  age  to  attend  free  of  charge,  for  a 
school  not  established  as  part  of  the  system  and  in  pursuance 
of  the  school  law  is  not  a  common  school;^  and  it  has  been 
held,  lastly,  that  the  money  of  the  common  school  fund  can 
not  be  used  for  the  purpose  of  buying  for  each  school  district, 
or  out  of  taxes  raised  by  it  for  common  schools,  a  "  History  of 
Kentucky  "  or  other  books,  and,  by  way  of  argument,  the 
court  added,  the  fund  can  not  be  used  for  establishing  normal 
schools  or  teachers'  institutes;  which  is  certainly  a  very  nar- 

*  Art.  XI,  Sec.  1.  is  free  to  all  children  of  lawful  age, 
•The  Auditor  v.  Holland,  14  Bush,  is  a  common  school,  and  may,  if  un- 
147.  der  control  of  public  oflBcers,  have 
^Halbert  v.  Sparks,  9  Bush,  269.  its  share  of  the  school  fund:  Wil- 
But  a  graded  school  in  which  branch-  liarastown  Graded  Free  School  Dis- 
cs are  taught  above  the  curriculum  trict  v.  Webb,  11  Ky.  L.  R.  466  (to 
established  by  the  State,  as  long  as  it  be  reported). 
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row  construction.*     The  question  about  reading  the  Bible  in 
the  public  schools  has  never  been  raised  in  a  Kentucky  court. 

3.  I%e  Sinking  Fund.  The  legislature  has  no  power  to 
diminish  its  resources,  before  the  whole  State  debt  is  paid.* 
Among  these  resources  are  certain  works  of  internal  improve- 
ment.*® The  dealings  of  the  legislature  with  these  improve- 
ments^ in  the  way  of  lease  or  sale,  can  not  be  inquired  into  by 
the  courts  on  the  score  of  being  bad  bargains,  as  the  law- 
making power  alone  can  judge  of  matters  of  expediency." 

And  though  any  profits  to  be  made  on  the  penitentiary  had 
by  a  law  enacted  before  1850  been  set  aside  as  part  of  the 
Sinking  Fund,  yet  it  was  held  that  the  legislature  "  is  under 
no  constitutional  obligation  to  attempt  to  make  profit  in  its 
management,  nor  to  adhere  to  contracts  from  which  profits 
would  likely  be  realized  when  a  sense  of  jttstice  to  the  lessee*'  or 
good  policy  might  require  them  to  be  modified  or  canceled." 
Heijce  a  legislative  release  of  the  lessee  from  an  onerous  con- 
tract was  sustained. 

4.  Navigable  Waters.  The  legislature  has  the  same  power 
over  navigable  waters  within  the  State,  as  over  highways  on 
laud.  Hence,  when  the  State  had  improved  the  Green  and 
Barren  Rivers,  and  had  from  business  considerations  leased 
the  improvements  to  a  joint  stock  company  with  power  to 
charge  tolls,  the  act  giving  the  lease  was  valid,  and  its  repeal 
without  the  company's  consent  a  breach  of  contract,  and  as 
such,  void." 

6.  Delegations  of  Power.  While  the  Kentucky  courts 
have  been  as  liberal  as  any  in  sustaining  the  delegations  of 


®  Collins  V.  Henderson,  11  Bush.  74, 
89.  A  Stato  Normal  School  for  col- 
ored teachers  was  established  by  act 
of  May  18, 1886;  its  cost  comes  from 
the  treasury  out  of  the  general  fund. 
In  Louisville  the  expenses  of  the  City 
Normal  School  are  paid  without  ob- 
jection from  the  City  school  fund, 
which  arises  mainly  from  the  City 
school  ttix. 

•Art.  II,  Sec.  34. 

*°  The  acts  on  this  subject  are  found 


mainly  in  Loughb.  Stat.,  pp.  283-351, 
beginning  with  an  act  of  February 
28^1835. 

,  "  Simpson  Co.  Court  v.  Arnold,  7 
Bush,  353;  Mclleynolds  v.  Small- 
house,  8  Bush,  447. 

"Commonwealth  v. Todd,  9  Bush, 
708,  713. 

^^  Commissioners  of  Sinking  Fund 
V.  Barren  &  Green  Riv.  Nav.  Co.,  79 
Ky.  73. 
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legislative  power  to  municipal  bodies,  they  will  not  allow 
the  liberty  of  the  citizen  to  be  abridged  by  powers  entrusted 
to  a  private  corporation.  Thus,  a  water  company  can  not 
be  authorized  to  grant  or  withhold  license  from  plumbers, 
and  thus  to  deprive  men  of  the  liberty  to  exercise  their 
calling." 

6.  The  Liberty  of  the  Press.  No  case  of  criminal  libel  has 
come  before  the  Kentucky  Court  of  Appeals;  nor  any  civil 
suit  for  libel  growing  out  political  disputes.  Hence  the  guar- 
antees of  a  free  press,  which  the  Constitution  of  Kentucky 
has  in  common  with  those  of  other  States,  have  never  been 
construed  by  authority. 

Sec.  25.  General  Principles.  All  constitutional  limita- 
tions are  governed  alike  by  some  general  rules  centering  m 
the  one  maxim  that  the  statute  law  must  stand  good  as- 
far  as  it  can.  These  rules  are  found  in  Cooley  and  other  text^ 
books,  as  embodying  general  American  jurisprudence,  but 
they  have  taken  in  Kentucky  a  somewhat  peculiar  turn. 

1 .  No  one  can  complain  of  a  law  being  unconstitutional  unless 
his  rights  are  invaded,  nor  then  if  he  has  asked  for  the  passage  of 
the  law.  This  will  be  fully  illustrated  in  a  chapter  on  the 
Bearing  of  the  Constitution  on  Taxation. 

A  white  man  indicted  by  a  grand  jury  from  which  negroes 
were  excluded  can  not  object  to  his  sentence  on  such  a  ground.* 

The  purchaser  at  a  chancery  sale,  which  was  made  subject  to 
redemption  under  an  act  of  1878,  for  a  debt  of  older  date,  in 
violation  of  the  creditor's  constitutional  rights,  is  bound  by 
his  purchase  and  its  terms,  if  the  creditor  does  not  object." 

An  applicant  for  a  bar-room  license,  who  would  not  under 
such  license  be  apt  to  sell  for  medicinal  or  sacramental  pur- 
poses, can  not  complain  of  the  local  option  law  under  which 
the  license  is  withheld,  because  it  does  not  exempt  such  sales 
from  its  prohibitions.* 

"Franke  v.  Paducah  Water  Co.,  ^Commonwealth  v. Wright, 79  Ky. 

11  Ky.  Law  Rep'r,  17.    The  statute  22. 

hardly  authorized  the  by-law  of  the  *  Sullivan  v.  Berry's  adm's,  83  Ky. 

Water  Co.;  but  the  court  went  fur-  198. 

ther,  by  saying  that  constitutionally  'Commonwealth  v.  Wright,  79 Ky. 

no  such  by-law  could  be  authorized.  22. 
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2.  Though  paH  of  an  act  be  unconstitutional ,  so  much  of  the 
rest  as  can  stand  by  itself  mill  be  enjorced.  Thus,  where  a  law 
imposed  a  fine  of  $1,000  for  certain  fraudulent  practices  to  be 
recovered  by  civil  suit,  and  in  case  of  non-payment  the  de- 
fendant was  to  be  imprisoned  for  not  less  than  six  months  in 
the  discretion  of  the  court,  the  latter  clause  might  be  struck  out 
aH  unconstitutional,  but  the  money  judgment  should  be  ren- 
dered.* 

The  rule  is  thus  stated  in  another  recent  case : 
"  The  twoj  parts  of  the  section  are  not  essentially  connected  ; 
and' as  the  first  part  is  complete  in  itself,  tlic  latter  may,  ac- 
cording to  an  accepted  rule  of  construction,  be  severed  and 
stricken  out  without  invalidating  the  rest  of  the  section.''* 

The  readiest  illustration  is  that  of  a  multifarious  act,  only 
in  part  covered  by  its  title;  see  supi-a.  Section  13.  Another 
is  that  of  laws  impairing  the  remedies  for  the  enforcement  of 
contracts,  which  are  void  as  to  antecedent,  but  valid  as  to  sub- 
sequent contracts. 

3.  A  law  must  not  be  so  construed  as  to  render  it  unconstitur- 
tional,  if  a  construction  can  be  given  it  that  mill  sustain  it. 

This  principle  is  illustrated,  but  not  announced,  in  City  of 
Covington  v.  McNickle's  heirs,*  where  an  act  apparently  au- 
thorizing the  city  of  Covington  to  close  up,  in  the  discretion 
of  its  council,  any  one  of  its  streets,  was  construed  to  apply 
only  to  a  certain  street  named  in  the  act;  as  construed  in  its 
wider  scope,  the  act  appeared  to  the  court  to  be  unconstitu- 
tional. The  act  of  1820,  prohibiting  sales  of  mortgaged 
property,  under  a  power  in  the  mortgage  or  deed  of  trust, 
without  a  decree  of  court,  was  construed  as  being  meant  to 
be  prospective  only,  as  otherwise  it  would  be  unconstitu- 
tional/ In  these  cases  a  diflFerent  construction  of  the  law 
would  have  led  to  the  same  result,  rendering  it  void  instead 
of  simply  inapplicable. 

The  rule  was  not  well  observed  in  a  late  tax  case,  where 
a  provision  in  a  city  charter  amendment,  that  certain  city  books 

*  Commonwealth    v.    Shuman,  85      Ky.  686.  696. 
Ky.  686.  M8B.M.  262. 

*  Commonwealth  v.  McClellan,  83  '  Head  v.  Ward,  1  J.  J.  Mar.  288. 
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should  be  "evidence,"  was  construed  as  making  them  "con- 
clusive evidence,"  and  as  thus  depriving  the  defendant  of  his 
right  to  be  tried  by  the  law  of  the  land.® 

4.  A  statute  will  not  be  declared  unconstitutional,  unless  it  is 
so  clearly :  it  can  not  be  disregarded  on  a  mere  doubt. 

This  statement  has  been  made  in  a  great  number  of  cases. 
It  was  tlius  expressed  in  1874  : 

"  We  recognize  to  its  fullest  extent  the  rule  that  all  doubts 
existing  in  the  mind  of  the  court  as  to  the  constitutionality 
of  an  act  of  the  legislature  must  be  resolved  in  favor  of  its 
validitv." 

This,  however,  is  more  than  offset  by  the  rest  of  the  sen- 
tence : 

"  But  we  do  not  understand  this  rule  to  require  that  words 
must  be  fotind  in  the  Constitution  which  in  express  terms  pro- 
hibit the  passage  of  an  act  claimed  to  be  in  conflict  with  the 
organic  law."  * 

5.  A  court  will  not  pass  on  a  constitutional  question^  if  the 
case  can  be  dUposed  of  on  other  grounds.  This  was  fully  illus- 
trated in  Covington  v.  iPNiclde's  heirs,  already  quoted  under 
Rule  3,  and  has  been  followed  in  many  other  cases.  Of  course 
Kentucky  judges  have  their  weaknesses,  in  the  way  of  ambi- 
tion, like  other  men,  and  occasionally  violate  this  rule  in 
order  to  make  their  power  felt. 

6.  Where  the  Constitution  limits  the  law-making  power,  it  does 
not  thereby  repeal  former  laws  going  beyond  the  limit;  where  it 
demands  new  laws  to  carry  out  a  policy,  it  does  not  operate  mth- 
out  the  aid  of  statute. 

This  rule  was  of  great  importance  immediately  after  the 
present  Constitution  went  into  effect;  it  has  by  the  great 
lapse  of  time    lost  ii\terest,  but  it  will    again  come   to   the 

*  City  of  Louisville  v.  Cochran,  82  tory  of  Kentucky  under  a  special  act 

Kv.  15,  30.  to  that  effect.    The  law  was  held  un- 

•Collins   V.  Henderson,  11   Bush,  constitutional   under  the  guarantees 
74,  81.     This  was  a   mandamus   to  of    the   school   fund    against  diver- 
compel  the  Superintendent  of  Public  sion.     Art.  XI,  ISec.  1,  of  the  Con- 
Scbools  of  the  State  to  buy,  out  of  stitution. 
the  school  fund,  the  appellant's  His- 
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forefront  as  soon  as  the  new  Constitution  shall  be  adopted. 
See  authorities  in  note.^® 

7.  The  construction  given  to  words  of  like  import  in  an  older 
Constitution  must  be  put  upon  that  in  force  now. 

This  was  applied  to  the  clause  which  confers  the  pardoning 
power  on  the  Governor.  By  usage,  under  the  old  constitu- 
tion, this  was  understood  to  extend  to  pardons  before  as  well 
as  after  conviction,  but  had  never  been  passed  upon  by  the 
Court  of  Appeals.  It  was  held  that  the  use  of  the  same  words 
in  the  new  constitution  was  an  approval  of  the  usage  under 
the  old  one." 

*®  Slack  V.  M.  &  L.  R.  R.  Co.,  13  tution    required    the    legislature  to 

Bush,  I  (was  mainly  decided  on  other  hamper  emancipation  of  slaves  by  a 

grounds,  but  holds  also  that  the  pro-  law  requiring  their  removal  from  the 

visions  of  the  Constitution  of  ISoO  State;  held,  not  to  affect  emancipa- 

were  not  yet  applicable  to  the  loan  tion  till  such  laws  were  passed.) 

previously  authorized);   Jackson  v.  "Commonwealth  v.  Bush,  2  Du- 

Collins,  16  B.  M.  218.     (The  Consti-  vail,  265. 


CHAPTER  IV. 

THE  CONSTITUTION  AS  BEARING  ON  THE  MACHINERY  OF 

THE  STATE. 

Sec.  26.  Elections. 

Sec.  27.  Framework  of  the  Courts. 

Sec.  28.  The  Countv  Court. 

Sec.  29.  Judicial  Tenure  of  OflBce. 

Sec.  30.  Direct  Bearing  of  the  Constitution  on  Offices. 

Sec.  31.  Power  of  Legislature  over  Offices. 

Sec.  32.  Official  Emoluments. 

Note. — Much  of  this  chapter  may  hecome  obsolete  by  the  expected  new 
Constitution. 


Section  26.  Elections.  The  Constitution  (Article  VIII. 
Section  15)  directs: 

"  In  all  elections  by  the  people,. and  also  by  the  Senate  and 
House  of  Representatives,  jointly  or  separately,  the  votes 
shall  be  personally  and  publicly  given  viva  voce,"  which  is 
made  more  emphatic  by  the  proviso  "  that  dumb  persons  may 
vote  by  ballot." 

But  Article  VI,  Section  6,  says : 

"  Officers  for  towns  and  cities  shall  be  elected  for  such 
terms  and  in  such  manner  and  with  such  qualifications  as  may 
be  prescribed  by  law." 

As  the  special  must  prevail  over  the  general  rule,  it  has 
been  held,  that  the  charter  of  a  city  may  authorize  the  votes 
at  municipal  elections  to  be  given  by  ballot,'  and  such  elections 


*  Rogers  v.  Jacob,  11  Ky.  Law 
Bep.  45  (1889).  The  question  was 
hardly  before  the  court.  The  valid- 
ity of  a  loan  ordinance  submitted  to 
the  people  under  the  Australian  sys- 
tem (the  Wallace  Law)  was  in  ques- 
tion, and  under  the  previous  decision 


of  the  court  in  Marshall  v.  Dono- 
van (10  Bush),  such  a  vote  is  not  an 
"election  "  in  the  sense  of  the  Con- 
stitution. What  the  court  says  fur- 
ther, that  the  law  in  compelling  illit- 
erates to  vote  in  a  compartment  with- 
out assistance,  violates  the  guarantee 
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need  not  be  held  within  the  hours  (6  A.  M.  to  7  p.  M.)  pre- 
scribed by  the  Constitution  (Article  VIII,  Section  16)  for  all 
elections  by  tiie  people. 

But  under  Article  XIII,  Section  7,  requiring  *'That  all 
elections  shall  be  free  and  equal/'  it  was  said  in  the  same  case 
that  the  clause  in  the  election  law  for  Louisville,  which  com- 
pelled all  voters — unless  blind — ^to  mark  their  ballots  within 
a  closed  booth  without  assistance,  was  objectionable,  as  it 
placed  illiterate  men  under  an  inequality  as  compared  with 
others.  (But  are  not  illiterate  men  always  under  a  disadvan- 
tage, either  when  receiving  a  printed  ballot  from  their  supposed 
friends,  or  when  voting  viva  voce  a  long  ticket,  the  names  on 
which  they  can  not  remember?) 

While  the  qualification  of  voters  in  all  other  elections  is 
fixed  by  the  Constitution  (Article  II,  Section  8),  and  com- 
prises every  free  white  male  citizen  twenty-one  years  old,  who 
has  resided  in  the  State  two  years,  or  in  the  county,  town,  or 
city  in  which  he  offers  to  vote,  one  year  next  preceding  the 
the  election,  and  sixty  days  in  the  election  precinct:  the  leg- 
islature may  prescribe  other  qualifications  for  those  votins:  for 
city  or  town  officers,  for  instance,  the  previous  j)ayment  of  all 
taxes,  or  of  a  poll  tax.'  And  the  judge  of  a  city  or  police 
court,  though  exercising  the  powers  of  a  justice  of  the  {)eace 
within  the  town,  is  considered  a  town  officer  for  this  purpose. 
The  voting  on  a  loan  or  tax  is  not  an  election  (see  infra). 
The  words  "free  white"  were  stricken  out  bv  the  Fifteenth 

m 

Amendment.  The  residence  in  State,  county,  or  city,  need 
not  follow  after  the  obtention  of  citizenship;  but  a  foreigner 
who  has  had  such  residence  while  an  alien,  becomes  a  voter  as 
soon  as  naturalized.' 

Though  the  qualifications  of  voters  for  State  and  county 
officers  can  neither  be  restricted  nor  relaxed  by  law,  the  leg- 
islature may  secure  the  purity  of  elections  by  a  registra- 
tion law,  and  those  who  have  not  registered  in  time,  after 
having  all   reasonable  opportunities,  may  be   debarred  alto- 

"  that  nil  elections  must  be  free  and  court  sustained  the  result  of  the  vote, 
equal,"  is  obiter  dictum;  fornotwith-  *  Gordon  v.  Buckner,  81  Ky.  6G6. 

standing  this  supposed   defect,  the  '  Morgan  v.  Dudley,  18  B.  M.  724. 
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gether  from  casting  their  votes;  and  such  registration  law 
may  be  made  to  apply  to  one  city  only,  if  the  legislature 
think  fit  to  thus  restrict  its  application  ;*  it  does  not  on  that 
account* hinder  the  election  from  being  ''free  and  equal,"  but 
may  tend  to  make  it  more  so  by  excluding  fraudulent  votes. 

Should  the  person  receiving  the  highest  number  of  votes 
be  ineligible  ( f.  i.  a  candidate  for  county  clerk  who  has  not  the 
certificate  of  qualification)  the  next  highest  number  of  votes 
confers  no  right  to  the  office.  This  ruling,  rendered  in  1855, 
was  rested  on  the  provisions  of  the  Revised  Statutes  (chapter 
Elections,  Article  VII,  Sections  1,  8),  but  that  provision  had 
force  onlv  as  beinu:  the  true  construction  of  the  Constitution.* 
We  have  seen,  in  Section  22,  tliat  the  assent  or  disapproval  of 
the  j)cople  to  the  provisions  of  a  legislative  act  submitted  to 
them  is  not  an  election  in  the  sense  of  the  Constitution  ;• 
and  the  legislature  may  ascertain  such  assent  in  any  way  it 
chooses. 

Sec.  27.  Framework  op  the  Courto.  Under  Article  V^ 
Sections  16—28,  of  the  Constitution,  the  Circuit  Court  is  the 
court  of  unlimited  ordinary  jurisdiction.  The  number  of 
circuits  is  limited  by  Section  24  (not  more  than  sixteen  till 
the  population  is  1,500,000,  and  only  one  to  be  added  in  each 
four  years),  and  under  Section  19  no  county  can  be  divided  in 
making  circuits.  Hence  the  legislature  has  sought  relief  in 
creating  courts  with  different  names,  possessing  a  greater  or 
lesser  part  of  the  jurisdiction  of  the  Circuit  Court,  following 
the  example  that  had  been  set  in  1835,  when  the  Louisville 


♦Commonwealth  v.  McClelland,  83 
Ky.  686.  The  legislative  power  is 
rested  mainly  on  Art  VIII,  Sec.  4,  of 
the  Constitution, which  says :  "  Laws 
shall  be  made  to  exclude  from  office 
and  from  suflTraj'e  those  who  shall 
hereafter  be  convicted  of  bribery,  per- 
jury, or  <»ther  crimes  or  high  misde- 
meanor "  (Such  laws  have  been  made 
as  against  professional  gamblers, 
but  not  as  against  bribere.)  «*  The 
privilege  of  free  suffrage  shall  be 
supported  by   laws  regulating  elec- 


tions, and  prohibiting  under  adequate, 
penalties  all  undue  influence  thereon 
from  power,  bribery,  tumult  or  other 
improper  practices." 

*  Slevins  v.  Wyatt,  16  B.  Mon.  642. 
Also,  Atchison  v.  Lucas,  83  Ky.  451. 

•See  also  vifra.  Sec.  35,  under  the 
head  of  Taxation^  Local  Asuenf.  See 
Hall  V.  Marshall,  80  Ky.  552-558;  a 
vote  on  changing  the  county  seat, 
when  the  assessor's  list  was  made,  by 
the  act,  the  test  for  qualifying  voters 
held  good. 
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Chancery  Court  was  established  to  try  all  chancery  suits  in 
Jefferson  County.  This  is  done  under  the  recognition  (in 
Article  IV,  Section  2)  of  "such  courts,  inferior  to  the  Su- 
preme Court,  as  the  General  Assembly  may  from  time  to  time 
erect  and  establish."  These  new  courts  have  alwavs  been 
recognized  as  holding,  by  constitutional  warrant,  the  powers 
conferred  upon  them.  There  is  now  a  Louisville  Chancery 
Court,  a  Louisville  Law  and  Equity  Court,  and  Jefferson 
Court  of  Common  Pleas,  leaving  to  the  Jefferson  Circuit 
Court  only  criminal  jurisdiction ;  and  there  are  Chancery, 
Common  Pleas,  and  Criminal  Courts  in  other  parts  of  the 
Stat€.  To  all  of  these  the  general  provisions  of  the  Constitu- 
tion as  to  Circuit  Courts  and  Circuit  Judges  have  been  ex- 
tended by  construction.  Thus  Section  28,  which  says,  "The 
General  Assembly  shall  provide  by  law  for  holding  Circuit 
Courts  when,  from  any  cause,  the  Judge  shall  fail  to  attend,  or 
.  .  .  can  not  properly  pr^ide,"  is  applicable  to  the  Louisville 
Chancery  Court;  and  a  law  which  provides  for  a  special  judge 
for  that  court,  to  be  elected  by  the  attorneys  in  attendance,  is 
valid,  as  "  we  can  hardly  suppose  the  convention  attached 
more  importance  to  the  name  than  to  the  jurisdiction  of  the 
court."  ^ 

The  Court  of  Appeals,  composed  of  four  judges,  who  are 
elected  for  eight  years,  by  separate  districts,  and  at  intervals 
of  two  years,  has  only  appellate  jurisdiction  (with  the  slight 
exception  of  its  power  to  try  and  remove  Clerks  of  Court  for 
"  good  cause  shown.'')  (Article  IV,  Section  39.)  But  "the 
grant  of  appellate  jurisdiction  implies  the  grant  of  all  powers 
necessary  to  its  proper  and  complete  exercise."  Hence  the 
court  may  upon  motion  render  judgment  against  a  sheriff  who 
fails  to  return  an  execution  for  costs  from  that  court.' 

In  1882  the  legislature  established  a  "Superior  Court"  of 
three  judges,  elected  in  three  districts  for  four  years,  as  a 
temporary  commission  to  try  appeals  in  less  important  cases, 
that  is,  in  any  case  that  do  not  involve  :  (1)  The  validity  of  a 
statute ;  (2)  title  to  a  freehold  or  franchise ;  (3)  felony ;  (4)  pro- 

1  Rudd  V.  Woolfolk,  4  Bush,  666,  660. 
*Mitcheson's  adm'r  v.  Foster,  etc.,  8  Mete.  824. 
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bate  of  a  will ;  (5)  money  or  personalty  above  $3,000,  exclu- 
sive of  interest  and  costs;  which  law,  passed  at  first  for  four 
years  only,  was  extended  in  1886  for  four  years  longer.  The 
judgment  of  the  Superior  Court  may  in  a  few  cases  be  further 
appealed  to  the  Court  of  Appeals.  The  establishment  of  this 
intermediate  court  has  been  approved  by  the  Court  of  Ap- 
peals, not  being  in  conflict  with  Section  2  of  Article  IV  of 
the  Constitution,  which  says  that  the  appellate  jurisdiction  of 
the  Court  of  Appeals  shall  be  co-extensive  with  the  State. 

Sec.  28.  The  County  Court.  The  County  Court  of  Ken- 
tucky  is  a  lineal  descendant,  through  the  County  Court  of 
Virginia,  of  the  Englisli  Quarter  Sessions,  but  has  been  greatly 
modified  by  the  Constitution  of  1850.  Before  1850  it  was, 
under  all  circumstances,  composed  of  all  the  magistrates  of 
the  county,  and  united  in  itself  judicial,  financial,  and  execu- 
tive powers;  for  it  laid  the  county  levy,  ordered  all  county 
work,  and  audited  the  cost  thereof,  and  appointed  or  at  least 
nominated  all  county  officers.  But  now  a  presiding  judge  is 
provided  by  Section  29  of  Article  IV  of  the  Constitution,* 
who  is  elected  by  the  whole  county,  while  the  justices  of  the 
peace  are  elected  in  precincts  or  districts,  two  in  each.  The 
judicial  power  of  the  court  is  now  vested  entirely  in  the  pre- 
siding judge ;  but,  under  Section  37  of  Article  IV,  the  law 
directs  the  justices  of  the  peace  to  ''sit  at  the  Court  of  Claims 
and  assist  in  laying  the  county  levy  and  making  appropriations 
only."  The  school  law  of  1870  vested  the  election  of  the 
county  school  commissioner  in  ''the  presiding  judge  and 
justices  of  the  peace  of  each  county,  at  the  Oourt  of  Claims;'' 
and  this  provision  was  sustained  on  the  simple  ground,  that 
the  office  not  being  known  to  the  Constitution,  the  law-maker 
might  "prescribe  how  the  common  school  commissioners  should 
be  chosen ;  either  by  all  the  legal  voters,  or  by  the  patrons  of 
of  the  common  schools,  or  by  the  County  Court  judges  and 
justices,  etc.,  at  such  times  and  places  as  it  might  prescribe."* 
As  Section  33  of  the  article  on  Judiciary  reserves  to  the 

*  Also  two  associate  judges,  whom  "Johnson  v.  DeHart,  9  Bush,  640, 

the  legislature    might  abolish,  and       643. 
▼ery  soon  did  abolish. 
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County  Court,  until  changed  by  law,  its  former  jurisdiction^ 
it  has  been  held  that  it  may  still  unite  some  administrative 
with  its  judicial  functions,  and  that  the  assessment  of  taxes 
may  therefore  be  confided  to  the  County  Judge.  *'  Its  powers 
being  of  a  mixed  character,  it  is  sometimes  difficult  to  tell 
upon  which  side  of  the  often  shadowy  line  its  acts  should  be 
ranged."' 

The  executive  powers  of  the  Coimty  Court  are  much 
abridged  by  the  elective  principle  which  now  prevails;  yet 
the  Presiding  Judges  have  by  a  number  of  statutes,  mainly 
local,  been  given  a  pretty  extensive  patronage,  and  no  consti- 
tutional objection  has  been  raised  to  the  appointments  made 
bv  them. 

The  judicial  powers  of  the  County  Court  refer  mainly  to 
the  probate  of  wills,  appointment  of  administrators,  executors, 
and  guardians,  and  the  approval  of  their  bonds  and  accounts; 
laying  out  of  roads;  partition  and  allotment  of  dower,  etc. 

The  justices  of  the  peace,  who  for  non-judicial  purposes 
are  a  constituent  part  of  the  County  Court,  have,  while  sitting^ 
separately,  or  two  together,  both  civil  and  criminal  jurisdic- 
tion, which  is  not  defii>ed  in  the  Constitution,  beyond  a  provis- 
ion that  it  '^  shall  be  co-extensive  with  the  county,"*  leaving  it 
to  be  understood  that  it  shall  embrace  tiie  cognizance  of  small 
civil  suits,  summary  process  for  minor  otfenses,  and  the  exam- 
ination of  criminals,  with  a  view  to  bail  or  commitment,  just 
as  it  did  under  the  older  Constitutions.  The  jurisdiction  being 
co-extensive  with  the  county,  does  not  interfere  with  a  law 
which  authorizes  tiie  defendant  sued  before  a  justice  (or  mag- 
istrate) from  "claiming"  his  district;  for  the  law  may  give 
the  choice  of  the  district  as  j)roperly  to  the  defendant  as  to  the 
plaintiff.  The  justices  at  Ijouisville  have,  however,  most  per- 
sistently disobeyed,  on  pretense  of  constitutional  grounds,  the 
law  enabling  the  defendant  to  claim  a  trial  in  his  own  district. 
Sec.  29.  Judicial  Tenure  of  Office.     The  term  of  the 

'Baldwin     v.     Shine,     Presiding  isterini,  nut  jndicinl.    Anderson  Co. 

Judixe,  84  Ky.  502,  514.     The  pow-  Ct.  v.  Stone  &  Sim,  18  B.M.8I8,852. 

ers  of  the  Levy  Court,  such  as  that  of  *  Art.  IV,  See.  34. 
ordering  bridges  to  be  built,  aroniin- 
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various  judges  is  plainly  fixed  by  the  Constitution ;  those  of 
the  Court  of  Aj)peals  eight  years,  Circuit  Courts  six,  County 
Court  four;  and  a  term  of  six  years  is  alwavH  prescribed  for 
the- judges  on  whom  a  part  (civil  or  criminal,  law  or  equity) 
of  the  Circuit  Court  is  conferred.  Difficulty  arises  only  in 
the  case  of  appointments  or  elections  to  fill  vacancies. 

If  a  vacancy  occurs  among  the  judges  of  the  Court  of  Ap- 
peals, the  Governor  issues  a  writ  of  election  to  the  proper 
district  to  fill  the  vacancy;  '' provided,  that  if  the  unexpired 
term  be  less  than  one  year,  the  Governor  shall  appoint  a  judge 
to  fill  such  vacancy."  (Article  IV,  Section  7.)  As  another  sec- 
tion (Article  III,  Section  9)  gives  to  the  Governor  "  power  to 
fill  vacancies  that  may  occur,  by  granting  commissions  which 
shall  expire  when  sucli  vacancies  shall  have  been  filled  accord- 
ing to  the  provisions  of  the  Constitution,^'  the  question  arose, 
whether,  upon  the  death  of  an  Appellate  Judge  who  had  more 
than  one  year  to  serve,  the  Governor  might  not  fill  the  va- 
cancy at  once,  his  incumbent  to  serve  only  till  an  election  was 
held  and  its  result  ascertained  ;  but  the  three  remaining  judges 
certified  their  opinion  to  the  Chief  Executive,  that  he  could 
only  order  an  election,  and  that  the  seat  must  in  the  mean  time 
remain  vacant.' 

The  judges  of  equal  rank  with  those  named  in  the  Consti- 
tution must  have  the  same  qualifications  ( f.  i.  eight  years 
standing  at  the  bar),  and  gain  and  hold  office  by  the  same 
means  and  tenure.'  A  statute  establishing  such  a  court  must 
make  the  judge  elective.  Vacancies  in  a  Circuit  Court 
must  be  filled  according  to  the  same  rule,  as  those  arising  in 
the  Court  of  Appeals;  for  Section  26,  which  refers  to  the 
former,  reads  exactly  like  Section  7  of  the  same  article,  which 
refers  to  the  latter;  and  the  legislature  can  not  empower  the 
Governor  to  fill  a  vacancy  of  more  than  one  year.  But  where 
the  vacancy  happens,  not  in  a  Circuit  Court,  but  in  a  court 
"  carved  out  of  the  Circuit  Court,"  the  section  (Article  III, 
Section    9),  already   quoted,    comes   into    play,   and    though 

1  Power  of  the  Governor  to  fill  va-  '  Toney  v.  Harris,  85  Ky.  453,  475 ; 

cancies  by  appointment,  79  Ky.  621.      referring  to  Budd  v.  Woolfolk,  ubi 
(July,  1881.)  siipra. 
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more  than  a  year  of  the  term  is  unexpired^  the  Governor  may 
appoint  a  judge  pro  tempore;  but  not  for  a  longer  time  than 
what  is  in  his  opinion  required  for  ordering  a  new  election, 
and  to  await  its  result.  The  judge  so  appointed,  though  the 
call  of  a  new  election  be  improperly  delayed,  **  should  be  held 
and  regarded  as  judge  de  jure  until  his  successor  is  elected 
and  qualified.'^*  Of  course,  without  the  Governor's  proclama- 
tion no  valid  election  can  be  held  to  fill  the  vacancy,  not  even 
at  the  geneml  State  election ;  and  if  held,  the  choice  there 
made  would  amount  to  nothing.^ 

The  guarantees  of  judicial  salaries  against  abridgment  will 
be  discussed  under  the  head  of  '^Official  Emoluments," 

Sec.  30.  Direct  Bearing  of  the  Constitution  on 
Offices.  By  its  own  vigor  and  without  the  aid  of  statutory 
law,  the  Constitution  in  many  ways  operates  to  disqualify  for 
oflBce,  or  to  vacate  an  official  position. 

The  members  of  the  General  Assembly  must,  at  the  time 
of  the  election,  be  citizens  of  the  United  States ;  and  Repre- 
sentatives must  also  be  twenty-four  years  old,  and  have  resided 
two  years  in  the  State,  and  the  last  year  in  the  county,  town 
or  city  for  which  they  are  chosen ;  the  age  for  Senators  is 
thirty,  residence  in  the  State  six  years ;  the  last  year  in  the 
district.*  It  seems  that  where  a  city  is  divided  into  more  than 
one  Representative  district,  no  length  of  residence  in  the  par- 
ticular- district  is  required.  No  one  can  be  elected  w^hile  act- 
ing as  clergyman,  nor  while  he  "  holds  or  exercises  "  any  office 
of  profit  under  the  Stiite  or  Federal  Government,  except  attor- 
neys not  receiving  a  salary  from  the  Government,  justices  of 
the  peace  and  militia  officers;'  and  no  person  who  has  been  a 
collector,  or  assistant  or  deputy  collector  for  the  Common- 
wealth, until  the  end  of  six  months  after  receiving  his  qxdctua.^ 
A  Commissioner  of  the  United  States  Court  was  excluded  from 
the  House  of  Representatives  in  1888,  he  having  tendered  his 
resignation  before  the  day  of  election  ;  but  the  resignation  had 
not  been  accepted;  yet  Masters  in  Chancery  were  thought  not 

» Ibid.  *  Art.  II,  Sec.  27. 

*Ibid.  'Art.  Ill,  Sec.  28. 

1  Art.  II,  Sees.  4,  16. 
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to  come  within  the  disqualification.  As  the  Houses  judge  of 
the  qualifications  of  their  own  members,  decisions  on  these 
points  are  not  to  be  met  with  in  the  reports.  The  same 
points  might  have  been  decided  otherwise  by  the  Court  of 
Appeals. 

The  Governor,  when  elected,  must  be  a  citizen  of  the 
United  States,  thirty-five  years  of  age,  and  for  six  years  a 
citizen  of  the  State,  and  is  not  eligible  for  the  next  term.*  A 
Judge  of  the  Court  of  Appeals  must  be  a  citizen  of  the  United 
States,  have  resided  two  years  in  the  district  bv  which  he  is 
elected,  be  thirty  years  old,  and  of  eight  years*  standing  at  the 
bar,  or  bar  and  "  bench  of  any  court  of  record"  combined.* 
The  same  qualifications  hold  good  for  a  Circuit  Judge.* 

The  ordinary  qualifications  for  other  officers  named  in  the 
Constitution  (aside  from  the  anti-dueling  test)  are  :> 

(1)  Citizenship  of  the  United  States ;  (2)  full  age,  while 
Commonwealth's  Attorneys,  Surveyors,  Coroners,  Jailers,  and 
Assessors  must  be  twenty-four  years  old ;  (3)  not  being  a  "  mem- 
ber of  Congress,  nor  person  holding  any  office  of  trust  or 
profit  under  the  United  States  or  either  of  them,  or  under  any 
foreign  power"  (which  applies  also  to  members  of  the  General 
Assembly);  (4)  residence  in  the  district  or  county  for  one  year, 
and  (except  as  to  County  Judges)  two  years  in  the  State.^ 
Town  and  city  officers,  except  "  trustees  of  towns,"  must  also 


*  Art.  Ill,  Sees.  8,  4. 

*Art.  IV,  Sec.  12.  That  a  candi- 
date, though  nominally  a  lawyer  for 
eight  years,  had  spent  several  years 
Eji  a  soldier  in  the  civil  war  was  con- 
sidered no  objection;  and  the  man 
whose  *•  eight  years'  standing  '*  was 
thus  only  nominal  proved  himself  a 
very  able  judge. 

•Art.  IV,  Sec.  22.  A  few  years  ago 
the  question  whether  a  certain  Judge 
of  high  rank  had  or  had  not  been 
elected  Circuit  Judge,after  a  little  less 
than  eight  years  from  the  date  of  his 
law  license,  caused  a  deep  stir  among 
the  lawyers  and  people  of  Kentucky. 


T  Art.  IV,  Sec.  8 ;  VI,  Sec.  2 ;  VIII, 
Sees.  11, 18.  In  small  towns  the  gov- 
erning body  is  known  as  "  Board 
of  Trustees,"  and  consists  at  first,  at 
least,  of  the  most  considerable  land- 
holders of  the  neighboring  country. 
In  fact,  "  trustees  of  towns  "  were 
originally  not  so  much  a  governing 
body,  as  real  trustees  of  the  lands  on 
which  the  town  wus  laid  out,  em- 
powered to  sell  them  in  lots.  When 
the  town  grows  into  a  city,  the 
"  trustees  "  are  exchanged  for  council- 
men,  who  must  reside  within  the  city. 
By  statute  elected  trustees  must  now 
be  citizens  of  the  town. 
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reside  in  the  city  or  town  for  and  by  which  they  are  elected ; 
and  tins  rule  of  residence  holds,  not  only  as  to  the. time  of  the 
election,  but  as  to  the  whole  term.  The  legislature  has  iu  all 
citv  charters  further  carried  out  the  constitutional  idea  of 
home  rule,  by  requiring  all  aldermen,  councilnien,  or  school 
trustees,  that  are  chosen  by  wards,  to  reside  in  the  ward ;  and 
the  resignations,  by  reason  of  removal  from. the  ward,  of  such 
local  legislators  are  of  almost  daily  occurrence. 

In  the  case  of  "countv  or  district  officers''  the  Constitu- 
tion  carries  this  idea  to  its  furthest  limit;  for  they  are  made 
to  "vacate  their  offices  by  removal  from  the  district  or  county 
in  which  they  shall  be  appointed,"*  which  last  word  includes 
'*  elected."  And  as  this  loss  of  office  is  not  deemed  a  puni^h- 
ment,  but  the  foreseen  result  of  the  officer's  voluntary  action, 
the  vacancy  arises  without  previous  adjudication,  and  may  at 
once  be  filled  by  the  appointing  power.  But  the  removal 
must  amount  to  a  change  of  domicil;  if  the  officer  removes 
with  his  family  for  some  temporary  business  or  pleasure,  no 
vacancy  arises.*  In  an  early  case  a  section  of  the  Revi.<ed 
Statutes  was  quoted,  to  show  incidentally  that  a  sheriff  loses 
his  office  by  removing  from  the  county ;  but  it  seems  clear 
(see  decisions  quoted  in  Section  18)  that  the  Statute  can  nei- 
ther enlarge  nor  diminish  his  rights  under  the  Constitution.  It 
was  held  in  the  same  case  that  the  certificate  of  election  furnishes 
no  proof  of  eligibility  ;  this  is  always  open  to  proof  aliunde.^ 

As  a  person  holding  or  exercising  a  Federal  office  can  not 
"hold  or  exercise"  any  office  under  the  Commonwealth,  the 
acceptance  of  a  Federal  commission,  or  acting  under  it,  must 
ipso  facto  vacate  a  State  office." 

From  the  Clerks  of  the  Court  of  Appeals,  Circuit  and 
County  Court,  a  certificate  of  fitness,  granted  by  a  Judge  upon 
examination  before  him,  is  also  required,  witliout  which  cer- 
tificate they  would  not  be  eli<;ible.  (Constitution,  Article  IV, 
Section  12,  and  VI,  Section  2.) 

»  Art.  VIII,  Sec.  11.  224,  226  (of  two  incompatible  offices 

•  Curry  v.  Stewart,  8  Bush,  560.  under  difl'erent  gt)vernnients  the  seo- 

>•  Patterson  v.  Miller,  2  Mete.  493.  ond  by  acceptance  vacates  the  first); 

"  See  Rodman  v.  Harcourt,  4  B.  M.  Hoglan  ▼.  Carpenter,  4  Bush.  89. 
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To  these  qualifications  demanded  by  the  Constitution,  the 
Court  of  Appeals  has  rather  ungallantly  added  another,  viz., 
that  none  but  men  are  eligible  to  constitutional  offices;  thus 
a  woman  is  not  eligible  to  the  office  of  jailer."  The  reasoning 
of  the  court  will  appear  to  the  reader  forcible  or  faulty,  accord- 
ing to  his  or  her  feelings  on  the  subject.  The  Constitution  thus 
construed  was  formed  in  1850,  when  the  cause  of  woman's 
rights  was  not  as  far  advanced  as  now ;  but  uoder  the  old 
Constitution  it  was  not  very  rare  for  women  to  succeed  their 
husbands  in  some  ministerial  office,  and  to  perform  its  duties 
for  many  years;  though  the  matter  was  never  judicially  tested. 

In  the  same  case  a  very  important  rule  was  reaffirmed : 
Though  the  candidate  receiving  the  highest  vote  for  jailer 
was  as  a  woman  ineligible,  the  candidate  with  the  next  highest 
vote  gained  no  right  to  the  office.^'  The  Kentucky  House  of 
Representatives,  under  partisan  pressure,  has  sincq  violated 
this  just  rule  by  admitting  the  next  highest  candidate  where 
the  highest  was  disqualified. 

But  the  legislature  may  admit  women  to  those  offices 
which  it  creates,  and  which  are  not  named  in  the  Constitu- 
tion;"  there  are  a  number  of  female  notaries  in  the  State,  and 
there  was  a  female  State  Librarian.  By  common  consent,  the 
qualifications  of  age  and  length  of  residence  are  never  insisted 
on  in  the  case  of  deputies;  and  probably  that  of  sex  does  not 
apply,  as  the  Constitution  does  not  require  the  appointment  of 
deputies,  though  recognizing  in  one  passage**  the  common  law 
rule  that  an  office  may  be  exercised  by  deputy. 

All  disqualifications  arising  from  want  of  proper  age  or 
sex,  citizenship,  or  residence,  or  a  conflicting  office,  not  being 
in  the  nature  of  a  punishment,  may  be  inquired  into  collat- 
erally. Not  so,  as  to  disqualification  arising  from  the  anti- 
dueling  clauses  of  the  Constitution. 

An  oath  of  office  is  prescribed  for  the  members  of  the 
Genera]  Assembly  and  for  aU  officers  (which  includes  those  of 
cities  and  towns")  and  for  all  members  of  the  bar,  which  be- 

"  Atchison  v.  Lucas,  88  Kentucky,  "  Ibid,  p.  466. 

461.  "  Art.  II,  Sec.  28. 

"7Mrf.  p.  467.  16  Curry  v.  Stewart,  8  Bush,  560. 
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side  the  usual  parts  of  such  an  oath,  embraces  this  assevera- 
tion :  **that  since  the  adoption  of  the  present  Constitution,  I 
being  a  citizen  of  this  State,  have  not  fought  a  duel  with 
deadly  weapons  within  this  State,  nor  out  of  it  with  a  citizen 
of  this  State;  nor  have  I  sent  or  accepted  a  challenge  to 
fight  a  duel  with  deadly  weapons  with  a  citizen  of  this  State ; 
nor  have  I  acted  as  second  in  carrying  a  challenge,  or  aided 
or  assisted  any  person  thus  offending."" 

By  another  section  (Article  VIII,  Section  20)  any  one  con- 
victed of  giving,  sending,  accepting,  or  carrying  a  challenge 
to  fight  a  duel  "with  a  citizen  of  this  State"  is  to  be  de- 
prived of  the  right  to  hold  office.  We  have  already  seen 
(Section  10)  that  one  who  takes  the  official  oath  with  its 
exculpatory  clause  can  not  be  ejected  from  office,  except  on 
formal  conviction."  And  such  conviction  would  carry  dis- 
franchisement, though  the  offender  at  the  date  of  his  offense 
was  not  a  citizen  of  Kentucky." 

These  provisions  of  the  Constitution  do  not  abridge  the 
power  of  the  legislature  to  direct  the  punishment  of  dueling, 
sending,  carrying  or  accepting  challenges  with  persons  not 
citizens  of  Kentucky.* 

By  another  section  the  Governor  is  empowered  to  pardon 
a  duelist  "  after  five  years  from  the  time  of  the  offense,"  and 
to  restore  him  to  all  rights;  in  which  case  the  oath  of  office 
may  be  modified  to  suit  his  case." 

Sec  31.  Power  of  Legislature  over  Offices.  While 
the  legislature  can  not  displace  any  one  from  an  office  created 
by  the  Constitution,  it  may  deal  freely  with  the  offices  created 
by  itself,  and  it  can,  by  abolishing  the  position,  oust  the  in- 
cumbent. And  as  the  officer  can  resign  when  he  will,  he  can 
not  claim  his  appointment  for  a  term  as  a  contract  of  em- 
ployment by  the  State.* 

"  Art.  VIII,  Sec.  1.    It  looks  as  if  *•  Moody    v.     Commonwealth,    4 

it  was  intended  not  to  put  Kentuck-  Mete.  1 . 

ians  at  a  disadvantage  when  away  ^  Ibid. 

from  home.  "Art.  VIII,  Sec.  21. 

"Commonwealth  v.  Jones,  10  Bush,  *  Standeford  v.  Wingate,  2  Duyall, 

726.  440. 
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The  tenure  of  one  who  holds  a  eonstitutioDal  office  rests 
not  on  contract,  but  on  the  particular  words  of  the  Constitu- 
tion as  to  the  length  of  his  term,  and  the  method  of  removal. 
These  words  address  themselves  directly  to  the  citizen  and  to 
the  courts :  they  need  no  legislative  construction  and  can  not 
be  enlarged  by  it. 

All  civil  officers  may  be  removed  by  impeachment;*  clerks 
of  courts  are  also  removable  by  the  Court  of  Appeals  for 
good  cause  shown  ;*  county  judges,  justices,  sheriffs,  coroners, 
surveyors,  jailers,  county  assessors,  county  attorneys,  and  con- 
stables may  be  removed  by  conviction  on  an  indictment  "  for 
malfeasance  and  misfeasance  in  office  or  willful  neglect  in  the 
discharge  of  their  official  duties."*  An  indictment,  charging 
a  jailer  with  keeping  the  jail  in  such  a  filthy  condition  as  to 
endanger  the  lives  of  his  prisoners,  was  held  good  under  this 
provision.*  But  an  act  of  the  legislature,  which  made  the 
drunkenness  of  any  such  officer  w^hile  on  duty  malfeasance 
per  86  and  ground  for  amotion  by  the  sentence  of  the  court 
trying  the  charge,  was  held  unauthorized,*  while  the  power  of 
the  legislature  to  punish  such  drunkenness  otherwise  was 
admitted.  The  power  to  suspend  permanently  is  a  power  to 
remove,  and  can  not  be  conferred  on  the  County  Court  as  to 
any  of  the  above  functionaries.*' 

The  General  Assembly  may  by  law  direct  how  ^'securities 
for  public  officers  may  be  relieved  or  discharged;"  while  an- 
other section  of  the  Constitution  requires  "  clerks,  sheriffs, 
surveyors,  coroners,  constables,  and  jailers,''  and  such  other 
officers  as  the  law  directs,  to  give  such  bond  and  security  as 
shall  be  prescribed  by  law.  A  statute  authorizing  the  County 
Court  to  require  from  these  officers  additional  bond,  on  the 
demand  of  the  former  sureties,  and  to  remove  the  officer  on 
his  failure  to  furnish  such  bond,  was  sustained.^     Such  a  de- 

'  Constitution,  Art.  V.  the  lower  court  bad   not  included 
•Art.  IV,  Sec.  89.  amotion  in  its  sentence,  the  Court  of 
*Art.  IV,   Sec.  36.     McBride  v.  Appeals  could  not  add  it.    The  con- 
Commonwealth,  4  Bush,  881.  viction  and  sentence  of  fine  alone 

*  Commonwealth  v.  "Williams,  79  did  not  carry  amotion  with  them. 
Ky.  42.  ^  Art.  VIII,  Sec.  19;    VI,  SGc.  9, 

•  Lowe  V.  Commonwealth.  But,  as  Bartley  v.  Fraine,  4  Bush,  876. 
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fault  is  not  to  be  compared  to  malfeasance  in  office^  and  the 
decisions  under  that  head  do  not  apply  to  it. 

Where  the  Constitution  indicates  how  an  office  shall  be 
acquired,  the  legislature  can  not  by  statute  extend  the  term 
of  an  incumbent ;  for  reasons  given  below. 

The  officers  of  towns  and  cities  must  be  "  elected,"  which 
means,  either  chosen  by  the  people  of  the  town  or  city,  or  by 
some  plural  body  of  men  deriving  power  from  these  people  by 
election.®  Appointment  by  the  Governor  or  by  a  Judge  is 
not  an  "election."  And  they  must  be  elected  for  a  term,  ihat 
is,  a  time  fixed  by  law :  not  during  any  one's  pleasure :  though 
provision  may  be  made  for  removal.  And  it  would  seem,  that 
as  in  the  case  of  another  clause  of  the  Constitution,  which  con- 
templates "  terms  *'  of  office  fixed  by  law,  town  and  city  offi- 
cers could  not  be  allowed  to  hold  over  till  their  successors 
are  chosen  and  qualified.*  ^ 

However,  a  law  for  the  election  of  Police  Commissioners 
by  the  whole  county  of  Jefferson,  with  power  to  elect  police- 
men for  Louisville  and  the  rest  of  the  county,  the  city  of 
Louisville  to  pay  the  salary  of  the  commissioners,  has  been 
sustained." 

An  election  by  the  General  Assembly  is  not  contemplated 
by  the  above  clause.  Hence  city  or  town  officers  can  not  be 
named  in  an  act ;  and  a  law  that  retains  the  old  trustees  or 
council  men  in  power  beyond  the  terra  for  which  they  have 
been  chosen  is  virtually  a  reappointment,  and  standing  by 
itself  is  void.  But,  where  the  amendment  of  a  town  charter 
with  such  a  provision  is  by  its  own  direction  submitted  to  the 
towns-people  for  acceptance,  their  vote  in  the  affirmative  is 
deemed  a  re-election  of  the  old  trustees,  and  gives  them  a  good 
title." 

Why  was  not  this  point  raised  when  President  Johnson 
was  impeached  for  disregarding  the  retrospective  features  of 

«  Art.  VI,  Sec.  6.   Speed  &  Worth-  gal,  its  own  existence  must  be  legal." 
ington  V.  Crawford,  8  Mete.  207 ;  Po-  •  Art.  V,  Sec.  41 ;  see  infra, 
lice  Com'rs  v.  City  of  Louisville,  8  "  Police  Com'rs  v.  City  of  Louis- 
Bush,  697,  602.  "Of  course,  to  make  ville,  8  Bush,  697. 
an  election  by  an  organized  body  1©-  "  Clark  v.  Kogers,  81  Ky.  48. 
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the  Tenare-of-OflBce  act?  That  act  was  virtually  a  reappoint- 
ment of  all  presidential  office  holders  for  the  additional  terni^ 
between  the  determination  of  the  President's  pleasure  and  the 
appointment  of  a  successor  with  the  advice  and  consent  of  the 
Senate ;  and  the  aot,  being  passed  over  the  veto,  was  the  action 
of  the  two  Houses  alone,  who  under  the  Constitution  can  not 
be  vested  with  any  pfiirt  of  the  appointing  power. 

A  city  treasurer,  being  a  mere  custodian,  and  exerting  no 
part  of  the  sovereign  power,  may  be  selected  without  reference 
to  the  constitutional  rule ;  f.  i.  the  law  may  delegate  the  pow- 
ers of  fixing  his  term  to  the  council."  But  a  city  tax  col- 
lector is  "an  officer  in  the  Commonwealth,"  within  the  mean- 
ing of  Article  VIII,  Sections  1,  20,  of  the  Constitution,  which 
disfranchises  those  who  should  send  or  accept  a  challenge  to 
or  from  a  citizen  of  the  State  from  holding  any  such  office. 
The  legislature  cart  not,  by  special  law,  excuse  the  collector 
from  taking  this  oath,  as  the  Constitution  reserves  this  power 
of  dispensation  to  the  Governor  as  part  of  the  pardoning 
power.*' 

A  provision  of  the  Constitution,  that  the  police  courts  then 
existing  "shall  remain  until  otherwise  directed  by  law,''  and 
that  the  "judges,  clerks  and  marshals"  thereof  shall  be 
elected  in  a  certain  manner,  has  been  construed :  that  the 
legislature  can  not,  as  long  as  these  courts  "  remain,"  change 
the  mode  of  electing  the  officers  thereof;  these  must  be  elected 
.at  the  same  time  (first  Monday  in  August  of  even  years)  and 
in  like  manner  as  county  judges,  sheriffs  and  county  clerks. 
But  the  legislature  can  abolish  the  old  court,  and,  creating  a 
new  one  in  its  place,  regulate  the  latter  with  all  its  officers  at 
discretion." 

"Cityof  Pad ucahv.  Cully,  9  Bush,  fact,  than  by  indictment  for  send- 

828,  326.  ing  the   challenge \  has  been  over- 

"  Art.  VIII,  Sec.  21.   Morgan  v.  ruled  in  Commonwealth  v.  Jones,  10 

Vance,  4  Bush,  828.  So  much  of  the  Bush,  726. 

opinion  in  this  case  intimated,  that  ^*Art.  V.  Sec.  41.     Trustees    of 

the  fact  of  the  officer's  guilt  could  Owensboro  v.  Webb,  2  Mete.  676. 

be  inquired  into  collaterally  in  an  ac-  Contra^  Boyd  v.  Chambers,  78  Ky. 

tion  of  trespass  brought  against  him  140. 
for  a  levy  made  (in  any  other  way,  in 
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But  as  to  officers  not  specially  named  in  the  Constitution, 
including  those  of  cities  and  towns,  referred  to  generally  in 
Article  VI,  Section  6,  the  legislature  has  unlimited  power 
to  shorten  or  cut  off  the  term,  either  by  abolishing  the  office 
altogether  or  by  ordering  a  new  election  before  the  old 
t^rms  have  expired.  Acts  of  this  sort  are  often  passed  under 
the  stress  of  party  feeling ;  and  the  passion  that  was  at  work 
with  the  legislature  sometimes  reaches  the  bench.  A  case 
arising  under  an  amendment  of  the  charter  of  Lexington  was 
decided  in  1866,  Judge  Williams  dissenting,  and  Chief  Justice 
Marshall  delivering  a  separate  opinion,  being  dissatisfied  with 
the  passionate  outburst  of  Judge  Robertson ;  an  act  was  sus- 
tained which  ordered  a  new  election  of  mayor  and  city  attor- 
ney, though  the  terms  of  the  incumbents  had  not  expired.'* 

The  appointment  of  some  local  officers  may  be  vested  in 
the  courts  of  law,  notwithstanding  the  division  of  the  powers 
of  government  into  legislative,  executive,  and  judicial.  Cir- 
cuit Judges  and  Chancellors  appoint,  as  of  course,  their  mas- 
ters in  chancery,  commissioners  or  general  receivers;  and 
where  the  duty  of  appointing  police  commissioners  was  laid 
upon  a  judge,  the  law  was  indeed  held  bad  on  other  grounds; 
but  the  Court  of  Appeals  gave  no  weight  to  the  objection, 
that  a  judge  should  have  no  power  of  appointment  not  con- 
nected with  his  court.'* 

The  term  of  four  years,  named  in  Article  V,  Section  41,  of 
the  Constitution,  was  exceeded  in  the  law  concerning  the  Com-, 
missionerof  the  Louisville  Chancery  Court;  but  this  was  held 
to  be  no  objection,  as  this  is  not  '*  a  county  or  district  office.^' " 

The  section  reads :  **  The  General  Assembly  may  provide 
for  the  election  or  appointment,  for  a  ienn  not  exceeding  four 
years,  of  such  other  county  or  district  ministerial  and  execu- 

"Standoford  v.  Wingate,and  Gib-  i"  Smith  v.  Cochrane.  7  Bush,  147. 

bons  V.  Youiinj,  2  Duv.  440.   The  ma-  See  Civ.  C.  Prac,  Sees.  779,  784;  and 

jority  of  the  court  claim  tliat  Hoke  the  recommendation   of  a  majority 

V.  Henderson,  1  Dev.  (N.  C),  67,  is  of  the  bar  may  be  made  a  prerequi- 

the  only  decision  to  the  contrary.  site,  it  beini;  presumed  that  it  will  not 

** Speed  &  Worthington  v.  Craw-  be  exercised  on  selfish  grounds, 
ford,  3  Mete.  207. 
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tive  officers  as  shall    from   time  to  time   be  necessary  and 
proper."     (Article  IV,  Section  10.) 

Hence  the  incumbent  of  any  such  office  must  vacate  at  the 
end  of  his  own  term,  and  can  not  hold  over  till  his  successor 
is  appointed  or  elected  and  qualified.  It  was  so  held  &s  to  a 
"trustee  of  the  jury  fund"  who  is  appointed  in  each  county, 
with  power  to  collect  certain  fines  and  fees  on  behalf  of  the 
Commonwealth,  and  to  disburse  money  to  jurors  and  for  sim- 
lar  purposes." 

But  commissioners  to  carry  out  a  temporary  work,  for  in- 
stance, to  direct  the  building  of  a  county  court-house,  do  not 
fall  within  this  provision,  and  a  law  which  empowers  a  judge 
to  appoint  them  during  his  pleasure  is  good." 

A  law  authorizing  the  appointment  of  deputies  need  not 
prescribe  a  term  of  office' for  them,  as  they  naturally  go  out 
with  their  principal ;  and  this  rule  was  applied  to  the  Auditor's 
Agents  under  the  act  of  April  29,  1880,  though  they  had  to 
perform  some  duties  which  their  principal,  in  the  nature  of 
things,  could  not  perform  himself.*" 

Sec.  32.  Officiai.  Emoluments.  As  to  official  emolu- 
ments, as  has  been  stated,  the  Commonwealth  is  not  tied  down 
by  contract;  but  the  Constitution  protects  "public  officers" 
in  other  ways  against i:he  arbitrary  reduction  of  their  salaries. 
It  provides  as  to  the  Governor,  the  Judges  of  the  Court  of 
Appeals,  and  the  Circuit  Judges,*  that  they  shall,  "at  stated 
times,  receive  for  their  services  an  adequate  compensation,  to 
be  fixed  by  law,  which  shall  not  be  diminished  during  the 
time  for  whitjh  they  were  elected ; "  and  in  the  case  of  Circuit 
Judges  it  "  shall  be  uniform  and  equal  throughout  the  State." 

By  another  section*  it  is  made  the  duty  of  the  General 
Assembly  to  "  regulate,  by  law,  in  what  cases,  and  what  deduc- 
tions from  the  salaries  of  public  officers  shall  be  made  for  neg- 
lect of  duty  in  their  official  capacity." 

It  has  been  held  that  the  latter  section  protects  all  public 

"  Offutt  V.  Commouw'ltb,  10  Bush,  »  Hoke  v.  Commonwealth,  79  Ky . 

212.  667,  574. 

"McArthur  v.  Nelson,  81    Ken-  »  Art.  Ill,  Sec.  7 ;   IV,  Sees.  3,  26. 

tucky,  67.  2  Art.  VIII,  Sec.  13. 
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officers  in  their  stated  income  against  reduction  for  causes 
other  than  neglect  of  duty,  and  not  the  Governor  and  Judges 
alone.  But  the  decision  was  made  as  to  a  ''criminal  courf 
judge  and  a  '*  vice-chancellor/'  both  of  them  holding  the  rank 
and  part  of  the  jurisdiction  of  a  circuit  judge.  An  act  hav- 
ing been  passed  to  reduce  their  salaries  during  the  term,  the 
Auditor  was  compelled  by  mandamus  to  issue  warrants  for  the 
full  amount  of  the  original  salaries.^ 

The  legislature  has  attempted  more  than  once  to  have 
the  compensation  of  special  judges  deducted  from  the  salary 
of  the  Circuit  Judge.  In  one  case  the  Auditor,  in  obedience 
to  an  act  (passed  in  1851),  made  the  deduction  in  the  warrant; 
but  the  law  was  held  void,  as  the  failure  to  attend  or  the  im- 
propriety of  his  presiding  (Article  IV,  Section  28)  does  not 
imply  neglect  of  duty  on  the  part  of  the  Judge.* 

In  1871  the  legislature,  while  granfing  to  Circuit  Judges 
and  to  the  Chancellor  of  Louisville  an  increase  of  salary 
during  their  terms,  attempted  to  deduct /rom  this  increase  alone 
the  compensation  of  special  judges;  the  matter  was  tested  by 
the  Chancellor,  and  he  was  not  considered  as  estopped  by  ac- 
cepting the  larger  salary.*  All  attempts  to  save  the  cost  of 
special  judges  to  the  State  treasury  have  since  been  aban- 
ioned,  and  the  clause  authorizing  the  General  Assembly  to  reg- 
ulate deductions  for  neglect  of  duty  has  become  a  dead  letter, 

A  law  now  compels  the  city  of  Louisville  to  pay  an  extra 
salary  to  the  Judge  holding  the  Circuit  Court  within  it.  It 
has  not  been  tested  as  to  conformity  with  Article  IV,  Section 
25,  as  to  uniformity  in  the  salary  of  Circuit  Judges. 

But  the  legislature  has  full  power  over  official  fees.  An 
act  requiring  certain  officials  of  Jefferson  County  to  account 
for  their  fees  above  a  given  yearly  sum  to  the  Commonwealth, 
and  taking  eflTect  during  the  term  of  those  then  in  office,  was 
unhesitatingly  sustained.^ 

'Perkins  v.  The  Auditor,  Pope  v.  drawn  in  favor  of  the  regular  Judge, 

same,  79  Ky.  810.  bet*ause  he  had  paid  the  same  amount 

*  Adams  V.  The  Auditor,  18  B.  M.  before  to  a  special  Judge. 

150.  Approved  in  Garrard  v.  Nuttall,  *  Auditor  v.  Cochran,  9  Bush,  7. 

2  Mete.  106,  where  the  Treasurer  at-  •Commonwealth  v.  Bailey, 81  Ky. 

tempted   to    dishonor    the   warrant  895. 


CHAPTER  V. 

CONSTITUTIONAL  LIMITS  ON  TAXATION. 

Sec.  33.  Uniformity  and  Moderation. 
Sec.  34.  Purposes  of  Taxation. 
Sec.  35.  Suburban  Property. 
Sec.  36.  Local  Assent. 
Sec.  37.  The  Power  to  Assess. 
Sec.  38.  Minor  Points  on  Taxes. 


Section  33.  Uniformity  and  Moderation.  How  far 
"due  course  of  law''  must  be  observed  in  the  assessment  and 
enforcement  of  taxes  has  been  shown  above ;  also  how  exemp- 
tion from  the  payment  of  taxes,  granted  either  in  considera- 
tion of  money  or  of  public  service,  are  secured  against  repeal, 
as  binding  contracts.  But  before  such  an  exemption  can  be 
deemed  irrepealable,  or  even  valid  for  any  purpose,  it  must  be 
tested  by  the  first  section  of  the  Kentucky  Bill  of  Rights,*  to 
see  whether  or  not  the  privilege  granted  is  supported  by  some 
public  service.  And  when  an  exemption  granted  by  one  law 
is  tested,  before  another  law  has  been  passed  seeking  to  re- 
voke it,  no  Federal  question  arises  for  the  Supreme  Court  at 
Washington,  there  being  no  "law  impairing  the  obligation  of 
contracts." 

In  1885  the  Court  of  Appeals  (one  judge  dissenting)  laid 
down  this  broad  rule : 

"  The  test  of  the  right  to  exempt  property  is  the  existence 
of  the  right  to  levy  a  tax  to  foster  such  property : "  though  the 
courts  have  for  a  hundred  years  sustained  the  exemption  of 
Church  property,  which  the  State  is  expressly  forbidden  to 
foster  out  of  the  public  revenue. 

^  Art.  XIII,  Sec.  I;  see  Cb.  I.  Sec.      treated  elsewhere  as  a  question  of  the 
3.    Whether  there  is  an  exemption,      construction  of  tax  laws, 
and  how  far  it  extends,   must    be 
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By  an  act  of  1873  freedom  from  State  taxes,  and,  with  the  as- 
sent of  the  City  Council,  from  city  taxes  also,  had  been  granted 
to  the  Louisville  Board  of  Trade  upon  a  lot  of  limited  dimen- 
sions; without  passing  on  the  validity  of  the  exemption  from 
city  taxes,  the  Court  of  Appeals  held  the  State  exemption 
bad,  for  want  of  a  consideration  in  *'  public  service."  No 
duties  bringing  any  benefit  to  the  State  were  imposed  on  the 
"  Board  of  Trade,"  its  main  object  being  the  collection  and 
dissemination  of  information  on  trade  and  business,  and  the 
framing  of  rules  for  the  conduct  of  business  men  in  the  city 
of  Louisville.  This  may  be  useful  to  the  city,  and  incident- 
ally to  the  State  at  large;  but  the  benefit  is  not  direct  enough 
to  justify  a  tax  on  all  the  people  of  the  Commonwealth ;  and 
the  exemption  of  the  property  belonging  to  this  body  is  vir- 
tually a  tax  on  everybody  else.* 

The  same  question  arose  in  the  case  of  the  Louisville 
Water  Company  and  of  the  Masonic  Temple  Company,  the 
latter  a  simple  joint  stock  company,  only  in  part  composed 
of  Masonic  lodges,  which  owns  the  ''  Masonic  Temple," 
and  which  claimed  an  ^old  exemption  that  had  been  granted 
to  a  former  corporation,  now  defunct,  in  return  for  some  very 
shadowy  duties.  But  the  former  case  went  off  on  the  ground 
that  the  exemption  act  was  held  to  be  prospective  only,  while 
the  tax  involved  had  accrued  before  its  passage;  the  latter 
case  on  the  ground  that  the  exemption  died  with  the  old  cor- 
poration and  did  not  run  with  the  land.' 

But  the  same  methods  need  not  be  pursued  in  taxing  all 
kinds  of  proj)erty ;  the  assessments  of  railroads,  first  at  so 
much  per  mile,*  afterward  by  a  commission  acting  independ- 
ently of  the  local  assessors,  have  been  sustained.* 


*  Barbour,  sheriff,  v.  Louisville  B'd 
of  Trade,  82  Ky.  645.  And  a  hotel  is 
not  such  an  institution  as  a  town  can 
exempt,  with  or  without  legislative 
authority,  from  the  town  taxes;  Lan- 
caster V.  Clayton,  86  Ky.  373.  (See 
Weeks  v.  Milwaukee,  10  Wis.  242.) 

^  Louisville  Water  Company  v. 
Hamilton,  81  Ky.617;  Commonwl'th 
V.  Masonic  Temple  Co.,  87  Ky.  349. 


A  new  suit  a£:ainst  the  Water  Com- 
pany  for  State  taxes  went  off  in  the 
summer  of  1889,  for  want  of  author- 
ity to  sue  any  one  but  a  railroad  com- 
pany for  State  tax.  (Lou.  Water  Co. 
V.  Com'w'lth,  11  Ky.  Law  Rep.  414.) 
*  Evan8ville«&  Henderson  R.  R.  Co. 
V.  Henderson,  9  Bush,  438;  C.  N.  O. 
&  T.  P.  R.  R.  Co.  V.  Commonwealth, 
81  Ky.  492. 
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And  a  "  commutation  "  is  not  an  exemption.  The  provis- 
ions in  the  charters  of  banks  and  other  joint  stock  companies, 
by  which  they  pay  a  fixed  sum  per  share  into  the  State  treas- 
ury in  full  of  all  taxes  both  State  and  local,  has  always  been 
sustained  in  Kentucky  as  well  as  in  many  other  States.* 

It  is  impossible  to  have  exact  equality  in  the  imposition  of 
burdens.  The  legislature  is  not  compelled  by  any  special 
clause  in  the  Constitution  to  lay  all  taxes  upon  a  uniform 
plan,  and  may  therefore  lay  them  at  will  on  such  kinds  of 
property  or  on  such  occupations  as  it  deems  best;  for  in- 
stance, while  lands  and  houses  are  assessed  to  their  full  value 
and  extent,  many  kinds  of  movable  property  are  not  taxed  at 
all,  and  others  only  in  part ;  churches  and  charitable  institu- 
tions are  exempted  by  general  law ;  in  the  powers  of  taxation 
granted  to  cities,  the  kinds  of  personalty  which  must  or  may 
be  included  in  the  assessment  roll  are  generally  set  out  in 
detail ;  mercantile  pursuits  are  subjected  to  a  license  tax,  which 
becomes  highest  for  the  sale  of  wines  and  liquors,  while  me- 
chanical trades  are  free;  and  these  distinctions  have  been  held 
allowable  so  often,  the  legisiative  power  is  so  well  recognized, 
that  it  is  needless  to  quote  authorities.*  An  act  of  1884,  exempt- 
ing all  railroads  thereafter  from  taxation  for  five  years  from 
the  beginning  of  construction,^  is  undoubtedly  valid.  An  act 
of  1864,  not  now  in  force,  which  assessed  the  property  of  all 
railroad  companies  in  the  State  at  $20,000  for  each  mile  of 
track,  was  sustained  against  the  objection  of  inequality  raised 
by  a  railroad  company,  who  complained  that  other  railroads 
in  the  State,  two  of  which  it  named,  were  of  much  greater 
value  per  mile  than  its  own.  The  court  answered  the  point 
somewhat  evasively : 

"  But  waiving  other  reasons  for  rejecting  this  argument, 

*  Formers  Bank  v.  Greenup  Coun-  ^  The  case  is  very  different  in  Wis- 

ty,  6  Bush,  127;  see  also  Johnson  v.  consin,   Iowa,  California  and  other 

Commonwealth,?  Dana,  842,  Frank,  States,  under  whose  constitutions  all 

lin  Co.  Ct.  V.  Deposit  Bank,  etc.,  87  taxation  must  be  uniform  and  in  pro- 

Ky.  870,  where  the  sacred n ess  of  the  portion  to  value, 

bank   charter  provisions   as  to  tax  'See  Bull,  and  Fel.  ed.  Gen.  Stat. 

nit«  is  put  on  the  ground  of  a  con-  p.  1029. 
tract  made  on  a  good  consideration. 
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which  might  be  sustained  on  the  authority  of  numerous  decis* 
ions,  we  deem  it  sufficient  to  say,  that  while  the  evidence 
shows  the  other  railroads  to  be  worth  more  than  J20,000  per 
mile,  etc.,  it  wholly  fails  to  prove  that  the  appellant's  road  is 
not  of  the  value  of  ^20,000  per  mile."  * 

But  inequality  between  individuals  or  neighborhoods  can 
not  be  tolerated.  Under  the  charter  of  the  city  of  .Coving- 
ton, its  streets  could  be  improved  by  the  council,  at  the  ex- 
pense of  the  abutters,  only  upon  the  petition  of  the  lot  own- 
ers or  a  majority  of  lot  owners  upon  any  one  square;  but 
power  was  given  to  the  council  to  pave  a  certain  named  thoi^ 
oughfare  at  the  expense  of  the  lot  owners  without  their  peti- 
tion or  assent.  This  was  held  an  exercise  of  **  arbitrary '' 
power,  an  act  of  spoliation,  and  as  such  void  under  Section  2 
of  the  Bill  of  Rights,  and  contrary  to  the  spirit  of  the  Consti- 
tution.^ 

In  the  leading  case  on  "local  assessments,"  which  are  but 
one  kind  of  taxation,  it  was  said :  "  We  can  not  admit  that 
the  taxing  power  is  in  this  country  altogether  arbitrary."  ** 

The  apportionment  of  the  cost  of  improving  streets  and 
sidewalks,  and  of  wells,  pumps,  and  fire  cisterns  in  towns  and 
cities,  may  be  made  either  by  the  front  foot  or  by  the  area  of 
the  lots  benefited;  and  both  policies  have  been  adopted  at 
different  times  and  have  been  sustained  in  numerous  cases; 
but  the  principle  of  equality  is  violated  by  making  each  lot 
owner  pay  the  cost  of  improving  the  street  in  front  of  his 
own  lot ;  for,  by  reason  of  difference  in  grade  the  cost  per  foot 
might  differ  greatly,  while  the  benefit  to  each  lot  along  a  con- 
tinuous distance  would  be  the  same." 

As  no  one's  property  should  be  exempt,  none  should  be 
taxed  doubly.  In  other  States  the  rule  against  double  taxa- 
tion is,  in  the  absence  of  express  provision,  treated  as  one  of 
policy  and  construction  only;"  but  the  Court  of  Appeals  in 
one  case  went  further,  and  held  that  a  city  could  not  be 

"Evansville,  H.  &  N.  R.  R.  Co.  v.  heirs,  9  Dana,  513,  618. 

Commonwealth,  9  Bush,  444.  "/6irf. 

•Howell  V.  Bristol,  8  Bush,  493.  "  Cooley  on  Taxation  (Ist  ed.);  see 

^'^City  of  Lexington  V.  McQuillan's  p.  160. 
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allowed  to  tax  private  carriages  along  with  all  other  property 
ad  valorem^  and  to  subject  them  at  the  same  time  to  a  yearly 
license  fee  of  three  dollars."  This  double  taxation,  it  was 
said,  would  often  run  up  to  five  or  six  per  cent  ad  valorem, 
and  amount  to  "taking  private  property  for  public  use." 
This  is  a  rather  delicate'  position  for  a  court  to  occupy ;  it  is 
assuming  a  veto  on  the  rates  of  taxation. 

But  it  is  not  double  taxation  to  tax  the  property  of  towns- 
people toward  the  cost  of  the  county  roads,  although  they 
must,  under  their  town  charter,  also  pay  town  taxes  for  the 
several  municipal  purposes,  among  others,  for  the  grading  and 
paving  of  streets.  As  they  enjoy  the  benefits  of  their  own 
streets,  and  are  also  benefited  by  the  trade  which  is  brought 
to  them  by  the  county  roads,  it  was  deemed  only  just  that  the 
townd-people  should  be  made  to  contribute  tojnrard  the  support 
of  both." 

In  cases  which  will  be  noticed  hereafter,  under  the  power 
of  cities  and  towns  to  bind  themselves  by  contract,  it  was  held, 
without  constitutional  objection,  that  a  city  might  pay  under 
its  general  powers  for  some  street  improvements,  etc.,  thhugh 
others  of  a  like  kind  were  paid  for  by  districts  or  by  the 

« 

abutting  lot  owners." 

Where  a  district  is  to  be  benefited  through  the  proceeds  of 
a  tax  (for  instance,  a  precinct  by  its  subscription  to  a  railroad), 
the  owner  of  a  particular  spot  within  the  district  can  not  claim 
exemption  because  that  spot  would  derive  no  benefit ; "  but 
this  rule  has  its  limits,  for  which  see  below :  Sec.  35.  Suburban 
Property. 

As  to  excessive  taxation  the  court  intimated,  in  the  case  of 
a  street  assessment,  that  if  the  share  of  the  cost  of  improve- 
ment falling  upon  a  lot  should  be  so  large  as  to  swallow  up  its 
value,  there  might  be  good  ground  to  enjoin  the  city  from 
having  the  work  done  at  the  lot  owner's  expense,  but  refused 

"  Livingston  v.  City  of  Paducah,  Rep.  65 ;  City  of  Louisville  v.  Hyatt, 

81  Ky.  656.  5  B.  M.  199. 

"Wolf  V.  McHargue,  10  Ky.  Law  *«McFerran  v.  AUoway,  14  Buph, 

Bep.  821.  580;  the  objector  owning  an  island 

^Frantz  v.  Jacob,  )1  Ky.  Law  in  the  Ohio  within  the  tax  district. 
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to  relieve  him  after  the  work  was  done  and  the  work  appor- 
tioned.** Soon  afterward,  where  the  improvement  of  the 
street  had  by  change  of  grade  greatly  leosened  the  value  of 
certain  lots,  so  that  now  the  apportioned  cost  outran  that  value, 
the  Court  of  Appeals,  while  admitting  that  there  were  prece- 
dents to  the  contrary  in  Missouri  and  in  California,  dismissed 
the  suit  of  the  contractor  on  his  statute  lien,  on  the  ground  that 
to  enforce  it  would  be  unconstitutional  spoliation." 

Country  roads  can  not  be  improved,  like  city  streets,  at  the 
exclusive  costs  of  the  abutters.  Such  roads  are  of  benefit  to  a 
large  neighborhood :  and  the  few  who  own  the  adjoining  lands 
ought  not  to  bear  the  whole  burden,  there  never  being  such 
a  general  net-work  of  roads  through  a  county  built  on  the 
same  plan  as  would  equalize  the  cost  to  all,  such  a  system  as 
prevails  in  cities* for  the  improvement  of  streets." 

Sec.  34.  Purposes  op  Taxation.  Where  a  tax  is  raised 
for  the  general  expenditures  of  the  State  or  of  a  county  or 
city,  the  courts  can  not  meddle  with  its  collection  on  the 
ground  that  it  will  be  in  part  applied  to  purposes  lying  out- 
side of  the  province  of  government.  But  where  a  tax  is 
raised  for  a  specific  purpose,  or  where  a  municipal  division  is 
authorized  to  borrow  money  for  such  purpose  and  to  levy  a 
tax  in  order  to  repay  the  loan  with  the  proceeds,  any  owner 
of  property  within  the  district  may  test  the  existence  or  va- 
lidity of  the  law  authorizing  such  loan  or  tax  by  seeking  to 
enjoin  it,*  or  by  resisting  the  tax  when  it  comes  to  be  collected. 

While  nearly  or  quite  all  of  the  other  "adhering"  States 
sustained  the  validity  of  those  State  laws  passed  during  the 
late  war,  under  which  counties,  towns,  and  other  districts  raised 


"Preston  v.  Roberts,  12  Bush,  690. 

i«  Preston  v.  Rudd,  7  Ky.  Law  Rep. 
806. 

"Graham  v.  Conger,  85  Ky.  582, 
referring  to  Lexington  v.  McQuil- 
lan's heirs,  9  Dana,  as  giving  this 
justification  for  the  improvement  of 
city  streets  at  the  cost  of  abutters. 
This  case  came  a  second  time  before 
the  Court  of  Appeals,  after  the  plain- 


tiff by  additional  pleading  and  proof 
had  attempted  to  show  special 
grounds  for  the  apportionment  or^ 
dered  by  the  local  law;  but  these 
were  held  insufficient.  Conger  v. 
Graham,  11  Ky.  Law  Rep.  12. 

^  Ferguson  v.  Landram,  1  Bush,  548. 
Allison  V.  Louisville,  H.  C.  &  West- 
port  R.  R.  Co.,  9  Bush,  247;  Frantzv. 
Jacob,  11  Ky.  Law  Rep.  55. 
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taxes  and  loans  to  free  themselves  from  the  draft,  or  to  aid  vol- 
unteers and  encourage  volunteering,  the  Court  of  Appeals  of 
Kentucky  held,  unanimously,*  that  the  legislature  could  not 
authorize  any  such  taxation.  In  dealing  with  local  acts, 
under  which  the  "county  courts"  of  two  certain  counties 
sought  to  relieve  themselves  through  the  proceeds  of  county 
bonds  from  the  impending  draft.  Chief  Justice  Peters,  in 
speaking  for  the  court,  laid  stress  on  the  exclusive  war  pow- 
ers of  Congress,  and  seemed  to  think  that  a  State  had  no. more 
right  to  aid  than  to  thwart  the  General  Government  in  the 
prosecution  of  a  national  war  by  any  exertion  of  its  own  re- 
served powers.  Judge  Robertson,  however,  in  a  separate  opin- 
ion put  the  judgment  of  the  court  on  more  tenable  grounds. 
He  said :  ^*  These  local  laws  are  enacted,  not  to  raise  soldiers 
or  to  increase  the  military  power  of  the  National  Government, 
nor  for  the  protection  of  the  State,  but  to  relieve  those  liable  in 
these  respective  counties  from  the  drafts  or,  in  other  words,  to  en- 
able those  subject  to  this  military  sei^vice  to  escape  from  it,'' 
Quoting  from  the  opinion  then  recently  delivered  by  the  Su- 
preme Court  of  Pennsylvania  in  Speers  v.  School  Directors  of 
Blairsville:  "The  question  is  therefore  narrowed  to  a  single 
pointy  is  the  purpose  in  this  instance  a  public  one?^'  he 
proceeds  to  return  a  negative  answer,  holding  that  the 
only  benefit  to  be  derived  from  the  bounty  tax  is  a  private 
one,  inuring  to  the  few  men  liable  to  be  drafted,  while  all 
property  holders  alike,  male  or  female,  within,  below  or  be- 
yond the  military  age,  and  those  exempted  for  any  of  the 
many  causes,  must  bear  the  burden  of  the  tax. 

But  a  poll  tax  levied  in  one  of  these  counties  on  all  those 
liable  to  draft,  to  be  applied  to  their  relief,  was  sustained. 
And  the  court  refused  to  restrain  the  collection  of  the  tax  as 
far  as  it  might  be  assessed  against  those  who  had  taken  part 
in  petitioning  for  the  enactments,  or  who  had  accepted  bene- 
fits from  the  bounty  fund,  that  is,  who  were  drafted,  and  had 
their  substitutes  paid  for  out  of  money  advanced  on  the  faith 
of  the  proposed  county  loans.  This  led  to  some  very  complex 
adjustments,  which  again  came  before  the  Appellate  Court  on 

'FergUBon  v.  Landram  and  Cloud  v.  Coleman,  1  Busb,  648. 
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a  second  appeal.'  But  the  same  principle  was  carried  further 
in  a  case  arising  under  a  school  law^  which  authorized  every 
school  district  in  Bracken  County  to  vote  on  the  levy  of  a 
local  school  tax.  A  white  property  owner,  contesting  the 
legality  of  the  tax,  raised  the  point  that,  in  violation  of  the 
Fourteenth  Amendment,  its  proceeds  were  to  be  used  for  white 
school  children  alone,  and  this  point  was  raised  again  under  a 
school  tax  law  for  the  town  of  Fulton.  It  was  held  that  such 
an  objection,  if  good,  could  only  be  made  by  a  colored  prop- 
erty owner,  not  by  one  who  would  rather  gain  than  suffer 
by  the  injustice  of  the  law.*  This  doctrine  of  apportioning 
the  validity  of  a  law  according  to  the  aiatua  of  the  parties 
complaining  of  it,  though  just,  must  often  lead  to  very  em- 
barrassing complications.  It  has,  however,  been  fully  adhered 
to  in  recent  cases. 

The  majority  of  the  court,  in  Slack  v.  Maysville  &  Lexing- 
ton Railroad  Company,  held,  in  1852,  and  the  decision  has  not 
been  shaken  or  questioned  since,  that  a  city  or  county  may  sub- 
scribe stock  to  a  railroad  (as  had  before  been  held  as  to  turn- 
pikes) which  runs  through  or  into  it,  and  may  lay  a  tax  to 
meet  the  subscription,  if  authorized  so  to  do  by  the  legis- 
lature.* Even  donations  made  by  counties  to  a  railroad  (the 
Cincinnati  Southern)  have  been  authorized,  and  the  tax  been 
collected  without  objection.  It  is  not  so  clear  whether  the 
improvement  of  a  river  is  a  public  purpose  for  the  counties  by 
which  the  river  flows,  or  for  a  city  to  which  some  trade  comes 
over  such  river.  The  legislature  had  authorized  certain  coun- 
ties along  the  course  of  the  Kentucky  River  and  the  city  of 
Louisville  to  take  stock  in  a  corporation  which  was  (o  im- 
prove its  navigation  by  locks  and  dams.  Garrard  and  Mercer 
counties  had  agreed  to  subscribe,  but  afterward  refused  to 
comply.  The  opinion  of  the  court,  as  first  delivered,  but 
which  upon  a  rehearing  was  abandoned  by  all  the  judges  but 
Judge  Hardin,  who  had  written  it,  took  the  ground  that  the 

'  Ferguson  V.  Landrani,  5  Bush.  R.   R.   Co.,   13   fiusli,   1.     See  also 

♦Marsaall   v.  Donovan,  10  Bush,  Shelby  County  Court  v.  C.  &  O.  R  R. 

681 J  Norman  v.  Boaz,  85  Ky.  657.  Co.,  8  Bush,  209. 
(» Slack  V.  Maysville  &  Lexington 
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improvement  of  a  river  was  not,  like  the  building  of  a  rail- 
road or  turnpike,  a  public  purpose  for  the  particular  counties, 
but  rather  for  the  State  at  large.  The  other  judges  united  in 
defeating  the  subscription,  but  upon  wholly  different  grounds, 
and  refused  to  pass  on  this  question.^  In  a  MS.  opinion  the 
subscription  of  Louisville  was  declared  void,  on  account  of 
the  remoteness  of  the  city  from  the  improvements  to  be  made. 

It  is,  however,  fully  admitted  by  the  bench  and  bar  of  Ken- 
tucky that  public  loans  can  not  be  raised,  nor  taxes  levied,  to 
forward  any  industrial  undertakings  other  than  the  means  of 
travel  and  transportation,  or  to  supply  light  and  water. 

Farm  owners  have  often  sought  permission  to  lay  a  special 
tax  upon  a  district  of  land  with  a  view  to  the  common  im- 
provement or  reclamation  of  their  lands.  The  draining  of 
ponds  can  generally  be  accomplished  only  by  working  upon 
tracts  much  larger  than  those  of  any  single  owner.  Hence 
the  creation  of  pond-draining  districts,  with  powers  to  levy  a 
local  tax,  is  well  known  in  many  States.  Yet  in  the  first 
Kentucky  case  which  came  before  the  Court  of  Appeals  under 
the  peculiar  circumstances,  that  the  promoters  of  the  act  were 
seeking  to  benefit  their  own  flooded  lands  at  the  expense  of 
others  owning  high  and  rolling  lands,  the  court  said,  after 
summing  up  the  facts:  ''The  corporation  created  by  the  act 
is  essentially  private.  Its  objects  and  purposes  do  not  even 
partake  of  a  public  nature,  but  are  confined  to  the  private 
interests  of  the  persons  subjected  to  its  operation."  But  in 
proceeding  further  the  court  rests  its  decision  against  the 
validity  of  the  act,  on  its  injustice  to  the  unwilling  and  pro- 
testing land  owners,  called  upon  to  pay  from  their  own  means 
for  the  benefit  of  scheming  neiglibors,  and  compares  the  case 
to  that  of  owners  of  farm  lands  who  are  brought  unwillingly 
within  the  bounds  of  a  city.^  (See  next  section  as  to  suburban 
lands.)  In  a  subsequent  case  "the  draining  of  marshes  and 
ponds  for  the  promotion  of  the  public  health"  is  enumerated 

•Garrard    County    v.    Kentucky  improvement  of  the  Kentucky  River, 

River  Navijojation  Co.,  and  Mercer  justified  Judge  Hardin's  views. 

County  V.  Same,  b  Bush,  431.     Con-  "^  Cypress   Pond   Draining   Co.  v. 

gress  has  since,  hy  undertaking  the  Hooper,  2  Mete.  850. 
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as  one  of  the  purposes  for  which  local  taxes  may  be  imposed ; 
but  the  running  of  a  fence  around  a  whole  district,  with  a 
view  of  a  saving  in  fences  round  the  single  tracts^  is  declared 
to  be  a  private  enterprise,  and  the  assessment  laid  by  the 
local  body,  under  its  legislative  charter,  on  an  unwilling  land 
owner  within  the  district  is  disallowed.® 

Sec.  35.  Suburban  Property.  The  courts  of  Kentucky, 
of  Iowa,  and  of  Nebraska,  alone  among  all  the  States,  have 
undertaken  to  question,  in  each  instance,  the  power  of  the  leg- 
islature to  include  in  a  city  or  town  neighboring  tracts  of  land 
Without  the  consent  of  those  owning  the  lands  or  dwelling 
upon  them,  and  thus  to  subject  these  persons  and  their  prop- 
erty to  municipal  taxation. 

The  objection  was  first  raised  to  an  act  of  1846,  enlarging 
the  town  of  Hopkinsville,  by  a  land-owner  in  the  newly- 
added  district,  who  replevied  a  distress  for  the  town  tax  as 
illegal.  Part  of  the  addition  lay  in  fields,  and  was  so  described 
in  the  act.  Otlier  parts  were  small  lots  with  residences,  some 
of  these  being  separated  from  the  original  town  by  the  width 
of  the  street  only.  Chief  Justice  Marshall,  in  delivering  the 
judgment  of  the  court,  held  :  That  the  legislature  can  confer 
the  taxing  power  on  municipal  bodies ;  that  the  owner's  assent 
is  not  necessary  to  a  law  bringing  his  lands  within  the  tax 
limits;  that,  when  people  have  built  up  a  de  facto  town  close 
to  an  incorporated  town,  they  may  be  included  in  it  and 
compelled  to  share  its  burdens,  but  that  the  constitutional 
guaranty  against  taking  private  property  for  public  use,  though 
meant  in  the  main  for  a  wholly  different  purpose,  might  be 
invoked  by  the  owner  in  flagrant  cases,  should  woodlands, 
fields,  and  pastures  in  large  tracts  be  brought  into  a  town  for 
no  other  purpose  than  to  swell  its  revenue.  The  town  exten- 
sion was  sustained,^  and  it  was  also  held  good  against  the  ob- 
jections of  one  owning  a  farm  of  one  hundred  and  forty  acres, 
of  which  thirty-four  acres  with  the  residence  had  been  brought 
into  town;'  but  the  reasoning  of  the  court  in  these  cases  en- 
couraged other  contests,  some  of  which  were  more  successful. 

■Scuffletown  Fence  Co.  v.  McAl-  *Cheaney  v.  Hooser,  9  B.  M.  830. 

lister,  V2  Bush,  317.  ^Sharp  v.  Donovan,  17  B.  M.  223. 
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The  suburban  residents  brought  unwillingly  into  a  city  or 
town  can,  at  any  rate,  not  object  to  the  exercise  of  its  police 
powers,  nor  to  the  payment  of  school  taxes,  if  they  are  near 
enough  to  the  city  schools  to  avail  themselves  of  their  benefits;* 
and  where  the  citizens  pay  a  tax  for  railroad  subscriptions, 
this  also  may  be  levied  on  suburban  lands  not  liable  to  other 
burdens.*  The  distinction  is  so  well  recognized,  that  in  Lou- 
isville large  tracts  have  for  many  years  been  regularly  assessed 
as  "  acre  property"  only  for  *^  schools  and  railroads.*' 

As  to  other  city  taxes,  the  inclusion  of  "  large  tracts"  of 
farm,  pasture,  or  woodlands  against  the  will  of  the  owner  is 
not  allowable.  The  word  "  large  "  has,  however,  a  somewhat 
indefinite  meaning.  The  inclusion  can  not  be  justified  because 
needful  to  round  off  or  straighten  the  outlines  of  the  city,  and 
to  give  a  passage  from  one  of  its  parts  to  another,  for  the  con- 
venience of  the  old  citizens  should  not  be  served  at  the  dis- 
proportionate cost  of  the  unwilling  new  ones.* 

The  Ohio  River,  as  far  as  low-water  mark  on  the  northern 
shore,  as  held  by  the  Supreme  Court  of  the  United  States  in 
Handley's  Lessee  v.  Anthony,  5  Wheaton,  374,  lies  within 
the  limits  of  Kentucky,  and  the  river  in  front  of  Louisville  is 
included  within  its  chartered  boundary.  But  an  act  which 
seemed  to  permit  the  parts  of  a  bridge  lying  beyond  low- water 
mark  on  the  Kentucky  side  to  be  taxed  by  the  city  was  held 
void,  upon  the  ground  that  the  bridge,  or  at  least  the  part  in 
question,  lay  beyond  the  region  in  which  the  city  government 
could  give  protection  or  substantial  benefits.^ 

When  the  newly-included  land  has  been  laid  out  into  build- 
ing lots,  the  owner  can  no  longer  protest  against  its  subjection 
to  city  tax.  The  law  on  the  whole  subject  is  summed  up  in  a 
MS.  opinion  of  1887  r^ 

'  City  of  Henderson  v.  Lambert,  8  '  Torbett  v.  City  of  Louisville,  9 

Bush,  607.  Ky.  Law  Kep.  p.  302.  See  also  Arbe- 

*  Courtney  v.  Louisville,  12  Busb,  gust  v.  City  of  Louisville,  2  Bush, 

419.  271 ;  Swift  &  Co.  v.  City  of  Newport, 

*Southgatev.Cov*ton,  16B.M.491.  7  Bush,  37,  where  the  usual  rule  is 

•Louisville  Bridge  Co.  v.  City  of  enforced,  that  usurpation  by  the  law- 
Louisville,  81  Ky.  189.  making  power  must  be  shown  clearly. 
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"Undoubtedly,  land  held  for  and  adapted  to  agricultural 
purposes  only  can  not  be  subjected  to  ordinary  municipal  tax- 
tion  merely  because  of  proximity  to  a  city,  although  this  fact 
may  aflFord  extra  facilities  for  reaching  the  city,  and  renders  it 
more  valuable,  nor  merely  because  of  improvements  con- 
structed by  the  municipality.  If  so,  the  area  of  taxation 
would  be  made  to  depend  merely  on  munici]>al  energy  in  ex- 
tending improvements,  instead  of  the  area  in  fact  occupie<l  by 
a  town  or  city  population.  ...  If  the  land  is  adapted  to  mu- 
nicipal uses,  if  it  derives  an  increased  value  from  the  }>n)X- 
imity  of  the  municipality,  and  there  is  a  town  or  city  popula- 
tion on  or  near  it  creating  a  necessity  for  municipal  govern- 
ment, or  at  leant  rendering  the  extension  of  it  over  it  reasonable, 
then  the  owner  must  contribute  his  proper  proportion  of  the 
public  burden." 

The  reasoning  of  these  cases  will  also  apply  where  the  leg- 
islature, against  the  will  of  some  of  the  land  owners  or  resi- 
dents, incorporates  a  tract  of  country  into  a  new  town,  with 
power  in  its  governing  body  to  levy  municipal  taxes.  In  the 
only  reported  case  in  which  an  act  to  that  eifect  was  drawn 
into  question,  it  was  sustained  on  grounds  such  as  those  stated 
above.® 

In  the  cases  tried  at  law  the  Court  of  Appeals  felt  the 
awkwardness  of  leaving  it  virtually  tu  the  jury  to  decide  upon 
the  validity  of  an  act  of  the  legislature,  by  passing  on  the 
same  facts  which  that  body  ought  to  have  examined  before 
granting  or  amending  the  town  or  city  charter,  and  it  was 
suggested  that  a  case  of  this  nature  ouijht,  as  far  as  possible, 
to  be  disposed  of  by  the  instructions  of  the  court. 

Where  the  power  to  borrow  a  certain  sum  on  the  faTth  of  a 
municipal  tax  is  given,  making  it  reach  over  considerable 
tracts  of  farming  land  which  can  not  be  constitutionally  thus 
taxed,  and  the  exemption  of  which  would  greatly  increase  the 
burden  of  the  real  town,  the  whole  scheme  must  fall  to  the 
ground,  as  the  higher  rate  of  tax  could  not  have  been  within 
the  contemplation  of  the  law-maker.® 

«Maltu8  V.  Shields,  2  Mete.  558.    'Parkland  v.  Gaines,  11  Ky,  Law  Rep. 64. 
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Sec.  36.  Local  Assent.  The  Constitution  forbids  the 
State  government  from  incurring  a  debt,  except  to  meet  casual 
deficits,  to  renew  old  debts  at  maturity,  or  to  repel  inva- 
sions and  suppress  insurrections,  unless  with  the  consent  of 
the  whole  people  given  at  a  general  election.^  This  clause 
does  not  apply  to  the  counties,  cities,  or  other  divisions  of  the 
State,  as  was  held  in  1852  in  a  case  already  quoted,^  by  three 
judges  against  one  (Hise),  who  dissented  in  an  opinion  of  in- 
ordinate length.  Bonds  have  been  issued  ever  since,  under 
local  laws,  by  the  governing  bodies  of  counties,  cities,  and 
towns,  sometimes  without,  sometimes  with  the  assent  of  the 
voters  or  tax-payers,  given  in  such  a  way  as  the  legislature  hap- 
pened to  prescribe,  or  upon  their  assent  given  or  signified  be- 
fore the  passage  of  the  act. 

In  the  leading  case  just  quoted  it  was  objected,  that  by 
submitting  the  subscription,  the  loan,  and  the  tax  to  the 
approval  of  the  people  of  Mason  County  the  legislature  im- 
properly delegated  the  law-making  power:  but  the  point  was 
overruled.  It  seems  that  in  Kentucky  a  law  may  be  made  to 
take  effect  on  a  condition  precedent,  and  that  a  favorable 
vote  of  the  people  most  nearly  affected  is  not  an  improper 
condition.'  From  this  reasoning  it  was  further  concluded, 
in  a  case  already  quoted  for  another  purpose,  that  the  assent  of 
the  local  public  to  a  tax  or  loan,  under  an  act  of  the  legisla- 
lature  calling  for  it  as  a  condition  precedent,  is  not  an  election 
within  the  meaning  of  either  the  State  Constitution  or  of  the 
Fifteenth  Amendment ;  that,  therefore,  the  exclusion  of  negroes 
and  the  inclusion  of  certain  women  and  aliens  does  not  affect 
the  validity  of  such  a  condition.^  In  some  cases  only  the  tax- 
payers of  a  district  have  been  called  upon  to  express  their 
assent,  and  in  many  cases  heavy  loans  requiring  the  imposi- 
tion of  heavy  taxes  have  been  voted  by  the  governing  body 
of  a  county  or  city. 

» Const.,  Art.  II,  Sees.  85  and  36.  of  Shelby  Co.  v.  Shelby  R.  R.  Co.,  6 

'  Slack  V.  Maysv.  &  Lex.  R.  R.  Co.„  Bush,  626. 

13  Bush,  1.   The  district  need  not  co-  *  Local  option  laws  have  been  sus- 

incide  with  any  of  the  political  di-  tained  on  the  same  grounds. 

Tisions  of  the  State.     County  Judge  '  Marshal  v.  Donovan,  10  Bush.  681. 
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The  question  whether  a  precinct  (which  corresponds  to  a 
Northern  township)  can  be  compelled  by  the  legislature  to 
subscribe  money  to  a  railroad  was  raised,  more  in  form  than 
in  substance^  in  the  second  case  of  Allison  v.  Liouisville,  Har- 
rod^s  Creek  &  Westport  Railroad  Company.  In  the  first  case 
between  those  parties  (already  discussed)  it  appeared  that  the 
Harrod's  Creek  precinct  in  JeflFerson  County  had  subscribed  a 
sum  to  the  appellee  railroad  company's  stock ;  but  on  account 
of  some  non-compliance  with  the  enabling  act  the  bond-issue 
to  meet  the  subscription  was  enjoined.  Thereu|K)n  the  legis- 
lature passed  a  new  act,  reciting  the  willingness  of  the  precinct 
to  subscribe  a  named  amount  of  stock,  and  ordered  the  County 
Judge  to  subscribe  it  and  to  issue  the  bonds  in  the  name  of 
the  precinct.  It  was  held  that  the  recital  in  a  public  act  (this 
act  was  deemed  to  be  public,  though  local)  was  evidence  of 
the  fact  recited,  that  the  assent  must  therefore  be  presumed, 
and  the  subscription  was  sustained.*  But  in  a  much  earlier 
case  already  noticed,  in  which  the  local  taxing  authority  was 
disallowed  as  not  being  directed  to  a  public  purpose,  the  court, 
quoting  its  own  preceding  line  of  decision,  says  that  "an  enact- 
ment ordering  the  imposition  of  a  local  burden  would  not  de- 
pend for  its  validity  on  the  fact  that  it  had  been  passed  on  the 
petition  of  a  majority,  or  of  less  than  a  majority,  of  the  citizens 
to  be  aflTected  by  it,  or  upon  a  petition  from  any  of  them."* 

But  while  the  legislature  may  delegate  local  taxing  powers 
to  such  a  body  as  a  town  board  or  city  council,  it  can  not  dele- 
gate them  to  a  ministerial  officer,  like  the  assessor  or  collector 
(nor  it  seems  to  a  mayor),  nor  vest  him  even  with  the  power 
to  diminish  a  tax-rate  below  that  named  in  the  statute,  upon 
his  own  judgment  of  the  city's  needs.* 

Sec.  37.  The  Power  to  Assess.  The  function  of  assessing 
for  taxation,  either  State  or  municipal,  belongs  to  that  class 

*  Allison  V.  Louisville,  H.  C.  &  W.  patrick  v.  Board  of  Trustees,  10  Ky. 
R.  R.  Co.,  10  Bush,  1.  Law  Rep.  (1888)  as  to  a  school  tax. 

*  Cypress  Pond  Draining  Co.  v.  « City  of  Louisville  v.  Murphy,  86 
Hooper,  2  Mete.  354.  The  principle  Ky.  63:  "But  if  such  power  had 
that  the  legislature  can  impose  a  been  granted  to  these  officers,  it  would 
local  tax  for  a  local  purpose  without  be  null  and  void." 

any  local  assent,  is  reaffirmed  in  Fitz-  • 
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of  officers  whom  the  Constitution  calls  "ministerial/'  and  to 
whom  its  fifth  article  "concerning  executive  and  ministerial 
officers  for  counties  and  districts"  is  devoted.  The  eleventh 
section  provides  for  the  election  of  a  county  assessor,  with 
power  to  appoint  assistants,  and  every  city  charter  makes  pro- 
vision for  a  city  assessor,  so  that  the  same  land  is  oilen  assessed 
at  different  values  for  State  and  for  local  purposes.  The  assess- 
ment of  property  which  has  not  listed  by  the  owners  within 
the  proper  time  has  in  some  cases  been  left  to  the  Sheriff,  in 
other  cases  to  the  County  Court.  The  latter,  acting  judicially, 
compels  the  owner  to  make  his  list,  and  acts  ministerially  in 
making  the  valuation.  It  has  been  said  that  assessment  is 
not  a  judicial  act,  but  that  the  County  Court  can  perform  such 
an  act,  because  its  functions  under  a  former  Constitution  are 
manifold,  and  the  present  Constitution  shows  no  intent  to 
abridge  them.*  In  a  late  railroad  case,  the  validity  of  the  law 
conferring  such  power  on  the  County  Judge  was  said  to  be 
beyond  question.* 

On  the  hearing  of  several  heavy  tax  suits  against  railroad 
companies,  which  in  1883  Came  before  the  Court  of  Appeals, 
the  remark  was  made  in  the  opinion  that  the  "act  of  valuation 
is  in  its  character  judicial'' — but  it  seems  nevertheless  not  to 
be  a  task  for  a  purely  judicial  court.  For  even  in  this  case  it 
is  left  in  doubt,  whether  the  law  can  grant  an  appeal  from  the 
County  to  the  Circuit  Court  on  the  nfieasure  of  value,  the 
court  saying :  "  The  Chancellor  and  Common  Law  Judge  should 
hesitate  before  converting  themselves  into  tax  gatherers  or 
assessors.'*'  But  in  an  older  case  a  motion  to  "credit"  appel- 
lant's assessment,  both  by  striking  out  improper  items  and  by 
reducing  values,  was  made  in  the  County  Court,  and  on  a 
direct  appeal  the  Court  of  Appeals  gave  its  views  not  only  on 
the  law  questions,  but  on  the  valuation  too :  a  position  hardly 

"Pennington  v.  Woolfolk,  79  Ky.  'Cincinnati,  N.  O.  &  T.  P.  R.  R. 

13;    Baldwin  v.  Shine,  84  Ky.  502.  Co.  v.  Commonwealth,  and  two  other 

See  Const.,  Art.  IV,  Sec.  33  (former  cases,  81  Ky.  492,  497,  605.     Value 

jurisdiction  to  remain  until  changed).  considered    on    appeal    in    City   of 

*L.  A  N.  R.  R.  Co.  V.  Common-  Louisville  v.  Commonwealth,  1  Du- 

wealth,  85  Ky.  198,  211.  vail,  295. 
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compatible  with  those  which  rest  the  power  of  the  County 
Court  on  its  ministerial  character ;  for,  if  the  act  is  ministerial, 
there  can  be  no  appeal. 

The  "supervisors''  or  other  boards  of  review,  for  State  or 
municipal  taxes,  are  not  courts,  but  administrative  bodies/ 

The  naming  of  county  assessors  in  the  Constitution  is  not 
accompanied  by  any  definition  of  their  duties.  There  is  noth- 
ing to  indicate  that  their  action  is  to  be  final,  or  that  it  is  to 
cover  the  whole  ground.  Hence,  the  legislature  has  power 
to  establish  a  State  Board  of  Equalization,  and  such  board 
may,  upon  hearing  su«;gestions  and  obtaining  information,  in- 
crease the  aggregate  valuation  of  some  counties  and  lessen  it 
for  others,  with  a  view  of  equalizing  the  burdens  of  the  sev- 
eral parts  of  the  State;*  and  it  may  intrust  to  a  board  of 
Railroad  Commissioners  appointed  for  the  whole  State  the 
task  of  assessing  the  property  of  railroads  without  appeal.* 

Though  the  assessment  of  the  property  of  railroad  compa- 
nies (road  and  rolling  stock)  at  $20,000  per  mile  by  an  act  of 
the  legislature  using  the  very  words  ^^^hereby  assessed'*  had  been 
sustained,^  at  least,  in  a  case  in  which  the  objecting  company 
did  not  show  that  the  valuation  was  excessive,  the  Court  of  Ap- 
peals in  an  unpublished  opinion  (rendered  in  1888  and  held  up 
on  re-hearing  till  1889),  but  pul)lished  p/ematurely  in  the. 
Southwestern  Reporter,  decided  that  the  .legislature  could  not 
assess,  and  therefore  could  not  adopt  and  confirm  a  "  void ''  as- 
sessment for  back  vears  as  a  basis  of  taxation  in  a  curative  act.^  - 

The  law  has  generally  granted  to  some  officer  or  board 
the  power  to  revise,  with  or  without  complaint,  either  State 
or  city  assessments;  and  though  the  Court  of  Appeals  said,  in 
1883,*  that  for  five  years  (1873  to  1878)  no  such  revisory 
power  existed  by  law  as  to  State  revenue,  there  certainly  was 

♦Rennick  v.  Curry,  3  Ky.  L.  Rep.  R.  R.  Co.  v.  Com'nw'th,  1  Bush,  253.) 

p.  156.  *  Slaughter  v.  City  of  Louisville. 

*  Spalding  v.  Hill,  86  Ky.  666.  First  opinion,  issued  June,  1888,  was 

•Cincinnati,  N.  O.  &  T.  P.  R.  R.  suppressed,  and  upon  the  overruling 

Co.  V.  Commonwealth,  81  Ky.  492.  of  the  petition  for  re-hearing  only  a 

'Evansville  &  H.  R.  R.  Co.  v.  The  mandate  was  issued. 

Commonwealth,  9  Bush,  438.     (See  •  Cincinnati,  N.  O.  &  T.  P.  R.  R  Co. 

also  comments  on  the  act  in  L.  &  N.  v.  Commonwealth,  81  Ky.  492. 
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a  Board  of  Supervisors,  three  for  each  county,  then  provided 
by  the  General  Statutes,  and  moreover  the  County  Judges 
exerted  their  old  prerogative  of  allowing  "credits^'  on  mo- 
tion till  deprived  of  it  by  the  new  revenue  law  of  1886, 
which  confers  the  power  of  revision  on  a  board  of  five  super- 
visors for  each  county,  and  to  it  alone.  The  court  says  here, 
also,  that  the  tax-payer  has  no  constitutional  right  to  a  hear- 
ing, and  that  the  loss  of  the  privilege  during  the  five  years 
was  borne  without  complaint.  No  notice  is  taken  here  of  a 
case  decided  as  late  as  June,  1882,  when  the  same  court, 
speaking  of  the  provision  in  a  city  charter  for  a  board  of 
review,  says :  "  Its  provisions  are  necessary  to  protect  the  citi- 
zens against  unjust  mistakes  and  fraudulent  assessments."**^ 
And  in  1888  the  doctrine  of  Hagar  v.  Reclamation  Disti^ict  (111 
U.  S.),  that  there  ought  to  be  a  hearing  on  the  matter  of  appor- 
tionment, but  that  the  power  of  the  court  to  correct  the  min- 
isterially made  apportionment,  which  can  only  be  enforced  by 
suit,  fills  the  requirement,  was  recognized  and  approved."  But 
where  a  revisory  board  undertakes  to  raise  assessments  on  indi- 
vidual parties  above  the  assessor\s  valuation,  it  is  conceded 
that  the  parties  should  have  an  opportunity  to  be  heard.^^ 

The  State  Board  of  Equalization  gives  no  notice  of  its 
sessions;  the  law  of  its  creation,  however,  fixes  the  time  and 
place  of  meeting,  which  is  equivalent  to  notice."  The  method 
under  which  it  works,  of  raising  or  lowering  all  the  lands,  all 
the  town  lots,  all  the  personal  property  in  any  one  county,  by  a 
uniform  factor,  was  also  sustained  in  the  same  case. 

Sec.  37a.  Minor  Points  on  Taxes.  The  power  of  the 
legislature  to  authorize  the  enforcement  of  taxes  by  ordinary 
suit,  concurrently  with  other  remedies,  has  been  questioned, 
but  without  any  good  reason ;  and  it  has  always  been  sustained.* 
Nor  is  there  any  doubt  as  to  the  power  to  order  an  assessment  in 
rem,  so  that  the  naming  of  the  true  owner  becomes  immaterial.^ 

"Ormsby  v.  City  of  Louisville,  79  Ky.  197;  Greer  v.  City  of  Covington, 

Ky.  197.  83  Ky.  410. 

»  Nevin  v.  Roach,  86  Ky.  492.  ^  Husbands  v.  City  of  Paducah,  5 

w Spalding  v.  Hill,  86  Ky.  666.  Ky.  Law  Rep.  193. 
^  Ormsby  v.  City  of  Louisville,  79 
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The  legislature  has  the  power  to  tax  all  personal  property 
within  the  State  (unless  it  be  merely  in  transit),  though  it  be- 
long to  non-resident  owners.^ 

Railroad  and  turnpike  companies  have  questioned  the 
legislative  power  to  "  break  them  up  into  parts,"  and  to  sub- 
}eoX  the  parts  lying  in  any  one  county  or  city  to  taxation  by 
itself.  One  opinion  of  the  Court  of  Appeals  reproves  such  a 
mode  of  taxation  strongly,  but  it  can  hardly  be  said  to  impugn 
its  constitutionality.^  In  a  later  case  such  legislation  has  been 
sustained,  and  any  intimation  against  the  existence  of  such  a 
power  put  at  rest.* 

By  setting  up  one  system  of  taxation  and  collecting  revenue 
under  it,  the  law-maker  makes  no  contract  with  the  tax-payer 
which  would  guarantee  him  against  a  second  or  higher  tax. 
Thus,  under  its  charter  of  1851,  the  city  of  Louisville  could 
assess  the  abutters  only  for  the  first  construction  of  streets, 
having  to  reconstruct  them  thereafter  out  of  a  general  fund  ; 
but  a  clause  in  the  charter  of  1870  requiring  a  second  con- 
struction of  carriage  ways  at  the  expense  of  lot  owners,  who 
had  already  paid  for  first  construction,  was  sustained.^ 

'Commonwealth  v.  Gaines  &  Co.,  Commonwealth,  82  Ky.  386. 

80  Ky.  489.  «  Bradley  v.  MoAtoe,  7  Bush,  78. 

*  L.  &.  N.  R.  R.  Co.  V.  Warren  But  the  law  was  deemed  oppressive, 
County,  6  Bush,  243;  Ernst  v.  Apple-  and  the  city  was  soon  afterward  au- 
gate,  3  Bush,  648.  thorizod  to  refund  the  money  paid 

*  Frankfort,   L.  &  V.  T.  P.  Co.  v.  for  reconstruction  to  the  ahuttcrs. 
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Section  88.  The  State  Revenue  System.  Like  other 
American  commonwealths  Kentucky  raises  her  State  revenue, 
and  the  cities  and  towns  their  local  revenue,  mainly  by  taxes 
on  lands  and  other  property  apportioned  according  to  value. 
The  State  revenue  is  at  present  regulated  by  the  so-called 
"Hewitt"  law  of  May  17, 1886,  which  takes  the  place  of  Chapter 
92  in  the  new  edition  of  the  General  Statutes.  The  rate,  ex- 
pressed in  the  customary  Kentucky  phrase,  is  47J  cents  on 
each  one  hundred  dollars  of  value.^  All  personal  property 
with  trifling  exceptions  is  included,  and  all  choses  in  action ; 
yet  no  deduction  is  allowed  for  the  debts  which  the  assessed 
party  owes.* 

This  law  has  proved  itself  a  great  improvement  on  former 
laws  in  bringing  out  a  full  assessment;  but  has  two  great  de- 
fects :  firsty  there  is  no  assessment  map  of  the  State,  and  the^ 
law  still  relies  on  the  clumsy  expedient  of  making  each  resi- 
dent whom  the  assessor  calls  on  give  in  his  "  list ;  "*  secondly ^ 


^  For  State  revenue  proper  20  cents, 
schools  22  cents, sinking  fund  5  cents 
(which  goes  mostly  to  schools,  as  the 
school  fund  is  the  largest  holder  of 
State  bonds),  and  Agricultural  and 
Mechanical  College  \  cent;  the  last- 
named  rate  was  imposed  by  a  former 
act  which  is  exempted  from  repeal. 

*The  deduction  allowed  in  "line 
99 "  of  the  schedule  form,   «'  Other 


property,"  is  wholly  illusory,  as  all 
kinds  of  property  are  alre»«dy  enu- 
merated. D(^bts  owing  to  residents 
of  Kentucky  by  persons  abroad  were 
even  before  this  act  held  taxable 
(Thomas  v.  Mason  Co.  Court,  4  Bush, 
136),  although  the  b<irrower  mi^ht, 
under  the  laws  of  his  own  State,  be 
taxed  for  the  borrowed  capital  in- 
vested in  his  business. 
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outside  of  cities  and  towns,  improvements  are  not  assessed 
separately,  but  are  merely  to  be  *'  considered  "  by  the  assessor 
in  fixing  the  value  of  farms  per  acre.  But  many  so-called 
farms  are  really  country  seats,  where  the  dwelling  house  far 
exceeds  the  ground  in  value.  The  assessor's  compensation 
comes  in  the  way  of  a  small  percentage,  on  a  sliding  scale, 
upon  the  whole  assessment  of  the  county;'  it  is  therefore  im- 
portant to  establish  the  principle  that  his  duty  is  not  a  judicial 
act,  as  no  one  can  be  a  judge  in  a  matter  in  which  he  is  inter- 
ested. 

The  fifteenth  of  September  in  each  year  is  the  day  "  as  of 
which  "  the  asst^ssment  is  made ;  that  is,  whoever  then  owns 
the  property  is  assessed  with  it,  and  the  "  true  cash  value'' 
which  the  property  bears  on  that  day  governs.  As  between 
the  holder  of  the  legal  title,  the  holder  of  the  equitable  title, 
and  the  '' claimant  or  bailee  in  possession"  (i.  6.,  husband  as  to 
wife's  land,  guardian,  executor,  administrator  with  will  an- 
nexed, curator  or  trustee  having  control,  life-tenant  or  agent 
with  power  to  sell  or  rent),  the  burden  is  to  rest  on  the 
holder  of  the  equitable  title,  though  the  assessment  is  good  if 
made  against  any  one  of  the  three.  But  a  tenant  for  life  must 
keep  down  the  taxes  durin<j  his  term,  even  if  the  life  estate  be 
"  determinable."*  He  must  pay  on  the  whole  value  of  the  land, 
not  on  the  capitalized  value  of  his  own  estate.*  But  a  tenant 
for  years,  however  long  the  lease,  can  not  be  assessed  on  the 
fee-simple;  if  the  lease  be  valuable,  it  must  be  assessed  as  per- 
sonal estate.^ 

A  board  of  five  supervisors,  being  housekeepers  from  differ- 
ent parts  of  the  county,  appointed  in  every  year  by  the  County 
Judge,  must  meet  in  every  year  to  hear  complaints  from  the 
assessment,  as  well  as  to  equalize  assessments  generally,  and 

*The  city  of  Louisville,  since  the  of  B.  and  F.  ed.  Gen.  Stat.), 

charter  amendment  act  of  April  8,  *  Johnson  v.  Smith,  5  Bush,  102, 

1882,    makes   its  assessment    on  the  approved  in  Fox  v.  Long,  8  Bush, 

basis    of   official    ssessmcnt  a  maps.  551.                     . 

As  to  State  revenue,  'if  the  owner  *  Arnold  v.  Smith,  3  Bush,  163. 

fails  to    list  the  same,  the    assessor  •Fox  v.  Long,  8  Bush,  653;  Wil- 

shall  nevertheless  list  all  lands  in  his  gus  v.  Conimon wealth,  9  Bush,  557. 
county."    Art.  I,  Sec.  10  (see  p.  1037 
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to  supply  omissions.  They  are  to  meet  at  the  county  seat  on 
the  first  Monday  in  January :  this  notice  of  time  and  place  in 
the  law  itself  being  deemed  to  dispense  with  a  published  or 
personal  notice,  and  to  enable  them  not  only  to  reduce  but 
also  to  increase  assessments.  Only,  after  they  have  corrected 
the  list,  the  assessor's  compensation  is  calculated  upon  it. 
Where  property  is  omitted  by  the  assessor,  the  sheriff  may 
afterward  place  it  on  the  assessment  books  and  value  it,  though 
he  receives  a  heavy  compensation  (twenty-five  per  cent)  when 
such  a  tax  on  omitted  property  is  collected.^ 

The  collection  of  the  State  tax  is  intrusted  to  the  sheriff,  or, 
should  he  fail  to  qualify  by  proper  bond,  to  a  yearly  tax  col- 
lector, appointed  by  the  County  Court.  After  giving  a  cer- 
tain time  for  tax-payers  to  call  upon  the  sheriff  at  his  office, 
he  shall  distrain,  and  if  there  be  no  personal  property  on 
which  to  distrain,  he  shall  (after  the  1st  of  June  in  each  year) 
"sell  for  cash  any  real  estate  belonging  to  or  listed  by  such 
delinquent  tax-payer,  or  so  niucli  thereof,"  etc.^  The  question 
arises  here,  whether  laud  owned  by  A,  but  held  in  adverse 
possession  and  listed  by  B,  can  be  sold  for  the  latter's  taxes, 
80  as  to  bar  the  former's  title.  Considering  the  tendency  of 
Kentucky  courts,  we  should  answer.  No,  The  sale  is  to  be 
made  (except  as  to  certain  particulars)  as  under  execution, 
and  for  failure  of  bidders  the  sheriff  is  to  bid  in  for  the  State, 
at  the  tax  and  commission  upon  it.  The  time  of  redemption 
is  two  years,  with  15  per  cent  fixed,  and  30  per  cent  per  annum, 
and  county  clerk's  fees.  Where  the  State  bids  in  the  land,  the 
county  attorney  is  to  sue  for  possession,  unless  the  land  be 
redeemed  within  thirty  days;  any  other  purchaser  can  notify 
the  owner,  within  fifty  days,  to  redeem  in  six  months,  and  in 
default  of  such  redeniption  sue  for  possession. 

To  encourage  bidders  the  law  establishes  a  conclusive  pre- 
sumption in  favor  of  the  purcliaser  as  against  the  former 
owner  '*  that  all  the  steps  necessary  to  pass  a  good  title  have 
been  duly  and  regularly  taken,"  but  the  former  owner  may 
show  in  defense:    1.  That  the  land  was  never  assessed  (not 

Tfi'.  and  P.  Gen.  Stat.,  1060.    (Sec.  «  See  B.  &  F.  ed.  Gen.  Stat.,  1070- 

26:)  1081. 
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that  it  was  defectively  assessed).     2.  That  the  property  was  not 
subject  to  taxation.     3.  That  the  tax  was  paid  before  sale. 

Considering  the  views  expressed  by  the  Court  of  Appeals 
in  cases  arising  under  the  Auditor^s  Agents'  Act^  and  quoted 
above  in  the  section  on  *'  Due  Course  of  Law,"  it  is  not  likely 
that  the  attempt  to  cut  off  all  other  defenses  of  the  *' former 
owner,"  even  if  the  person  listed  for  taxes  should  himself  be 
such  former  owner,  will  be  sustained.* 

Shares  of  stock  in  State  and  National  Banks,  and  in  some 
other  financial  corporations,  are  taxed  seventy-five  cents  on 
each  $100;  and  moreover,  the  surplus  over  capital  stock, 
under  whatever  name,  in  excess  of  10  per  cent  of  the  capital, 
is  taxed  at  the  same  rate  as  real  estate;  and  though  all  this 
goes  into  the  State  treasury,  it  acquits  these  banks  and  corpo- 
rations of  "  all  tax,  State,  county,  and  municipal,"  except  the 
local  tax  on  the  bank  building.  The  State  taxes  of  these 
institutions  are  paid  by  their  cashiers  into  the  State  treasury, 
without  the  intervention  of  the  sheriff.  All  the  banks  of  the 
State,  in  accordance  with  one  of  its  provisions,  accepted  the 
rule  of  taxation  prescribed  in  it  in  place  of  that  contained  in 
their  charters;  and  the  legislature  reserved,  by  reference  to 
Chapter  LXVIII,  Section  8,  of  the  General  Statutes  (a  re- 
enactment  of  the  act  of  February  14,  1856,  referred  to  in 
Section  8,  supra),  the  express  right  to  repeal  or  to  modify 
the  act. 

Railroads  are,  as  theretofore,  to  be  assessed  by  the  State 
Railroad  Commission  on  the  following  plan :  Their  whole 
length  of  mileage  is  returned  by  them,  and  how  much  thereof 
lies  within  any  county,  city,  town,  or  taxing  district ;  the 
whole  value  of  track,  rolling  stock,  and  other  property,  is 
then  stated  by  the  officers  of  the  road,  and,  with  these  state- 
ments before  it,  assessed  by  the  Commission;  then,  if  the  road 
is  partially  out  of  the  State,  the  value  of  the  part  within  it,  as 
to  track  and  rolling  stock,  is  computed  in  proportion  to  mile- 
age; and  the  value  liable  for  tax  in  any  county,  city,  etc.,  in 

•See  sujyr a f  Sec.  lOj  n.  The  same  "Attachraents,"i.c.  garnishment  suits 
defenses,  and  none  other,  are  by  Art.  for  taxes  ;  but  few  if  any  such  suits 
X  of  the  Revenue  Law  allowed  in      have  been  or  are  likely  to  be  brought. 
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like  manner  according  to  the  mileage  within  it;  the  depots^ 
offices^  other  buildings,  and  personalty  are  charged  with  the 
local  tax  of  the  place  of  their  »Uu8.  The  Commission  fur- 
nishes the  valuations  to  the  local  authorities,  and  the  taxes  of 
all  kinds  are  then  due  on  the  tenth  of  October  of  each  year. 

There  are  also  provisions  as  to  the  mode  of  taxing  turn- 
pikes and  other  corporations;  also  for  license  taxes,  upon  the 
sale  of  liquors,  on  peddlers,  insurance  companies,  recording  of 
deeds,  law  process,  etc. 

The  validity  of  tax  sales  under  this  act  has  not  yet  come 
before  the  highest  court  of  the  State.  A  batch  of  injunction 
suits  went  there,  brought  by  merchants  who  were  unwilling 
to  bear  an  assessment  of  their  personalty  and  choses  in  action 
without  deducting  their  indebtedness.  But  the  court  did  not 
pass  on  the  question,  and  affirmed  the  decree,  dismissing  the 
injunction  suits  on  the  ground  that  the  plaintiffs  could  not 
take  advantage  of  any  irregularity  in  the  assessor's  functions, 
it  being  their  duty  to  give  in  their  lists  and  valuations  upon 
the  official  blanks  first,  and  on  the  further  ground  that  the 
question  of  deduction  is  one  which  ought  to  be  raised  before 
the  supervisors.*** 

The  courts  have  no  power  to  entertain  a  suit  for  taxes, 
either  at  law  or  in  equity,  on  behalf  of  the  Commonwealth  (and 
it  seems  that  the  reasoning  of  the  last  decision  would  extend 
to  city  taxes),  except  when  they  are  clothed  with  the  power 
by  the  expressed  will  of  the  legislature.  The  present  revenue 
law  allows  suits  (other  than  garnishments  regulated  by  Article 
IX)  to  be  brought  against  railroad  companies  only;  Article 
XI  of  the  revenue  law,  as  indicated  by  its  sub-title,  refers  to 
suits  against  tax  collectors  and  their  sureties.  The  mere  fail- 
ure or  inadequacy  of  the  remedy,  such  as  the  absence  of  goods 
on  which  to  distrain,  does  not  justify  the  courts  in  taking 
jurisdiction."     Even  against  a  water  company,  whose  goods 

w  Belknap  V.  Clark,  10  Ky.  Law  "Baldwin  v.  Hewitt,  Auditor,  11 

Reportor,  p.  874.    The  decision  on  Ky.  Law  Rep.   199.    The  question, 

the  last  point  in  effect  overrules  a  bays  Judge  Holt,  is   not  free  from 

ruling  in  L.  &  N.  B.  R.  Go.  v.  War-  difSculty,  and  has  been  held  other- 

ren  County  Court,  6  Bush,  243.  wise  in  Illinois  and  elsewhere. 
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must  not  be  distrained  by  reason  of  the  irreparable  harm 
^vhich  a  sus])ension  of  its  work  would  inflict  on  the  public,  a 
suit  for  State  taxes  can  not  be  brought.*' 

Note. — The  Kentuck}'  law  as  to  construing  tax  exemptions  does  not 
materially  differ  from  the  doctrine  elsewhere.  The  exemption  given  to  a 
corporation  is  not  transferable;  it  docs  not  pass  with  the  property.  (Com- 
monwealth V.  Masonic  Temple  Co.,  87  Ky.  349;  Kentucky  Central  Railroad 
Co.  V.  Commonwealth,  Ibid.  601.)  A  commutation  paid  to  the  State  is  pre- 
sumed not  to  free  from  municipal  taxes  (Kentucky  Central  Ruilroad  Co.  v. 
Bourbon  C"Urity,  6  Ky.  Law  Rep.  495);  but  where  the  charter  sa3*s  (as  in 
the  case  of  the  banks)  that  the  commutation  paid  to  the  State  shall  be  in  full 
of  "all  tax  and  bonus,"  it  frees  from  local  taxes,  even  on  real  estate.  (Farm- 
ers Bank  v.  Greenup  County,  6  Bush,  127;  also  Bank  cases,  87  Ky.  370.) 

Sec  39.  Old  Revenue  Laws.  Former  revenue  laws  are 
still  of  interest  as  bearing  on  the  validity  of  old  tax  titles. 

There  are,  beginning  with  1794,  tiiree  periods  in  the  his- 
tory of  these  laws:  Firat,  from  1794  to  1822,  when  lands  were 
liable  to  be  sold  for  the  delinquent  taxes  due  upon  them  ; 
secoiidy  from  1822  to  1872,  when  they  were  not  sold,  but  only 
'*  stricken  off"  or  forfeited  to  the  Commonwealth  ;  third,  from 
1872  to  the  present  time,  when  laws  for  selling  lands  for  taxes 
were  in  force  similar  in  their  outlines  to  the  [»resent  revenue 
law. 

Lands  were  by  the  oldest  revenue  law,  that  of  1792,  made 
liiible  to  tax  whether  held  by  patent,  by  survey,  or  by  entry,* 
whicli  comprised  all  the  lands  held  by  private  ownership. 

Those  parts  of  the  old  revenue  laws  which  refer  to  the 
lands  of  non-residents  are  placed  by  themselves  in  Morehead 
and  Brown's  Statutes,  including  those  then  repealed,  as  a  part 
of  the  land  law.^  Among  them  the  provisions  of  the  revenue 
law  of  1799  are  the  most  important. 

Ever  since  1795  non-rej^ident  land  owners  had  to  enter 
their  lands  for  assessment  with  the  Auditor  of  State,  and  were 
to  pay  the  taxes  direct  to  the  Treasurer  of  the  State.    The  entry 

"Clark,  etc.v.  Louisville  Water  »M.  and  B.Stat.  1082-1094.     For 

Co.,  H  Ky.  Law  Kep.  act  of  180G,  giving  redemption,  see 

*  See  iw/r/J,  under*' Virginia  claims"  Ibid.  p.  13G9. 
for  the  meaning  of  these  terms. 
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once  made  in  the  name  of  one  non-resident  remained  good  for 
the  purpose  of  validating  all  tax  proceedings  under  it,  though 
the  title  by  death  or  by  conveyances  devolved  on  other  non- 
residents;* but  if  the  owner  became  a  resident,  or  a  resident 
the  owner,  the  entry  had  to  be  changed,  otherwise  proceedings 
on  the  old  basis  would  no  longer  have  any  force.  Upon  de- 
fault in  payment,  the  Auditor  would  report  to  the  Register  a 
description  of  the  land  and  the  amount  in  arrears  (this  under 
the  act  of  1799,  before  which  time  the  sheriflF  sold  non-resi- 
dents' lands,  as  well  as  those  of  residents),  and  the  Register 
would  then  sell  (at  a  time  of  the  year  fixed  by  statute)  the 
lands,  or  "  sufficient  thereof,"  etc.,  at  auction,  after  advertising 
for  three  months  by  bills  posted  at  the  state-house  door,  and 
in  the  "  gazette  of  the  public  printer."  He  then  made  his 
deed  under  his  seal  of  office. 

There  was  no  redemption  until  given  by  the  act  of  Novem- 
ber 28,  1806  (two  years);  and  before  1799  no  exemption  of 
infants,  etc.;*  but  the  act  of  that  year  (Section  23)  gave  to  in- 
fants, married  women,  and  those  of  unsound  mind,  two  years 
after  removal  of  disability  before  a  sale  for  taxes  could  be 
had.  This  exemption  held  good  only  for  the  undivided  shares 
of  those  under  disability,  even  where  the  entire  land  was 
sold.*  The  Register's  (or  Sheriffs)  deed  did  not  carry  the  title 
unless  it  bore  a  seal ;  *  but  it  need  not  recite  that  the  sale  was 
advertised.^  The  officer  who  made  the  sale  must  make  the 
deed,  though  he  have  since  left  office;®  a  succeeding  Register 
might  affix  the  official  seal.  So,  if  the  owner  died  after  the 
sale,  the  sheriff  or  other  officer  might  yet  make  the  tax  deed, 
disregarding  such  death.' 

Tiie  Register's  or  Sheriff's  deed  raised  the  presumption 
that  he  had  done  his  duty  in  all  respects  and  made  out  a  prima 
fade  case.^'     Those  claiming  against  it  might  avoid  it  by  prov- 

»  Oldham  v.  Jones,  6  B.M.  458,463.  ^  Hickman  v.  Skinner,  8  Mon.  211. 

*  Elliott's  heirs  v.  GarrarH,  1  Mar.        A  dictum. 

412\  Hood  V.  Mathers, 2  Mar. 658.  » Graves  v.  Hayden,  2  Litt.  64. 

*  Oldham  v.  Jones,  6  B.  M.  458, 464.  »  Currie  v.  Fowler,  3  Mar.  604. 
«Dotyv.Bea8ley,2Bihb,14;Short-  "  Bodley  v.    Hord,   2   Mar.  244; 

ridge  v.  Catlett,  1  Mar.  687.  Graves  v.  Hayden,  2  Litt.  65. 
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ing  that  the  tax  had  been  paid  before  sale,"  or  that  the  sale 
was  not  advertised  for  the  full  three  months,"  or  that  in  the 
Auditor's  report  to  the  Register  the  land  was  misdescribed, 
that  report  being  the.  basis  of  the  power  of  sale."  The  land 
was  identified  in  the  listing  by  reference  to  the  name  of  the 
patentee  or  holder  of  survey ;  under  the  act  of  1799  also  by 
reference  to  the  nearest  water-course;  a  variance  in  the  latter 
was  therefore  fatal.  But  a  mistake  in  the  number  of  acres,  f.  i. 
the  Auditor  reporting  as  2,176  acres  a  tract  returned  to  him 
as  holding  2,200  acres,  did  not  vitiate  the  sale,  if  the  tract 
was  otherwise  fully  identified.**  But  where  lands  were  sold 
for  direct  taxes  of  the  United  States,  the  presumption  in  favor 
of  the  Marshal's  deed  was  not  allowed,  because  the  United 
States  courts  themselves  followed  the  opposite  rule,  requiring 
from  the  purchaser  proof  of  all  prerequisites  of  the  sale." 

The  laws  for  the  sale  of  the  lands  of  residents  diflTered 
from  those  concerning  lands  of  non-residents  but  little ;  the 
property  was  listed  with  the  tax  commissioner  of  the  district 
in  which  the  owner  resided,  and  the  listing  had  to  be  changed 
on  each  devolution  of  title ;  the  sale  was  made  by  the  sheriff 
of  the  county,  after  advertising  for  one  month  at  the  court- 
house door  and  for  three  months  in  the  Gazette.  The  sheriff, 
after  the  sale,  gave  the  purchaser  a  "  certificate  "  of  the  land 
bought,  and  the  county  surveyor  was  then  to  lay  it  off  on  the 
ground.  Moreover,  when  the  delinquent  lands  of  a  resident 
lay  in  a  county  other  than  that  of  his  residence,  the  sheriff 
could  not  sell,  but  had  to  report  to  the  Register,  who  then  pro- 
ceeded as  with  non-residents'  lands.  The  sale  of  a  resident's 
land  for  tax  carried  by  the  express  words  of  the  law  no  title 
other  than  that  of  the  "  claimant,"  that  is,  of  the  party  in 
whose  name  it  was  assessed. 

On  the  16th  of  November  and  the  7th  of  December,  1822, 
two  acts  were  passed  "  forbidding  the  sale  of  delinquent  land 
to  a  private  bidder,  the  former  as  against  residents,  the  latter 

"  Bleight's  heirs  v.  Banks,  6  Mon.  "Allen  v.  Robinson,  3  Bibb,  826. 

206.  **  Terry  v.  Bleight,  3  Mon.  271. 

"Allen  V.  Robinson,  3  Bibb,  328.  "M.  and  B.  Statutes,  pp.  1877  and 

»  Bloight'sh'rs  v.Banks,6Mon.207.  1094. 
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as  against  non-residents.  Henceforth^  and  until  1872,  all  de- 
linquent lands  were  "  struck  oflF"  or  forfeited  to  the  Common- 
wealth. The  legislature  did  not  give  to  any  officer  the  power 
to  sell  the  lauds^  which,  by  this  "striking  oft"  and  the  expira- 
tion of  two  years  allowed  for  redemption,  accrued  to  the 
Commonwealth;  and  when  delinquents  found  that  there 
was  no  danger  of  final  loss  they  ignored  these  forfeitures, 
and  neither  redeemed  nor  paid  new  taxes.  An  act  was 
passed  to  allow  redemptions  for  which  the  time  had  long 
expired."  It  brought  very  little  redemption  money  to 
the  treasury.  On  the  17th  of  January,  1840,  an  act  was 
passed  under  which  the  (second)  Auditor  was  to  appoint  agents 
to  sell  these  lands ;"  but  it  was  the  duty  of  the  agent,  first,  to 
hunt  up  the  former  owner  and  offer  to  sell  to  him  for  the 
amount  of  the  price  bid  by  the  State,  with  interest  and  com- 
mission ;  if  such  former  owner  could  not  be  found,  or  would 
not  buy,  then  to  offer  the  land  on  the  same  terms  to  any  one 
in  possession  under  adverse  title ;  and  if  there  was  none  such, 
or  the  one  in  possession  was  unwilling  to  buy,  the  agent  might 
then  sell  to  a  stranger.  As  such  agent  was  not  a  "  public 
officer,"  nothing  was  presumed  in  favor  of  his  acts,  and 
through  the  difficulty  of  proving  the  prerequisites,  his  deed  to 
a  stranger,  or  even  to  the  holder  under  adverse  title,  became 
almost  worthless." 

The  third  period  opens  with  an  act  of  March  28, 1872,  amend- 
ing the  Revenue  Chapter  of  the  Revised  Statutes,which  contains 
this  clause  (in  substance) :  "  If  there  be  no  personal  property 
which  the  sheriff*  can  distrain  for  taxes  due  (he)  may  levy 
on  any  real  estate  belonging  to  such  delinquent  .  .  .  and  sell 
so  much  thereof  for  cash  in  hand  as  will  pay  the  taxes  due 
and  his  commission,  in  the  same  manner  as  lands  are  sold 

"SeeActof  Feb.28, 1835,  Loughb.  in  which  this  system  was  in  force, 

p.  898.  However,  the  Auditor's  Agent  Act  of 

w  Ibid,  p.  229,  Sees,  6,  6,  7.  A  simi-  Feb.  7,  1845  (Sess.  Acts,  p.  31),  gives 

lar  law  was  passed  March  10, 1848.  a  substantial  power  of  sale,  and  un- 

» Bishop  V.  Lovan,  4  B.  M.     It  is  der  Act  of  Feb.  27,  1849  (Sess.  Acts, 

a  wonder  how  any  taxes  at  all  were  p.  36),  these  sales  are  to  be  advertised 

collected  from  owners  having  no  dis-  and  made  at  auction, 
trainable  goods  during  the  fifty  years 
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under  execution,  except  the  land  need  not  be  valued.""  Two 
years,  with  a  saving  to  infants  and  married  women,  but  only 
five  years  in  all  to  persons  of  unsound  mind,  is  given  in  which 
the  land  might  be  redeemed  witli  rather  moderate  interest 
and  damages.  The  sheriff  is  to  make  out  a  certificate  to  the 
purchaser  and  a  report  to  the  clerk. 

But  the  distinction  made  by  the  Revised  Statutes,  according 
to  which  the  Auditor,  not  the  sherifi^,  is  to  handle  the  estate  of 
non-residents,  is  left  untouched.  In  1873  the  General  Statutes 
were  paased,  and  the  act  of  1872  is  embodied  in  them,  with  the 
further  modifications:  ^rs^,  after  the  words  **  real  estate  be- 
longing to''  the  words  **  or  listed  by"  (the  delinquent,  etc.) 
are  added,  making  the  levy  a  proceeding  in  rem ;  second^  the 
lands  of  non-residents  are  to  be  dealt  with  like  those  of  resi- 
dents," the  special  provisions  about  the  former  being  left  out. 

The  directions  of  the  laws  of  1872  and  1873  look  plain 
enough,  but  it  is  doubtful  whether  in  any  case  they  were  pur- 
sued with  suffici.ent  exactness  to  give  the  purchaser  a  good 
title.  Meanwhile  the  Court  of  Appeals  receded'*  from  its 
former  position,  that  a  tax  deed  made  by  a  sworn  officer  fur- 
nishes prima  facie  proof  of  every  thing  which  that  officer 
ought  to  have  done,  and  bidding  at  tax  sales  came  to  an  end ; 
the  Commonwealth  had  to  bid  in  every  thing  that  was  offiired, 
and  was  no  better  oflF  than  before  the  act  of  1872. 

This  called  forth  the  two  Auditor's  Agents'  acts  of  1880 
and  1882  respectively,  under  which  these  agents  were  author- 
ized to  advertise  and  sell  at  auction  for  cash,  without  redemp- 
tion, the  lands  which  the  State  had  bought  at  the  sherifFs 
sales,  and  directing  the  Auditor  to  give  a  deed  to  the  pur- 
chaser, who  was  then  to  have  a  good  title  notwithstanding 
any  defects  in  the  proceedings  leading  to  the  first  purchase 
by  the  State.  These  laws  were,  as  we  have  shown  before,  de- 
clared void."  It  would  have  been  easy  to  provide  a  valid 
sale  for  the  old  tax,  treating  it  throughout  as  still  unpaid;  for 

««Ses8.  Acts,  1871-72,  p.  86.  80)  of  Summer  Term,  1879. 

"Gen.  Stat,  (original  edition),  Ch.  **  However,  under  color  of  these 

92,  Art.  X,  Sec.  14.  acts,  large  sums  of  back  taxes  were 

«Helm  V.  Faine,  MS.  Op.  (1879-  collected. 


CH.  VI.]       TAX  LAW  ASIDE   OF   THE   CONSTITUTION.  117 

then  it  would  only  have  been  necessary  to  conduct  care- 
fully the  new  proceeding;  but  the  acts  proceeded  on  the  theory 
that  the  State  already  owned  the  lands  to  be  sold^  when  in 
fact,  by  reason  of  the  defective  former  proceedings,  it  did  not 
own  theni^  and  of  course  could  not  sell  what  it  did  not  own. 

Note  I. — The  writer  has  not  found,  either  in  reported  cases  or  elsewhere, 
disputes  arising  over  the  sale  of  Kentucky  lands  under  the  tax  laws  of  Vir- 
ginia before  the  separation  of  the  States. 

Note  II. — There  never  has  been  a  valid  law  in  Kentucky  by  which  (as  in 
Virginia  and  West  Virginia)  the  true  owner  could  lose  his  land  by  not  pay- 
ing the  taxes,  as  long  as  the  taxes  were  paid  to  the  State  by  anybody  else. 

Sec.  40.  Local  Taxes.  There  is  no  general  law  by 
which  either  the  counties,  cities,  or  towns  of  Kentucky  are  au- 
thorized to  levy  taxes,  except  that  the  "county  levy,^'  a  poll  tax 
on  male  adults  of  not  more  than  $3.00  a  year,  may  be  levied 
by  each  County  Court.'  This  is  a  Virginia  survival;  those 
liable  to  the  county  levy  are  still  known  as  '*  tithables."  Most 
counties  are  now  authorized  by  special  act  to  levy  an  ad  valo- 
rem tax,  which,  unless  the  contrary  appears,  must  be  assessed 
on  every  thing  that  is  subject  to  State  revenue,  and  is  collected 
by  the  sheriff  along  with  and  by  the  same  methods  as  the  lat- 
ter." In  most  cases  the  taxing  power  is  confided  to  the  full 
County  or  Levy  Court,  composed  of  the  presiding  judge  and 
all  the  justices;  but  the  justices  within  a  city  which  does  not 
help  to  pay  the  county  tax  may  be  excluded.  A  few  years 
ago  a  special  act  for  Boyd  County  authorized  its  people  to 
elect  a  special  Board  of  County  Commissioners  to  raise  taxes 
and  administer  the  local  business.  By  far  the  greatest  part  of 
such  county  taxes  result  from  railroad  subscriptions  voted  by 
the  people. 

In  Jefferson  County  the  country  justices  in  the  Levy 
Court  attend  to  roads,  bridges,  etc.,  and  the  poor  of  the 
county  outside  of  Louisville,  while  the  common  concerns  of 
"city  and  county,"  under  an  act  of  1888,  are  intrusted  to  a 
Board  of  Commissioners  made  up  of  five  delegates  of  the  City 

1  Gen.  Stat.,  Ch.  27. 

*Actof  March  17, 1876;  see  B.and  F.  ed.  Gen.  Stet.,  p.  336. 
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Council  and  two  members  chosen  by  the  country  justices  from 
their  own  number. 

The  city  and  town  charters  differ  widely  both  in  the  limit 
put  upon  municipal  taxation  and  in  the  methods  of  levying, 
assessing,  and  collecting.  A  large  part  of  the  ^income  of  cities 
and  towns  is  derived  from  license  taxes,  which  are  fixed  by 
the  local  body  within  limits  prescribed  by  the  charter.  A 
license  ordinance  disregarding  either  the  upper  or  the  lower 
limit  is  void.* 

A  short  abstract  may  here  be  given  of  the  Louisville  tax 
law  :  The  original  act  was  passed  May  12,  1884,'  and  has 
since  been  amended,  as  defects  appeared  in  its  workings. 

The  city  taxes  are  threefold :  ad  valorem,  license,  and  poll ; 
the  last  named  is  $2.00  a  year  on  every  male  adult.  The 
ad  valorem  yearly  tax  is  fixed  in  every  month  of  December  by 
the  levy  ordinance  of  the  General  Council,  at  or  below  the 
following  rates  on  each  $100  in  value:  for  "city  proper,*'  85 
cents;  sinking  fund,  40  cents;  schools,  33 J  cents  (these  two 
items  can  not  be  lowered);  reconstruction  of  carriage  ways, 
26  cents  (original' construction  and  all  sidewalk  construction 
being  done  at  the  cost  of  abutters);  street  cleaning,  repairing, 
and  footways,  30  cents ;  House  of  Refuge,  5  cents ;  cleaning 
and  repairing  sewers,  2  cents;  bonds  under  ordinance  of  1883, 
12  cents;  certain  railroad  subscriptions,  originally  30J  cents, 
of  which  15  cents  are  no  longer  needed.  Though  on  the  face 
of  the  act  this  appears  to  cover  the  whole  subject,  the  Court 
of  Appeals  has  held  that  these  provisions  do  not  repeal  those 
of  the  city  charter  of  1870,  by  which  the  council  may  submit 
a  loan  ordinance  to  the  people,  providing  for  a  bond  tax  aside 
from  the  ordinary  city  taxes.*  They  were,  however,  repealed 
expressly  in  1890.  Twenty  cents  may  be  levied  for  sewers 
under  the  last  amendment;  but  it  is  not  clear  whether  once 
only  or  in  every  year. 

It  having  been  decided  in  1882  that  a  levy  ordinance  was 

*Kniper  v.   City  of  Louisville,  7  1886,  and  April  20,  1888;  soe  Sess. 

Bush,  599.  Acts,  1885-86,  Vol.  IT.  pp.  611  and 

*  Chapter  1468  of  the  Sess.  Acts  of  915.  and  1887-88,  Vol.  Ill,  p.  894. 
1883-84,  Vol.  II,  p.  1260.  The  amend-  «Frantz  v.  Jacob,  11  Ky.  Law  Re- 
men  ts  were  passed  May  8  and  11,  porter,  55. 
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void  because  its  publication  demanded  by  the  charter  took  place 
on  Sunday/  a  section  was  added  which  fixed  the  rates  in  case  no 
valid  levy  ordinance  was  passed.  This  section,  among  other 
things,  put  the  tax  for  certain  railroad  subscriptions  at  *'  thirty 
cents  as  long  as  said  taxes  are  needed."  In  December,  1886, 
the  council  failed  to  pass  its  levy  ordinance,  and  the  question 
arose  on  the  validity  of  this  item.  The  Court  of  Appeals 
held,®  that  as  long  as  any  bonds  issued  for  those  subscriptions 
were  not  paid  off  the  tax  was  needed,  and  that  it  was  the  duty 
of  the  assessor  to  put  it  upon  the  tax  bills  for  the  year. 

The  law  next  enumerates  what  shall  be  subject  to  the  tax, 
namely,  land  and  improvements,  and  a  very  few  kinds  of  per- 
sonalty, among  them  neither  merchandise  nor  machinery.  It 
subjects  "investments"  to  only  two  of  the  rates  (that  for 
schools  and  that  for  certain  railroad  bonds),  and  closely  defines 
these  investments;  and  mercantile  or  tradesmen's  bills  and 
money  deposited  on  call  are  not  among  them.  (But  an  ordi- 
nance approved  by  the  people,  which  subjects  investments  to 
a  tax  in  aid  of  a  new  bond  issue,  has  been  sustained  as  valid.) 
It  also  defines  what  property  is  exempt,  mainly  by  reference 
to  the  State  Revenue  Law.  The  closing  section  of  the  first 
article  regulates  license  taxes;  this  section  has  since  been 
wholly  recast. 

The  second  article  treats  of  assessments.  The  valuation 
of  land  and  improvements  is  made  by  the  assessor;  that  of 
personalty  and  investments  by  the  oath  of  the  owner.  This 
article  also  provides  for  a  revisory  board,  which  is  made 
up  of  three  citizens  annually  elected  by  the  Board  of  Alder- 
men. These  meet  at  a  named  place  (the  assessor's  oflBce)  and 
a  named  time  (November  15th  to  30th  of  each  year)  to  hear 
complaints  of  over-  or  undervaluations.  As  the  assessments 
of  former  years  had  been  thrown  out  because  the  former 
appeal  board  did  not  give  the  notice  of  its  sittings  in  proper 
form,  and  the  Court  of  Appeals  had,  as  to  city  taxes,  declared  a 
hearing  before  such  a  board  necessary,®  it  was  thought  best  to 

^  Ormsby  v.  City  of  Louisville,  79      Ky.  53. 
Ky.  197-  9  Ornisby  v.  City,  79  Ky.  197 ;  City 

•City  of  Louisville  v.  Murphy,  86      v.  Cochran,  82  Ky.  15. 
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put  this  notice  in  the  law.     But  no  valuation  can  be  raised 
without  actual  notice  to  the  owner. 

The  next  article,  which  speaks  of  arrears,  has  sj>ent  its 
force.  The  fourth  article  introduces  a  new  system  of  col- 
lection which  has  proved  effective ;  its  leading  or  main  fea- 
ture is  the  absence  of  all  ministerial  sales  of  the  land.  A 
sliding  discount  is  allowed  for  payments  made  more  than 
a  month  before  the  day  (May  1st)  when  the  tax  falls  due ; 
in  April  the  net  amount  is  paid ;  half  a  per  cent  more  in 
each  succeeding  month,  being  no  more  than  the  usual  rate 
of  interest;  but  the  "Receiver  of  City  Taxes"  is  directed 
to  actually  collect  the  taxes.  In  May  and  June  he  sends  out 
letters,  in  July  he  returns  his  first  delinquent  list  to  the  Clerk 
of  the  Board  of  Councilmcn,  who  makes  out  formal  warrants 
of  distraint  on  each  unpaid  tax  bill,  and  from  August  21st  to 
October  31st  these  warrants  are  levied  and  collected,  together 
with  a  commission  to  the  Receiver.  On  the  1st  of  November 
the  Receiver  hands  his  reduced  list  over  to  another  clerk,  who 
makes  out  garnishment  notices  against  the  tenant**- of  delin- 
quent land  owners,  the  rent  on  any  parcel  being  subjected  to 
the  aggregate  tax  on  all  parcels.  Finally,  on  the  succeeding 
first  day  of  May  another  delinquent  list  of  the  still  unpaid 
bills  against  lands  and  improvements  is  made  by  the  Receiver 
and  turned  over  to  the  City  Attorney,  whose  duty  it  is  with- 
out delay,  by  himself  or  assistant,  to  bring  suits  in  equity, 
framed  in  all  respects  like  suits  on  mortgages,  including  in  one 
suit  the  arrears  for  all  years  and  on  all  parcels  against  the 
same  owner.  There  is  a  provision  to  guard  the  land  of  in- 
fants from  being  sacrificed  by  not  allowing  it  to  be  sold  for 
less  than  two  thirds  of  its  appraised  value  on  any  judgment 
for  taxes  and  costs  only.  Guardians  and  other  trustees  and 
agents  of  non-resident  owners  are  bound  to  pay  current  taxes 
out  of  income.  The  object  of  the  whole  scheme  is  to  collect 
city  taxes  pretty  much  like  debts  are  collected,  as  the  old  plan 
of  frightening  the  property  owner  into  payment  by  a  threat  of 
selling  his  houses  and  lots  for  a  song  had  proved  itself  alto- 
gether unsuccessful. 

New  precautions  are  also  taken  against  loss  by  irregularity. 
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First,  should  the  "Board  of  Equalization"  (so  the  appeal 
board  is  styled)  fail  to  be  lawfully  "made  up'*  or  to  meet  in 
any  one  year,  the  taxes  shall  not  thereby  become  void ;  but 
when  any  tax  delinquent  in  proceedings  against  him  raises 
the  point,  the  proceedings  shall  be  suspended  till  the  board 
can  be  organized,  meet,  and  act  on  the  objector's  complaint, 
and  shall  then  again  proceed.  Second,  the  city  tax  for  any 
year  is  made  a  lien,  as  of  the  first  of  September  preceding 
that  year;  and  this  lien  is  to  stand  good,  if  the  original  levy 
or  assessment  should  fail  to  be  binding,  for  any  tax  that  may 
thereafter  be  imposed  under  a  curative  act.  (Amendment  of 
1886.) 

A  section  of  the  last  article  provides  for  an  Assistant  City 
Attorney,  who  is  to  be  the  soul  of  the  whole  system,  as  the 
suits  for  arrears,  of  which  there  must  be  a  great  number,  have 
to  be  brought  with  all  the  fullness  and  preparation  of  other 
chancery  suits,  and  the  additional  trouble  of  setting  out  fully 
in  pleading  all  the  facts  which  make  out  the  liability  and  lien 
for  the  tax,  which  is  more  delicate  work  than  the  ordinary 
pleading  on  a  mortgage  or  vendor's  lion.  The  descriptions  of 
lots  must  be  such  as  a  purchaser  at  chancery  sale  has  a 
right  to  demand,  but  the  city  assessment  ma.ps  render  this 
task  comparatively  easy. 

The  right  to  bring  suits  for  city  taxes  is  also  given  in  the 
charters  of  Covington,  Newport,  and  several  other  cities. 

The  only  general  law  for  local  taxation  is  that  part  of  the 
school  laws  of  May  12, 1884,  and  April  7, 1886,  which  author- 
izes any  school  district  in  the  State,  upon  the  application  of  its 
school  trustee,  once  a  year  to  vote  on  the  question  of  a  tax, 
not  exceeding  twenty-five  cents  on  the  one  hundred  dollars  in 
value,  to  be  spent  on  the  school  of  the  district  in  addition  to 
the  quota  of  the  State  school  fund.  In  deciding  this  question, 
widows,  spinsters,  and  aliens  owning  taxable  property  or 
having  children  of  school  age  have  the  right  to  vote.'*^  All  the 
cities  and  some  of  the  larger  towns  have  voted  their  school 
tax  for  the  establishment  of  graded  schools  under  special  acts. 

The  question  has  been  raised  several  times  whether  a  gen- 

><»  BuU  and  Fel.  edition  Gen.  Stat,  p.  1145. 
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eral  power  giv^en  by  charter  to  a  city  council  to  tax  personal 
property  included  choses  in  action.  In  a  charter  granted  in 
1831  the  words  "  such  real  and  personal  estate  as  the  council 
may  designate"  were  construed  as  not  reaching  choses  in 
action,  as  these  were  not  in  1831  subject  to  State  revenue, 
though  a  charter  amendment  re-enacting  the  same  words  had 
been  enacted  after  the  State  had  begun  to  tax  them."  How- 
ever, the  same  construction  was  given  to  two  other  charters 
containing  the  same  words  "real  and  personal  estates,"  en- 
acted while  the  State  was  assessing  every  thing  for  its  own 
purposes."  But  where  a  charter  amendment  extends  the 
power  of  the  city  over  "all  real,  personal,  and  mixed  estate," 
it  was  thouglit  that  choses  in  action  were  covered,  and  this 
conclusion  was  strengthened  by  the  words  "subject  to  taxation 
by  the  city  under  the  laws  of  the  State,"  and  by  the  circum- 
stance that  a  previous  tax  law  for  the  same  city  spoke  ex- 
pressly of  choses  in  action." 

Sec.  41,  Assessments.  The  cities  and  towns  of  the  State 
have,  from  early  times,  been  empowered  by  their  several 
charters  to  lay  assessments  for  all  the  usual  improvements, 
such  as  grading  and  paving  streets  and  alleys,  and  for  sepa- 
rately paving  the  sidewalks,  digging  wells  and  fire-cisterns, 
but  very  seldom  (as  is  done  in  New  York)  for  the  cost  of 
opening  or  of  widening  a  street,  or  for  the  construction  of  sew- 
ers. The  council  or  board  of  trustees  of  the  city  or  town  hav- 
ing "ordained"  the  improvement,  a  contract  is  made  by  the 
mayor,  which  is  approved  by  the  council,  the  work  is  given 
out,  and  when  finished  is  reported  on  by  the  engineer  of  the 
city  or  town  ;  the  governing  body  then  accepts  the  work  and 
"apportions"  the  cost  on  the  abutters.  In  nearly  all  the  cities 
and  towns  of  the  State  warrants  are  then  issued  in  favor  of  the 
contractor  against  the  several  abutters;  and  these  warrants 
can  only  be  enforced  by  suit,  which  is  generally  a  suit  in 
equity,  to  which  all  the  abutters  who  are  in  arrears  are  made 

*^  Johnson  v.  City  of  Lexington,  ning  &.  Speed,  1  Bush,  381. 

14  B.  M.  521  (1853).  "City  of  Newport  v.  Ringo's  ex'r, 

"City  of  Covington  v.  Powell,  2  87  Ky.  635. 
Met.  226;  City  of  Louisville  v.  Hen- 
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parties.  Should  it  turn  out  that  the  proceedings  are  so  far 
defective  that  the  contractor  gains  no  valid  lien  on  these  lots, 
the  city  is,  under  most  of  these  statutes,  bound  for  the  contract 
price.  The  intersections  are,  under  some  charters,  paid  for 
from  the  treasury,  under  others  the  cost  of  the  intersections  is 
apportioned  with  the  rest  of  the  work.  As  to  the  carriage 
way,  the  rule  is  to  charge  the  abutters  only  with  its  first  con- 
struction ;  but  in  case  of  sidewalks,  also  with  each  re-construc- 
tion that  mav  thereafter  be  needed. 

The  apportionment  is  sometimes  by  the  front  foot  (always 
80  as  to  sidewalks),  in  some  cases  by  the  square  contents  of  the 
adjoining  lots  within  the  "  quarter  squares "  bounding  upon 
the  improvement.  The  charter  of  1870  introduced  this  rule 
in  Louisville,  and  has  been  enlarged  since  by  amendment  so 
as  to  meet  all  emergencies. 

The  details  of  statute,  and  decisions  thereunder,  are  given 
in  a  note.* 


^  A  street  or  alley  is  to  be  improved 
the  first  time  at  the  "cost  of  the  own- 
ers of  lots  in  each  ^  of  a  square,  to  be 
equally  apportioned  .  .  .  according  to 
the  number  of  square  feet  owned, . . . 
except  that  corner  lots  (say  30  feet 
front  and  extending  back  as  ...  by 
ordinance)  shall  pay  25  per  cent 
more,  etc.  When  the  territory  con- 
tiguous ...  is  not  defined  into  squares 
by  principal  streets,  the  ordinance . . . 
shall  state  the  depth  on  both  sides 
fronting  said  improvement  to  be  as- 
sessed." (Act  March  24,  1882,  Sec. 
2,  Louisville  City  Code,  p.  499,  re- 
enacted  from  an  act  of  1872.)  With- 
out the  second  clause,  which  is  not 
in  the  charter  of  1870,  a  street  not 
part  of  a  continuous  outline  of  prin- 
cipal streets  could  not  be  improved 
at  the  cost  of  abutters,  there  being  no 
"square."  (Caldwell  v.  Rupert,  10 
Bush,  179.)  The  Court  of  Appeals  in 
Giles  y.  Schmelz,  12  Bush,  491,  ex- 
pounds  above  rule  with  the  aid  of  a 


diagram.  Four  "squares"  are  given, 
divided  by  the  crossing  streets  A  and 
B.  "A"  runs  east  and  west,  "B" 
north  and  south.  All  the  squares 
front  400  feet  on  A  street,  but  the  two 
northern  squares  front  820  feet  on  B 
street,  the  southwest  square  400  feet 
on  B,  the  southeast  square  860  feet 
on  B  street.  The  court  says :  "Assess 
the  two  fourths  of  squares  on  oppo- 
site sides  and  contiguous  to  the  im- 
provement. Thus,  if  A  street  ...  is 
improved  from  1  to  2  (two  blocks), 
the  assessment  will  extend  each  way 
to  the  . . .  dotted  lines,  etc.  (these  are 
160  feet  north  of  A  street,  200  feet 
south  of  it  on  the  west,  180  feet  south 
of  it  on  the  east).  When  B  street  is 
improved,  the  assessment  will  be  ex- 
tended on  each  side  to  the  . . .  dotted 
lines,  and  J  of  each  square  will  have 
been  assessed,  etc.,  and  J  not  at  all, 
and  when  all  the  streets  bounding 
the  squares  are  improved,  each  {  will 
have  been  twice  assessed."  But  where 
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In  1 841  the  averment  that  the  order  of  the  council  was 
"  duly  made  "  was  held  sufficient,  though  the  charter  required 
a  unanimous  vote.*  Though  now  great  fullness  in  pleading 
statutory  rights  is  required,  it  is  enough  to  say  that  an  ordi- 
nance was  passed  without  stating  the  steps  by  which  it  passed.* 
On  the  other  hand,  a  denial  "  that  there  is  such  an  ordi- 
nance," or  a  plea  generally  of  nid  del  record  to  the  council 
proceedings  has  been  disregarded ;  the  traverse  should  be  as 
definite  as  the  averment.* 

The  statutes  conferring  on  the  governing  body  the  power  to 
charge  the  abutters  have  been  construed  "  most  strictly  against 
those  asserting  claims  under  them."*  An  authority  to  the  town 
trustees  to  pave  a  named  street  was  held  not  well  executed  by 
paving  part  of  it;  •  nor  can  a  council  accept  part  of  the  work  or- 


part  of  an  alloy  within  a  square  had, 
before  the  charter  of  1870,  been  im- 
proved at  the  cost  of  thopc  abutting 
on  it,  they  were  held  not  liable  to  pay 
for  paving  the  rest,  and  doubt  is  ex- 
pressed whether  the  "  four  fourths," 
in  short,  the  whole  square  can  be 
made  to  pay  for  an  alley  not  running 
all  through  it.  (Beck  v.  Obst,  12 
Bush,  2G8.)  When  n  street  did  not 
bound  regular  squares,  and  the  next 
street  west  of  it,  already  improved, 
was  295  feet  distant,  the  council  or- 
dered a  depth  of  147  J  feet  to  the  west, 
but  assessed  a  depth  of  250  feet  east^ 
ward,  with  a  view  to  squares  to  be 
laid  out  thereafter  of  500  feet  in 
depth ;  the  Court  of  Appeals  reduced 
the  apportionment  on  the  eastern 
lots  to  one  half  of  the  whole.  (Pres- 
ton V,  Roberts,  12  Bush,  670,  584.) 
Whether  a  public  way  is  a  street  or 
alley  is  not  concluded  because  the 
council  named  it  a  street;  a  width  of 
only  80  feet,  and  running  up  against 
another  alley,  stamp  it  as  alley.  ( Reed 
V.  Nevin,  10  Ky.  Law  Rep.  406;  Su- 
perior Court.)  Curbing  goes  with 
the  sidewalk  and  is  apportioned  by 


frontage,  not  by  area.  (Joyes  v. 
Shndhurn,  10  Ky.  Law  Rep.  493.) 

'Citv  of  Louisville  v.  Hvatt,  2  B. 
M.  180.  Here  also  the  contract  was 
benignly  construed  "persquare  yard," 
being  interpreted  to  mean  "per  cubic 
yard,"  larg(»ly  enhancing  the  price 
and  thus  the  tax  burden. 

'Preston  v.  Roberts,  12  Bush,  670. 
Thoujjh  ordinances  ft»r  street  im- 
provement  have  to  be  passed  other- 
wise than  other  ordinances — fourteen 
days  to  intervene  between  the  passage 
in  each  board — but  the  manner  in 
which  an  ordinance  was  published, 
where  publication  is  required,  must 
be  pleaded  in  detail;  "duly  publish- 
ed" is  not  enough, 

^Ibid. 

*  City  of  Henderson  v.  Lambert, 
14  Bush,  24. 

•Town  of  Bowling  Green  v.  Hob- 
son,  3  B.  M.  480.  There  is  no  power 
to  pave  as  a  street  a  strip  of  land 
never  dedicated  or  condemned  as 
such,  at  least  not  at  the  cost  of  the  lot 
owners.  (James'  adm'r  v.  City  of  Pa- 
ducah,  MS.  Op.,  1881 ;  see  Lou.  City 
Code,  p.  617.) 
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dered,  and  collect  the  cost'from  the  abutters  before  finishing 
the  whole/  And  the  forms  imposed  on  the  local  body  must  be 
observed  ;  thus,  where  the  charter  required  an  ordinance  for 
street  improvement  to  be  referred  to  the  Street  Committee, 
the  omission  makes  the  apportionment  warrants  void.®  Yet 
regularity  is  so  far  presumed,  that  where  unanimity  was  re- 
quired of  all  the  councilmen  and  of  the  mayor  who  presided, 
and  the  journal  signed  by  the  mayor  showed  the  vote  of  all 
the  councilmen  on  the  passage  of  the  ordinance,  and  that  it 
passed,  the  mayor's  assent  is  implied,  because  without  it  such 
an  ordinance  could  not  have  been  passed.^ 

The  proceeding  is  an  exercise  of  the  sovereign  taxing 
power,  no  part  of  which  the  governing  body  intrusted  with  it 
by  the  State  can  delegate  to  a  subordinate,  such  as  an  engineer, 
by  leaving  to  him  how  much  of  a  street  shall  be  paved  or  to 
what  level  it  shall  be  raised,  and  such  delegation  destroys 
the  liabilitv  of  the  lot  owners.^* 

In  demanding  that  all  steps  toward  ordering  and  accept- 
ing the  work  and  apportioning  the  cost  should  appear  on 
the  corporate  records,  the  Kentucky  decisions  are  in  harmony 
with  those  elsewhere,  not  on  assessments  only,  but  on  all  mu- 
nicipal action.  Where  the  contract  or  the  report  does  not 
pursue  the  ordinance,  or  where  the  improvement  is  put  else- 
where than  on  the  "  way  "  named  in  the  ordinance,  or  upon 


'  City  of  Henderson  v.  Lambert,  14 
fiush,  24. 

*  Worthington  v.  City  of  Coving- 
ton, 82  Ky.  266. 

•  City  of  Lexington  v.  Headley,  6 
Busb,  508. 

"  Hydes  &  Goose  v.  Joyes,  4  Bush, 
446.  ( In  harmony  with  Missouri  and 
other  decisions;  approved  in  Dillon  on 
Mun.  Corp.,  somewhat  narrowed  in 
its  general  application  by  Covington 
V.  Boyle,  6  Bush,  204,  and  by  Frantz 
v.  Jacob  in  11  Ky.  Law  Bep.)  City 
of  Henderson  v.  Brown,  7  Ky.  Law 
Rep.  265.  But  where  the  ordinance 
fixes  the  width  of  the  strip  along  a 


street  that  is  to  be  paved,  the  city  en- 
gineer may  locate  that  strip  and  need 
not  place  it  at  the  middle  of  the  street. 
(Nevin  v.  Roach,  86  Ky.  492.)  And 
where  the  quasi  judicial  task  of  ac- 
cepting the  work  after  notice  to  the 
lot  owners,  and  hearing  complaints 
from  them,  is  put  upon  the  city  engi- 
neer, he  can  not  delei<ate  it  to  an  as- 
sistant— JSuper.  Ct.  in  Harris  v.  Zable, 
May  16, 1883,  Lou.  City  Code,  p.  514, 
following  the  reasoning  in  Preston  v. 
Roberts,  12  Bush,  570.  Under  the  act 
for  Louisville  of  1882  (see  same  Code, 
p.  508)  the  hearing  may  be  given  by 
the  engineer,  his  deputy  or  assistant. 
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land  not  dedicated  before  the  order  to  improve  it,  the  lot  own- 
ers are  not  liable,"  though  it  is  said  that  where  the  corporate 
record  shows  an  acceptance  of  the  work  the  lot  owners  will 
not  be  heard  to  plead  and  prove  its  defectiveness,  unless  they 
can  show  fraud  or  collusion."  Yet  in  a  large  number  of  cases 
at  Louisville,  where  ordinance  and  contract  called  for  paving 
streets,  and  work  was  accepted  as  such  on  the  engineer's 
report,  but  the  work  as  shown  by  pleading  and  proof  was 
not  paving  at  all,  but  macadamizing,  the  Court  of  Appeals 
took  the'  burden  off'  the  lot  owners  and  threw  it  upon  the 


M 


city. 

Most  of  the  statutes  provide  for  a  joint  suit  against  all  the 
lot  owners  in  arrear,  and  empower  the  court  to  correct  the  ap- 
portionment among  them.  This  was  done  in  the  leading  case 
of  City  of  Lexington  v.  McQuillan's  heirs  in  1840,  and  again 
in  1877 ;"  but  it  will  not  often  be  practicable  for  the  court  to 
do  more  than  reduce  the  charges  against  those  who  have  been 
assessed  too  high,  so  that  the  contractor  or  the  city  will  have 
to  lose  the  deficit  on  those  who  were  aasessed  too  low. 

Note. — Consult  on  this  subject  Sections  43,  46,  47,  48. 


Sec  42.  Remedies  Against  Unlawful  Taxation.  The 
Kentucky  Court  of  Appeals  was  among  the  first  to  lay 
down  the  doctrine,  since  taken  up  and  maintained  by  the 
Supreme  Court  of  the  United  States,  that  equity  will  not 
interfere  by  injunction  to  stop  the  collection  of  a  wholly  un- 
authorized tax,  unless  there  be  a  plain  ground  of  equitable 


"  Murray  v.  Tucker,  10  Bush,  240, 
(self  evident). 

"  Ibid,  and  Manley  v.  Trustees  of 
Lagrange,  7  Ky.  Law  Kep.  825 ;  ac- 
ceptance by  the  governing  body  con- 
clusive on  the  lot  owners. 

"City  of  Louisville  v.  Ruth,  and 
other  cases,  MS.  Op.  in  and  about  1860 
and  1861.  That  part  of  the  work 
contracted  for  was  not  done  at  all  is 
a  defense  pro  tanto.  See  Dulaney  v. 
Bowman,  MS.  Op.,  Jan.  1876,  quoted 


in  Lou.  City  Code,  pp.  640,  644. 

"8  Dana,  618  (1840).  Preston  v. 
Roberts,  \ibi  supra^  reduces  the  assess- 
ment on  some  of  the  lot  owners ;  the 
court  being  afterward,  in  Loeser  v. 
Redd,  14  Bush,  18,  called  upon  to  ad- 
judge the  deficit  against  the  others, 
declared  itself  incompetent  to  do  so. 
See  also,  on  corrections  of  errors  in 
apportionments  at  Louisville,  Hay- 
craft  v.  Selvage,  10  Bush,  696. 
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jurisdiction  aside  of  the  illegality.*  But,  after  a  long  interval 
and  upon  precedents  from  other  States,  the  court  receded  from 
this  position,  first  in  some  cases  where  the  point  was  not 
raised,  then  at  the  suit  of  railroads,'  and  at  last  in  a  plain  case 
of  a  tax  on  personalty  to  be  satisfied  by  distraint,*  the  ground 
of  illegality  being  that  the  personalty  Was  assessed  in  the 
county  of  its  fiiius  after  being  listed  by  the  owner  at  his  home. 
The  rule  is  now  firmly  established ;  not  only  a  sale  of  lands, 
but  a  distraint  or  other  compulsory  process  will  be  stopped  by 
injunction,  if  the  tax  on  any  ground  is  not  due ;  and  the  court 
sustains,  if  the  tax  is  not  due,  a  bill  to  quiet  the  title  to  land 
on  which  the  tax,  if  lawful,  would  be  a  lien.  This  rule  has 
been  applied  repeatedly  wiiere  banks  and  railroad  companies 
were  seeking  to  maintain  their  tax  exemptions  or  commu- 
tations.* 

The  courts  have  also,  on  their  own  responsibility,  enjoined 
the  collecting  officers  from  distraining  the  rolling  stock  or 
fuel  of  railroads,  in  fact,  any  articles  that  are  used  in  trans- 
portation or  in  the  freight  and  passenger  traffic  of  a  railroad; 
and  the  same  rule  was  applied  to  a  company  supplying  a  city 
with  water,*  all  on  the  ground  that  the  public  interest  would 
suffer  by  stopping  the  work  of  such  a  corporation.  The  taxes 
of  railroads  can  only  be  enforced  by  suit;  how  a  water  company 
owing  taxes  could  be  compelled  to  pay  them  has  been  left  un- 
answered by  the  latest  deliverance  of  the  Court  of  Appeals.*^ 

In  one  case'  the  court  went  further  and  approved  a  per- 


*  Gwathmey  v.  Trustees  of  Louis- 
ville, 1  A.  K.  Mar.  554  (1819).  The 
right  of  a  tax-payer  to  enjoin  the 
issue  of  municipal  bonds,  which 
would  lead  to  the  imposition  of  a 
municipal  tax,  is  fully  conceded  in 
Frantz  v.  Jacob,  11  Ky.  Law  Ke- 
porter,  55. 

'Louisv.  &  Nashville  R.  R.  Co.  v. 
"Warren  County,  6  Bush,  247,  where 
the  court  went  so  far  as  to  intimate 
(which  is  hardly  good  law)  that  the 
remedy  in  equity  would  lie  even 
where  the  County  Court  could  have 


relieved  by  reducing  the  assessment. 
•Gates  V.  Barrett,  79  Ky.  295. 

*  Franklin  County  Court  v.  The 
Banks,  etc.,  87  Ky.  370. 

'Hamilton  v.  Louisville  "Water 
Company,  81  Ky.  617. 

•  Commonwealth  v.  Louisville  "Wa- 
ter Company,  11  Ky.  Law  Rep.  414. 

'Kenton  Insurance  Company  v. 
City  of  Covington,  86  Ky.  213  (on 
cross-appeal).  It  seems  the  question 
was  not  raised  whether  an  attempt 
to  collect  a  lawful  tax  by  unlawful 
means  justifies  an  injunction. 
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petiial  injunction  against  a  tax  distraint  on  the  ground  that, 
though  the  tax  was  legally  due,  the  distraint  at  the  time  when 
it  was  attempted  was  unauthorized. 

But  in  an  unreported  opinion,  delivered  November  15, 
1877,  where  an  owner  of  cattle  sought  to  enjoin  a  distraint  on 
the  ground  that  the  supervisors,  who  had  increased  his  assess- 
ment, had  failed  to  make  the  proper  record  of  their  proceed- 
ings, the  court  held:  "Equity  will  not  enjoin  the  collection 
of  a  tax  upon  the  mere  ground  of  irregularity  in  the  assess- 
ment."' 

Where  taxes  have  been  paid  under  the  fear  of  summary 
process  or  of  penalties  the  payment  is  not  deemed  voluntary, 
and  whether  the  mistake  was  one  of  fact  or  of  law  the  money 
may  be  recovered  back — of  course  only  from  a  municipal 
body,*  as  the  State  can  not  be  sued.  The  distinction  between 
mistakes  of  law  and  fact  seems  to  have  been  lost  in  Ken- 
tucky .^'^  It  was  held  in  one  case, in  1888,  that  the  payment  is 
voluntary  where  the  tax,  like  one  assessed  against  a  railroad 
company,  can  not  be  enforced  by  summary  process,  but  only 
by  suit;"  but  in  a  case  decided  a  few  weeks  later  (which,  how- 
ever, actually  went  off  in  favor  of  the  city  because  the  tax  was 
held  to  be  lawful)  the  law  about  recovering  back  money  paid 
for  an  unauthorized  tax  was  laid  down  in  the  most  general 
words  without  any  such  distinction." 

In  no  reported  case  has  it  been  tried  to  recover  back 
money  paid  for  an  ordinary  tax  authorized  by  law,  but  levied 
or  assessed  by  the  city  authorities  in  an  ineffectual  manner ; 


8  Rennick  v.  Curry,  inserted  among 
decisions  of  1880,  3  Ky.  Law  Rep. 
156;  opinion  by  Chief  Justice  Lind- 
say. The  editors  say  in  a  note  that 
they  insert  the  ca«e  because  the  point 
stated  above  had  become  important. 

*City  of  Louisville  v.  Anderson,  79 
Ky.  334  (city  tax  paid  for  farm  lands 
unconstitutionally  thrown  within  the 
city  limits).  Fechheimer  Brothers  & 
Co.  V.  City  of  Louisville,  84  Ky.  306 
(license  unconstitutionally  extorted). 

'"Brockman  v.Underwood,4  Dana, 


310.  Here  the  Kentucky  authorities 
diverge  widely  from  those  of  most  of 
the  States. 

^*  Louisville  &  Nashville  Railroad 
Company  v.  Hopkins  County,  79  Ky. 
605,  would  meet  the  case  of  city  taxes 
in  Louisville  or  Covington  paid  after 
the  time  for  distraining  elapsed. 

"City  of  Newport  v.  Ringo's  ex'x, 
87  Ky.  635,  following  City  of  Louis- 
ville V.  Henning  &  Speed,  1  Bush, 
881. 
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nor  is  it  likely  that  a  court  would  ever  sustain  such  an  at- 
tempt, for  the  city  might  "in  honor  and  good  conscience'^  re- 
tain money  thus  collected,  and  the  test  applied  where  a  return 
of  the  money  was  adjudged  would  not  apply. 

But  a  somewhat  similar  case  came  up  on  an  "assessment" 
for  improving  a  street.  The  ordinance  for  that  purpose  was 
void.  The  plaintiff,  not  knowing  the  facts  whicli  rendered  it 
void,  paid  his  share  of  the  cost  without  objection.  Some  years 
afterward,  learning  the  circumstances,  he  brought  suit  to  re- 
cover back  the  amount  paid.  A  judgment  in  his  favor,  ren- 
dered by  default,  was  reversed  on  the  ground  that  his  own 
petitioit  indicated  that  his  lot  was  benefited  by  the  improve- 
ment, and  that,  though  he  could  not  have  been  forced  to  pay, 
still  he  could  not  "in  honor  and  conscience"  ask  a  return  of 
his  money.*' 

"City  of  Louisville  v.  Zanone,  1      ed  without  suit  is  not  noticed  in  the 
Met  151.     That  the  apportionment      opinion. 
warrant  could  not  have  been  collect- 
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Sec.  43.  Liability  on  Contracts. 

Sec.  44.  Contracts  of  qiuisi  Corporations. 

Sec.  45.  Tort  and  Usurpation. 

Sec.  46.  Streets  and  Roads. 

Sec.  47.  Municipal  Records. 


Section  43.  Liability  on  Contracts.  There  is  no  stat- 
ute applying  alike  to  any  two  or  more  cities  and  towns.^  The 
governing  body  of  a  "  city  "  is  called  a  Council ;  in  Louisville 
the  *'  General  Council,"  composed  of  the  Board  of  Aldermen 
and  Board  of  Councilmen,  and  the  Mayor  has  a  veto  on  all 
ordinances  and  resolutions;  in  Lexington,  Frankfort,  and 
some  other  cities,  it  is  the  "  Mayor  and  Council,"  the  former 
sitting  as  presiding  officer  among  the  latter,  while  a  "  Board  of 
Trustees  "  governs  the  town,  and  its  chairman  is  the  executive 
officer.  There  is  no  sharp  line  of  distinction  between  the 
powers  of  a  city  council  and  those  of  a  town  board,  though 
perhaps  more  would  be  presumed  in  favor  to  the  former.  A 
town,  when  turned  by  statute  into  a  city,  remains  liable  for  its 
former  debts,  the  inhabitants  being  considered  the  true 
debtors.' 

The  question  of  contract  liability  oftener  raised  than  any 


^A  chapter  on  Towns,  107  of  the 
Gen.  Stat.,  is  founded  on  acts  of  1796 
and  1800  (see  infra^  Sec.  46),  the  for- 
mer as  to  the  "  laying  out "  of  towns, 
the  latter  as  to  their  government. 
The  towns  of  Lexington,  Louisville, 
Frankfort,  Washington  (t.  e.  Mays- 
ville),  Danville,  Paris,  Georgetown, 
Springfield,  Jeffersontown,  Cynthi- 
ana,  Bardstown,  Middletown,  Wil- 
liamsville  and  Newton,  and  Harrods- 


burg;  that  is,  all  the  then  inhabited 
towns  were  exempted  in  the  latter  act 
from  its  operation,  and  others  as  they 
were  established.  The  provisions  of 
the  older  act  as  to  the  power  of  the 
trustees  over  streets  were,  however, 
quoted  by  the  Court  of  Appeals  in 
1846  as  applicable  to  Hopkinsville. 
See  infra^  Sec.  44,  n.  1. 
'  Maysville  v.  Shultz,  8  Dana,  10. 
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other  is  this :  whether  a  city  or  town  can  be  held  for  the  cost 
of  an  improvement  which,  under  the  charter,  would  in  the 
first  instance  fall  on  the  abutting  lot  owners,  or  on  some  dis- 
trict of  greater  or  lesser  extent.  And  here  the  courts  have  gone 
very  far  in  imposing  on  the  municipal  body  a  liability  which 
it  could  not  lawfully  undergo  by  express  contract.  The  lead- 
ing case*  came  up  on  a  second  appeal  in  1844.  The  "  Mayor 
and  Council "  of  Louisville  had,  in  accordance  with  the  charter, 
contracted  with  the  undertakers  for  the  grading  and  paving  of 
certain  streets :  these  undertakers  to  look  to  the  lot  owners  for 
payment.  It  turned  out  that  the  ordinances  for  making  the 
improvements  had  not  been  passed  with  the  unanimity  required 
by  the  charter,  and  for  this  reason  the  lot  owners  were  dis- 
charged. Should  the  city  pay  the  price  of  the  work  ?  When 
the  undertakers  agreed  to  look  to  the  lot  owners,  they  expected 
of  course  to  receive  enforcible  warrants  against  them,  and  the 
city  stood  in  the  position  of  an  indorser.  It  was  the  neglect 
and  fault  of  the  city  authorities  that  these  warrants  were  in- 
valid. But  was  this  implied  guarantee  within  the  powers 
granted  to  the  Mayor  and  Council?*  They  had  no  power  to 
levy  a  tax  for  the  first  construction  of  streets ;  but  street- 
making  is  said  to  be  an  "  inherent  corporate  right,"  hence  the 
contract  of  the  governing  body  for  improving  streets  will  be 
enforced  as  far  as  to  render  judgment,  though  if  no  funds  ap- 
plicable thereto  should  be  ready  the  creditor  will  be  turned 
off  empty  handed.  This  decision  was  followed  in  a  number 
of  cases  from  Louisville.  The  clause  in  the  charter  of  1851, 
which  expressly  forbids  the  council  from  incurring  on  behalf 
of  the  city  any  liability  beyond  the  current  yearj  was  pleaded 
in  defense  in  some  of  these,  but  in  vain,  and  the  city  was 
adjudged  to  pay  hundreds  ofthovsanda;  these  judgments  could 
only  be  met  by  the  sale  of  city  bonds  authorized  by  special 
laws  for  that  purpose. 

The  charter  of  1870  said  expressly,  "  In  no  event  shall  the 

•City  of  Louisville  v.  Hyatt,   5  adm'r  v.  City  of  Paducah,  MS.  Op. 

Bosh,  199.    Followed  upon  like  facts  1881,  referred  to  in  Lou.  City  Code, 

in  Kaye  v.  Hall,  18  B.  M.  465.  p.  617,  and  Kearney  v.  City  of  Cov- 

^See  Sec.  41,  n.   9;   also  James'  ington,  1  Mete.  889. 
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city  be  liable  for  such  improvements  without  having  the  right 
to  enforce  it  against  the  pro|>erty,  etc.,"  and  again  prohibited 
the  imposition  of  liability  (unless  by  vote  of  the  people)  be- 
yond the  revenue  of  the  current  year.  With  these  provisions 
in  force,  the  city  of  Louisville  was  held  liable  for  so  much  of 
the  cost  of  a  sidewalk  as  was  assessed  against  the  owners  of  a 
cemetery,  because  no  lien  could  be  enforced  against  such  prop- 
erty.* And  where,  before  the  amendment  of  1872,  which  au- 
thorizes an  apportionment  for  streets  not  bounding  a  square, 
the  improvement  of  such  a  street  had  been  ordered,  and  the 
contractor  was  defeated  in  his  suit  against  the  lot  owners,  the 
city  was  held  liable  on  the  ground  that  in  such  a  case  the  city 
had  no  power  to  order  the  improvement  at  the  cost  of  the 
abutters.^  But  when  the  City  Council  has  the  power  (f.  i., 
after  the  act  of  1872  to  improve  a  street  not  bounding  a 
square),  but  proceeded  improperly  (f.  i.,  failed  to  name  the 
depth  for  apportionment  on  one  side  of  the  street),  the  city  is 
discharged  by  the  effect  of  the  above  clause.^ 

The  doctrine  of  implied  municipal  power  was  carried  still 
further  in  a  late  decision  of  the  Court  of  Appeals,  sustaining 
a  proposed  issue  of  bonds  by  the  city  of  Louisville,  ordered 
by  the  council  with  the  approval  of  the  people,  under  a  clause 
of  the  charter  allowing  such  bond  issues  for  appropriate  mu- 
nicipal objects.  The  purposes  named  were,  in  the  main,  recon- 
struction of  public  ways,  street  repairs^  sewers,  bridges.  Now 
the  charter  provided  that  each  of  these  objects  of  expense 
should  be  met  either  by  a  tax  on  a  district  of  the  city  for  the 
improvements  within  it  or  by  an  apportionment  on  the  abut- 
ters. But  the  court  held  that  the  objects  were  nevertheless 
appropriate,  and  within  the  power  granted  to  the  council  to 
incur  a  debt  beyond  the  yearns  revenue,  with  the  approval  of 
a  popular  vote.® 

But  in  matters  outside  of  municipal  duty  in  the  field  of 

*  Louisville  ▼.  Nevin,  10  Bush,  549.  has  been  repealed  (Acts  of  1886,  —  ), 

•Caldwell  v.  Rupert,  10  Bush,  179,  and  very  properly,  as  the  cost  of  im- 

1S4.  provements  was  very  much  increased 

'  Craycraft  v. Selvage,  10  Bush,  696,  by  the  fear  of  ultimate  loss. 

704.    The  clause  relieving  the  city  *Frantz  v.  Jacob,  11  Ky.  L.  R.66. 
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action  of  the  Commonwealth,  the  governing  body  is  not 
allowed  to  extend  its  powers  beyond  the  charter.  It  can  not 
spend  nor  contract  to  spend  money  for  the  arrest  of  a  fugitive 
felon,  even  of  an  embezzler  of  city  funds,  though  similar 
action  has  been  sustained  in  other  States.* 

Sec.  44.  Contracts  op  Quasi  Municipal  Bodies.  The 
contracting  power  of  a  county  (which  is  hardly  to  be  called  a 
corporation),  or  of  a  school  district  (the  trustee  or  trustees  of 
which  are  expressly  declared  a  corporation^),  is  narrowly  lim- 
ited, and  not  expanded  by  construction  like  that  of  a  city  or 
town.  The  magistrates'  district,  which  corresponds  to  a  North- 
ern township,  has  under  the  general  law  neither  powers  nor 
organs  to  .wield  them,  unless  when  it  is  authorized  by  some 
special  act  to  vote  on  a  road  subscription. 

The  county  levy  (see  supra,  Section  40)  is  made  generally 
to  defray  the  expense  of  the  court-house  and  jail,  and  of 
roads  and  bridges,  of  the  poor-house,  and  of  indexing  or  copy- 
ing record  books,  aside  of  what  may  be  authorized  from 
time  to  time  by  special  acts.  The  mode  of  satisfying  claims 
against  the  county  is  regulated  by  Chapter  27  of  the  General 
Statutes.  "  The  claims  are  first  considered  and  allowed  bv  the 
court  of  levy,  and  a  list  of  these  claims,  etc.,  is  given  to  the 
sheriff,  whose  duty  it  becomes,  on  collection  of  the  levy,  to 
pay  the  several  amounts  to  the  persons  designated,  etc.  In 
default  of  payment  the  creditor  ...  is  given  a  remedy  against 
the  sheriff  and  his  sureties  in  the  county,  levy  bonds."'  In  this 
way  of  conducting  business  the  county  does  not  come  forward 
at  all  in  a  corporate  character. 

But  where  the  county  under  special  authority  issues  its  bonds, 


'Patton  V.  Stephens,  14  Bush,  324. 
That  the  governing  body  can  not 
spend  money  in  seeking  an  enlarge- 
ment of  its  municipal  powers  (Hen- 
derson V.  Covington,  14  Bush,  312) 
is  in  full  accordance  with  English  and 
American  authorities. 

1  In  the  School  Act  of  May  12, 1884 
(inserted  as  Ch.  96«  in  B.  and  F.  ed. 
of  1887  of  Gen.  Stat.),  Art.  XII,  Sec. 


6,  the  power  to  receive  subscriptions  , 
is  given  to  the  corporate  body,  but 
not  power  to  bind  itself  by  contract, 
at  least  not  expressly.  The  "  Board 
of  Trustees  of  the  Public  Schools  of 
Louisville"  and  many  other  boards 
of  graded  city  schools  are  incorpo- 
rated by  local  laws. 

2  Elliott  V.  Kitchen,  14  Ky.  289, 
293. 
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made  payable  to  order  or  bearer,  it  assumes  a  corporate  person- 
ality, and  becomes  bound  as  a  corporate  debtor  to  the  holder 
of  the  bond.  The  holder  of  such  a  bond  need  not  look  to  the 
sheriff,  but  can  recover  thereon  against  the  county  irrespective 
of  the  sheriff's  doings,  as  he  would  on  a  city  bond  against  a  city.' 

When  the  county  is  thus  clothed  with  corporate  power,  it 
can,  like  a  private  corporation,  bind  itself  by  the  parol  con- 
tracts of  its  agent  made  in  the  natural  course  of  business. 
Thus,  where  a  special  act  ordered  a  vote  of  the  county  on  a 
railroad  subscription,  and  the  County  Judge  was  to  subscribe 
in  the  county's  name,  it  became  his  duty  to  defend  a  mandamus 
taken  out  against  him,  and  his  employment  of  a  lawyer  for 
that  purpose  was  binding  upon  the  county  :*  a  fortiori,  where 
the  Levy  Court  employed  a  lawyer  to  resist  a  suit  on  a  sub- 
scription, by  order  entered  on  its  minutes.* 

By  Chapter  86  of  the  General  Statutes  the  County  Court 
is  empowered  to  establish  and  conduct  a  poor-house  in  each 
county,  and  by  its  tenth  section  the  "court"  (that  is,  the  full 
bench)  in  term  time,  or  the  judge  in  vacation,  shall  admit  poor 
persons  into  it,  and  "cause  medical  aid  to  be  employed  at  the 
public  expense  for  such  poor  of  the  county  as  he  may  deem 
proper."  It  was  held  that  a  physician  who,  "at  the  request 
of  the  County  Judge,  ratified  by  said  justices"  (i.  e.,  by  an 
order  of  the  Levy  Court),  attended  on  a  colored  smallpox  pa- 
tient, can  claim  his  whole  fee  from  the  county,  to  be  raised  bv 
a  sufficient  levy,  and  can  not  be  put  off  on  an  insufficient 
"negro  fund."* 

^  Ibid.  An  act  authorizing  a  county  11  Bush,  234. 
to  issue  bonds  for  a  railroad  subscrip-  *  Rodman  v.  Justices  Larue  Coun- 

ton  was  said  to  make  Had  hoc  a  quasi  ty,  8  Bush,  144.     Mandamus  was  for- 

private  corporation.     See  next  case.  merly  the  ordinary  n\eans  of  com- 

*  Washington  Co.  Court  v.Thomp-  polling  the  Levy  Court  to  allow  a 

son,  13  Bush,  234,  241.     "The claim.    But  by  the  G.  St.,  Ch.  27,  Art. 

County  Court"  is  often  used  as  the  III,  Sec.  11,  an  appeal  is  given  to  the 
corporate  name.  In  this  name  a  Circuit  Court  from  an  order  reject- 
county  was  allowed,  as  the  owner  of  ing  in  whole  or  in  part  a  claim  for 
a  public  building,  to  sue  for  its  wan-  $20  or  upward;  the  appeal  under  Sec. 
ton  destruction.  Christian  County  729  of  C.  P.  to  be  taken  in  60  days. 
Court  V.  Rankin  &  Tharp,  2  Duv.  Ditto  v.  Meade,  14  Bush,  213.  The 
503,  or  for  injury  to  a  county  road.  C.  P.,  in  Sec.  61,  speaks  of  a  county 

*  Garrard  County  Court  v.  McKoc,  as  a  corporation. 
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But  neither  this  clause,  nor  the  powers  given  to  the  County 
Judge  for  vaccinating  poor  people  "to  stop  the  spread  of 
smallpox"  by  Chapter  94  of  the  Revised  Statutes  (now  Chapter 
102  of  General  Statutes,  but  much  more  specific),  would  author- 
ize either  judge  or  court  to  employ  a  physician  at  the  public 
expense  to  treat  generally  the  smallpox  patients  of  a  neigh- 
borhood.^ 

The  few  reported  cases  upon  contracts  made  on  behalf  of 
common  schools  all  bear  against  the  corporate  power  to  con- 
tract. Thus,  the  salary  of  a  common  school  teacher  in  the 
bands  of  the  County  School  Commissioner  can  not  be  gar- 
nisheed  for  debt,  for  the  commissioner  is  an  agent  of  the  State, 
and  to  summon  him  as  a  garnishee  is  to  sue  the  State.®  Where 
a  teacher  was  improperly  dismissed  before  the  end  of  his 
term,  he  was  allowed  to  sue  the  trustees  who  dismissed  him  in 
tort,  instead  of  suing  the  district  for  his  wages.*  It  seems 
that,  in  case  of  a  defalcation  by  a  county  commissioner,  the 
teachers  of  the  several  districts  would  have  to  sue  him  on  his 
bond,  each  for  his  or  her  share  of  the  State  school  fund  re- 
maining in  his  hands.^*  It  is  not  certain  whether  a  teacher,  or 
one  furnishing  room  or  supplies  to  a  common  school  district, 
other  than  those  working  under  special  charters,  can  in  any 
case  sue  the  incorporated  trustees.  Their  remedy  would  prob- 
ably lie  against  the  officer  holding  the  money  to  which  they 
are  entitled. 

Sec.  45.  Tort  and  Usurpation.  There  is  no  statute  in 
Kentucky,  like  those  prevailing  in  the  New  England  States, 
which  renders  the  township  liable  for  all  injuries  arising  from 
ill-kept  roads.  But  the  liability  of  cities  and  incorporated 
towns  is  worked  out  on  common  law  grounds,  from  the  pow- 
ers which  their  charter  confers  on  them  over  their  streets  and 
thoroughfares.    And  an  indictment  at  common  law  was  said  to 

'Pusey  V.  Meade  County  Court,  1  rata  of  the  State  school  fund  over  to 

Bush,  217.  a  toachcr. 

8  Tracy  v.  Hornbuckle,  8  Bush,  336.  i«>See  School  Act  of  1884,  B.  and  F. 

•Hill  &  Bergen  v.  Harris,  4  Bush,  edition  of  Gen.  Statutes,  p.  1139,  and 

460.     In  Harrison  v.  Stone,  4  Bush,  Hammond  v.  Crawford,  9  Bush,  75, 

677,  a  trustee  was  held  personally  arising  under  a  similar  act. 
bound  on  his  promise  to  turn  the  pro 
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lie  against  the  trustees  of  a  town,  vested  with  powers  over  the 
streets,  for  not  keeping  them  in  order,'  though  the  old  English 
method  of  indicting  the  inhabitants  of  the  parish  for  not  repair- 
ing the  roads  could  not  be  applied  to  a  Kentucky  magisterial 
precinct,  as  that  has  no  organs  to  direct  its  action.  A  mandamus 
lies  against  the  authorities  of  a  city  to  compel  them  to  keep  a 
street  in  repair,  on  the  relation  of  those  owning  lots  and 
houses  upon  it,  where  it  appeared  that  by  the  wearing  away  of 
the  street  access  to  the  houses  became  both  inconvenient  and 
dangerous,  and  the  houses  themselves  were  threatened  with 
destruction.'  It  was  said  that  the  duty  and  power  of  the  gov- 
erning body  to  improve  and  repair  streets  is  "  legislative,*'  but 
in  some  cases  the  necessity  for  its  exercise  is  so  obvious  that 
the  refusal  is  rather  a  "  determination  not  to  discharge  a 
duty  than  a  mistaken  judgment."  It  then  becomes  "minis- 
terial,'' and  may  be  enforced  by  the  courts;  but  whenever 
there  is  room  left  for  discretion,  whether  to  improve  a  street 
or  not,  the  courts  can  neither  interfere  by  mandamus  before- 
hand nor  by  judgment  for  damages  afterward  at  the  instance 
of  an  injured  party .^ 

The  most  frequent  cases  of  complaint  arise  from  negligence 
in  the  construction  of  public  works  and  in  failure  to  keep  the 
streets  in  repair,  whereby  persons  traveling  along  the  streets 
either  on  foot  or  on  horseback  or  in  vehicles  are  injured.  The 
rule  of  decision  and  measure  of  damages,  as  against  chartered 
cities  and  towns  intrusted  with  the  public  ways  in  their  midst, 
is  not  different  in  Kentucky  from  what  it  is  elsewhere  in  Eng- 
land or  America. 

But  where  the  work  done  by  the  municipality  causes  dam- 
age to  the  lands,  buildings,  or  other  improvements  of  the 
citizens,  the    Kentucky  rule  is  more  favorable  to  the  latter 


1  Commonwealth  v.  Trustees  of 
Hopkinsville,  7  B.  M.  38. 

*Hammar  v.  City  of  Covington,  8 
Met.  494.  The  charter  contained  the 
words'* The  Council  —  shall  have 
the  exclusive  control  of  the  streets, 
etc.,  and  shall  cause  the  same  to  be 
kept  clean  and  in  repair."     The  case 


follows  a  Pa.  decision  in  10  Casey, 
296; /6irf.508.  Followed  in  Trustees 
of  Catlettsburg'v.  Kinner,  13  Bush, 
334.  In  both  cases  the  street  had 
been  washed  away  by  the  river. 

'  Citv  of  Henderson  v.  Sandefer,  11 
Bush,  550.  It  is  not  easy  to  draw 
the  line. 
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than  in  those  States  in  which  the  guarantee  against  the 
"taking"  of  private  property  for  public  use  does  not  cover 
also  the  '^injuring"  of  such  property  for  a  like  purpose.  In 
a  case*  already  quoted  under  the  head  of  Constitutional  Law, 
damages  were  allowed  against  the  city  for  the  injury  done  to 
plaintiff  by  so  making  a  fill  in  grading  the  street  as  to  shut  off 
the  natural  drain  of  water,  and  thus  submerging  her  lot  during 
the  rainy  season,  which  might  have  been  avoided  by  running 
a  culvert  or  sewer  through  the  fill.  The  other  cases  already 
quoted  on  the  constitutional  guarantee  are  referred  to  by  the 
court.  In  speaking  of  the  measure  of  damages  the  court  says: 
"While  no  recovery  can  be  had  for  physicians'  bills  paid,  or 
the  loss  of  time  on  the  part  of  the  occupants  on  account  of 
sickness  caused  by  the  stagnant  water,  still  these  facts  may  be 
proven  with  a  view  of  showing  the  extent  to  which  the  value 
of  the  property  has  been  lessened,"  the  recovery  to  be  meas- 
ured by  this  depreciation. 

The  courts  of  Kentucky  follow  those  of  other  States  in  not 
entertaining  any  claim  for  damage  arising  from  the  non-per- 
formance or  ill  performance  of  the  powers  conferred  on  the 
municipal  autiiorities  in  the  preservation  of  the  peace  or  public 
safety.  As  far  as  such  functions  are  intrusted  to  a  city  or 
town,  it  acts  not  as  a  corporation,  but  as  a  political  division  of 
the  Commonwealth.* 

A  county  is  not  liable  for  a  tort  of  either  omission  or  com- 
mission, though  in  view  of  the  powers  of  the  Levy  Court  over 
roads  and  bridges  the  reason  on  which  cities  are  held  liable 
applies  to  a  county  as  well.* 

The  courts  of  equity  of  Kentucky  have  gone  as  far  as  any 
in  undertaking  to  restrain  by  injunction  any  unlawful  assump- 
tion of  municipal  powers,  as  is  shown  supra.  Section  42,  in  the 
matter  of  taxes,  at  the  suit  of  any  owner  of  taxable  property, 
in  restraining  a  bond  issue  leading  to  taxes,  or  stopping  tlie 
expenditure  of  money  for  purposes  ultra  mrc8;  for  instance, 

*  Kemper  v.  Louisville,  14  Bush,  ^Downing  v.    Mason   County,  87 

87.    See  supra.  Sec.  15,  n.  1.  Ky.  208,  bused  on  precedents  from 

^  James'  adm'r  y.  Trustees  of  Har-  other  States. 
rodsburg,  86  Ky.  191. 


138 


KENTUCKY   JURISPRUDENCE. 


[CH.  VII. 


where  a  council  proposes  to  pay  fees  for  obtaining  legislation 
enlarging  its  powers,  or  a  reward  to  have  a  defaulter  arrested/ 

But  twice,  and  at  long  intervals,  the  Court  of  Apj^eals  has 
denied  an  injunction  against  town  authorities  attempting  to 
enforce  their  ordinances  by  summary  proceedings  in  conflict 
with  the  supposed  property  rights  of  the  complainant  (in  one 
case  where  such  action  of  the  town  lessened  the  value  of  com- 
plainant's wharf),  and  declared  that  the  invalidity  of  these 
ordinances,  or  the  higher  proi>erty  rights  of  the  complainant 
should  be  first  established  at  law.®  An  old  privileged  ferry 
right  was  protected  by  injunction  against  a  city  aiding  a  rival 
ferry.* 

Sec.  46.  Streets  and  Roads.  The  towns  and  cities  of 
Kentucky  were  always  *'  laid  out  '*  with  all  the  streets,  alleys, 
public  places,  wharves,  etc.,  traced  out  and  dedicated  to  the 
public  uses  long  in  advance  of  population,  and  additions  were 
made  in  like  manner  to  the  original  sites. 

An  act  of  1796^  re-enacted  in  the  Revised  Statutes,  and 
again  in  the  General  Statutes,  of  which  it  forms  Chapter  107, 
confers  power  on  the  County  Court  to  establish  a  town  when 
deemed  of  advantage  to  the  public,  on  the  application  of  the 
owner  of  the  land  on  which  it  is  to  be  laid  out.  The  act  fol- 
lowed the  plan  pursued  by  the  Virginia  Legislature  in  laying 
out  the  towns  of  Lexington,  Louisville,  Bardstown,  Danville, 
etc.  The  order  of  the  County  Court  made  upon  such  applica- 
tion shall  vest  the  land  in  the  trustees  appointed  by  the  court 
*^  as  effectually  as  if  done  by  an  act  of  the  legislature."  The 
land  so  vested  *'  shall  be  by  them  (or  a  majority,  etc.)  laid  off 
into  convenient  streets  and  lots,"  and  the  lots  sold  at  auction, 
and  the  proceeds  turned  over  to  the  owner  of  the  land.     Any 


'Seo  supra^  Sec.  43,  n.  9,  14  Bush, 
812;  Ihirf,  324. 

•Trustees  of  Louisville  v.  Gniy,  1 
Liu.  147  ;  Brown  v.  Trustees  of  Cat- 
lettsljuruj,  11  Bush,  435. 

•Newport  v.  Taylor's  cxr's,  16  B. 
M.  699,  779.  Hard  to  reconcile  with 
Gibbons  v.  Ogden,  9  Wheaton,  203. 

»M.and  B.  Stat.,  II,  p.  1506;  Litt. 


L.  Ky.,  I,  512.  The  amendatory  act 
of  1800  (M.  and  B.  1509;  L.  L.  K. 
II,  406)  has  no  bearing  on  the  lay- 
ing out  of  streets,  except  in  that  it 
orders  the  town  trustees  to  have  the 
plan  of  the  town  recorded.  Under 
the  first  act  as  soon  as  tliere  were  fif- 
teen resident  lot  owners  they  were 
to  elect  the  trustees. 
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additions  to  the  town  made  by  adjoining  owners  shall  be  laid 
off  likewise  by  trustees  appointed  in  like  manner. 

In  a  town  laid  out  under  this  statute  or  a  charter  with  like 
provision,  the  trustees  in  whom  the  title  is  vested  can  not  sell 
any  space  which  on  their  plat  is  covered  by  streets,  alleys,  or 
open  public  places;  if  they  do  so,  the  town  can  recover  back 
the  land  thus  sold.' 

And  when  a  laud  owner  lays  his  land  out  in  squares  divided 
by  streets  and  open  places,  not  under  the  statute  or  any  order 
of  a  County  Court,  but  sells  lots  afterward  with  reference 
to  the  plat,  every  purchaser  has  an  enforcible  right  to  have 
these  streets  and  places  kept  open,  not  only  to  himself,  but  to 
all  the  world ;  and  a  town  afterward  organized  on  the  platted 
land  can  enforce  this  right  in  its  corporate  capacity.^ 

When  a  town  is  laid  out  at  or  near  the  Ohio  or  other  navi- 
gable river,  it  is  presumed  to  reach  to  low-water  mark,  and 
that  the  "slip''  between  the  "  Front"  or  "Water"  street,  as 
marked  on  the  plat,  is  reserved  as  a  commons  where  the 
towns-folk  may  draw  water  from  the  river;  also  for  "  lading 
and  unlading  boat^,  etc."*  Nearly  all  the  disputes  have  arisen 
about  this  "  slip." 

Yet  when  the  town  and  city  had,  for  forty  years  after  it  came 
under  self-government,  acquiesced  in  a  sale  by  the  trustees  of 
the  strip  between  "Water  Street "  and  the  river,  it  was  held 
to  be  estopped  from  reclaiming  it,  and  from  repudiating  its 
contract  with  the  owner  to  give  him  a  share  in  the  wharfage.* 


•  Buckner  v.  Trustees  of  Augusta, 
1  A.  K.  Mar.  8 ;  Kcmnedy's  heirs  v. 
Town  of  Covington,  8  Dana,  60; 
Trustees  of  Augusta  v.  Perkins,  3  B. 
M.  487.  The  town  can  sell  at  law 
without  first  tendering  back  the  price. 
(City  of  Covington  v.  McNickles' 
heirs,  18  B.  M.  884.)  The  disposition, 
even  if  approved  by  all  the  citizens, 
would  remain  invalid.  (Alves  v. 
TownofHender8on,16B.M.131,170.) 

•  Rowan's  exr's  v.  Town  of  Port- 
land, 8  B.  M.  232.  A  dedication  to 
the  public  is  not  witliin  the  statute 


of  frauds  and  good  without  signa- 
ture (McKinney  v.  Griggs,  6  Bush, 
405) ;  but  it  is  (as  elsewhere)  not  good, 
so  as  to  constitute  a  municipal  high- 
way, till  accepted.  (Gedgc  v.  Com- 
monwealth, 9  Bush,  61.)  An  ordi- 
nance to  improve  a  street  would  im- 
ply an  acceptance. 

*  Trustees  of  Maysville  v.  Boone, 
2  J.  J.  Mar.  2*M;  Giltner  v.  Trustees 
of  Carrolton,  7  B.  M.  680;  City  of 
Louisville  v.  Bank  U.  S..  8  B.  M.  144; 
Rowan's  exr's  v.  Portland  (n  8). 

*  Citv  of  Louisv.  V.  Bank  U.  S.  n.  4. 
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The  legislative  transfer  to  the  trustees,  either  under  the 
statute  or  by  local  act,  gives  them  the  soil  in  the  streets  as 
well  as  in  the  lot.s,  so  as  to  make  the  minerals  under  them  cor- 
porate property;*  and  though  the  fee  in  a  street  be  in  the 
adjoining  lot  owners,  the  possession,  with  whatever  rights 
belong  to  it,  is  in  the  municipal  body/ 

Though  the  power  of  eminent  domain  may  condemn  the 
very  franchise  which  lias  been  obtained  through  its  exercise :  a 
street  may  be  taken  for  a  railroad,  or  a  railroad  for  a  street,  or 
part  of  the  track  of  one  road  be  condemned  to  serve  for  the 
crossing  of  another;  yet  in  the  absence  of  clear  words  to 
that  effect  in  a  statute,  it  will  not  be  presumed  that  the  power 
of  condemnation  for  railroad  purposes  extends  to  a  city  street.* 

As  the  terms  on  which  strips  of  land  may  be  condemned 
for  the  laying  out  or  widening  of  streots  are  different  for  every 
city  or  town  of  the  Commonwealth,  they  can  not  be  discussed 
here. 

Neither  can  the  law  for  the  laying  out  or  discontinuance  of 
county  roads  be  discussed  in  its  details.  It  is  treated  in  fifty 
sections'  of  the  General  Statutes,  many  of  which  direct  the 
course  of  proceeding  in  the  County  Court  before  the  jury 
upon  an  ad  quod  damnum  and  upon  appeal.  It  is  enough  to 
state  that  the  right  of  way  is  generally  obtained  by  condem- 
nation ;  the  work  along  the  road  is  done,  and  the  "  metal " 
put  on  it,  all  at  the  county's  expense  ;  the  county  in  its  corpo- 
rate capacity  becomes  the  owner  of  the  road  (and  so  of  a 
bridge),  with  the  right  to  sue  for  any  trespass.*" 

A  county  road  may  be  established  as  a  convenience  of 
travel,  under  the  first  section  of  the  road  law,  toward  so  many 
points  as  to  leave  the  discretion  of  the  County  Court  as  much 
as  unlimited;   but  the  convenience  must  not  be  that  of  one 

•Tnistocsof  Hawesville  v.  Hawes*  ^  J.,  M.  &  I.  R.  R.  Co.  v.  Esterle, 
heirs,  8  Bush,  679.   This  decision  does  18  Bush,  6G7,  678. 
not  interfere  with  the  common  law  ^  Lou.  City  Railway  Co.  v.  Central 
rule,  that  he  who  purchases  lots  with  Pass.  R.  R.  Co.,  87  Ky.  223.     Corn- 
reference  to  a  street  laid  out  by  the  wall  v.  L.  &  N.  R.  R.  Co.;  Ibid.  72. 
owner  acquires  a  title  to  the  "  middle  ®  Gen.  Stat.,  Ch.  94,  Article  1. 
thread   of  the   way."     (Trustees  of  ^^  Lawrence   County  v.  Cbattaroi 
Hawesville  v.  Lander,  6  Bush,  232.J  Railroad  Co.,  81  Ky.  226. 
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party,  but  that  of  the  public."  Section  12  allows  roads  to  be 
run  out  into  the  country  simply  to  extend  the  streets  of  a  city 
in  a  straight  line  as  far  as  one  or  two  miles  (according  as  the 
city  has  more  or  less  than  50,000  inhabitants),  provided  the 
applicants  are  willing  to  pay  the  cost,  the  object  being  evi- 
dently to  allow  suburbs  to  be  laid  out  Vhich  will  not  be 
liable  to  city  taxation,  and  which  in  the  later  growth  of  the 
city  may  be  absorbed  in  it.  Whether  the  power  of  eminent 
domain  can  be  exercised  for  such  a  purpose  is  not  very  clear. 

Note. — As  to  lapse  of  time  in  favor  of  purprestures,  see  tw/ra, "  Limita- 
tion of  Actions  for  Land." 

Sec.  47.  Municipal  Records.  The  validity  and  authen- 
ticity of  these  records  is  oftenest  drawn  in  question"  in  suits 
upon  apportionment  warrants,  sometimes  in  cases  arising  out 
of  ordinary  town  or  city  taxes,  prosecutions  for  the  breach  of 
by-laws,  enforcement  of  contracts  against  a  city,  etc. 

The  leading  principle,  that  the  governing  body  can  only 
speak  through  its  journal,  has  been  carried  in  Kentucky  to  its 
fullest  extent.  Where  a  supposed  ordinance  is  the  foundation 
of  the  suit,  and  the  journal  of  the  sitting  of  the  council  at; 
which  it  purported  to  have  been  passed  does  not  show  its 
passage,  it  is  no  ordinance,  and  a  subsequent  council  can  not 
turn  it  into  one  by  ordering  the  old  journal  to  be  corrected.* 
Or  where  the  council  clerk  habitually  kept  no  regular  min- 
utes on  his  journal  (though  he  made  short  notes  on  his  blotter), 
but  had  the  ordinances  which  he  thought  had  been  passed  by 
the  board  printed,  and  they  were  then  acted  upon  by  the  city 
authorities,  they  were  all  deemed  invalid.'  And  thus,  where 
the  clerk  wrote  up  his  journal  from  printed  proceedings  after 
a  long  lapse  of  time,  and  the  minutes  for  each  session  were  not 

^  Fletcher  v.  Fugate,  8  J.  J.  Mar.  itself  not  being  spread  on  the  journal. 

68L  It  ought  not  to  have  appeared  there, 

'City  of  Covington  v.  Ludlow,  1  except  by  its  title.     Quccre:  Is  not 

Met.  296.  the  body  of  the  ordinance,  signed  by 

'City  of  Louisville  v.  McKegney,  the  proper  officers,  higher  evidence 

7  Bush.  651.  Judge  Peters,  evidently  than  the  minutes  showing  its  pas- 

by  mistake,  speaks  of  the  ordinance  sage  ?     See  statute  quoted  below. 
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signed  by  the  presiding  officer^  all  the  municipal  acts  con- 
tained in  them  were  held  void.* 

The  orders  of  the  Levy  Court,  or  of  the  County  Court,  when 
held  by  the  Presiding  Judge,  though  they  refer  to  matters  of 
administration  or  taxation,  are  always  in  the  form  of  judicial 
orders,  and  are  tested  by  the  rules  applying  to  court  records. 

The  proof  of  municipal  acts  raises  more  difficult  questions. 
It  was  held,  in  1842,  that  a  city  court  having  cognizance  of 
offenses  against  the  local  ordinances  or-  by-laws  could  and 
should  take  judicial  notice  of  their  existence  and  contents;* 
but  somewhat  inconsistently,  in  1887,  the  Court  of  Appeals  de- 
clared void  an  enactment  which  required  the  courts  of  Jeffer- 
son County  to  take  judicial  notice  of  the  ordinances  of  Louis- 
ville (without  requiring  other  courts  to  do  so),  although  these 
courts  were  intrusted  with  the  enforcement  of  these  ordinances 
in  civil  cases,  as  much  as  the  city  court  in  penal  cases.* 

When  proof  of  municipal  acts  is  needed,  we  first  look  into 
the  statutory  means  of  bringing  it  forward,  and  find  that  the 
General  Statutes,  copying  from  the  revision  of  1852,  provide:* 

^^All  courts,  tribunals,  and  officers  shall  take  notice  of  the 
official  signature  of  any  officer  of  this  State,  of  the  United 
States,  or  of  any  State  or  Territory  in  the  United  States.'^ 

**A  copy  from  the  mayor's  office  of  any  city,  or  from  the 
official  books  of  any  town  or  religious  society  of  an  ordinance 
or  by-law  for  the  rule  of  such  city,  town,  or  society,  attested 
by  the  keeper  thereof,  shall  be  evidence  for  any  purpose  for 
which  the  original  could  be  received."  The  questions:  Who 
are  officers  of  this  State,  and  who  is  the  lawful  '* keeper"  of 
city  ordinances?  were  thoroughly  expounded  by  the  Court  of 
Appeals  in  1877,  in  a  street  improvement  case  from  Louisville 
in  which  the  infancy  of  some  of  the  defendants  called  for  strict 
proof  of  all  steps  taken  toward  fixing  the  lien.^ 

"  City  of  Louisville  v.  Gordon,  MS.  divest  their  vested  rights, 
opinion,  1883;  see   Louisville   City  *Marchv.Commonw*th,  8  B.M.26. 

Code,  p.  860.  This  happening  at  Lou-  *  Johnson  v.  Ferrell,  8  Ey.  Law 

isville,  a  curative  act  was  obtained  in  Bep.  217. 
1871,  but  this  of  course  could  not  im-  •  Chap.  87,  Sec.  6. 

pose  obligations  on  individuals,  nor  '  Barret  v.  Godshaw,  12  Bush,  592. 
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The  following  rulings  were  announced  in  the  opinion  : 

1.  The  clerk  of  each  board  of  the  General  Council  is,  under 
the  charter,  an  officer  of  the  city  government,  and,  being  such, 
also  a  State  officer,  of  whose  official  signature  the  court  must 
take  notice,  and  the  letters  "C.  B.  C."  and  "C.  B.  A."  are  suf- 
ficient to  denote  the  bearers  of  the  names  to  which  they  are 
appended  as  Clerks  of  the  Boards  of  Councilmen  and  o 
Aldermen. 

2.  Under  the  charter  all  proceedings  and  papers  of  the 
Mayor  and  General  Council  are  "  public  records,"  and  as  such 
enjoy  full  faith  and  credit,  and  "  official  copies  thereof  may  be 
read  ...  as  (those)  of  other  public  records."  From  this  and 
Section  6,  Chapter  37,  of  the  General  Statutes,  the  con- 
clusion is  drawn  that  the  clerk  of  each  board,  being  the  keeper 
of  its  journals  and  papers,  may  certify  under  his  hand  what- 
ever is  done  by  his  board. 

3.  Neither  of  these  clerks,  however,  can  certify  what  has 
been  done  by  the  board  of  which  he  is  not  clerk;  hence 
neither  of  them,  but  the  mayor  is  the  keeper  of  ordinances 
and  joint  resolutions,  and  he  is  the  proper  person  to  authen- 
ticate copies  of  such  instruments.® 

"Toremedy  this,  anactof  April22,      nances,  and  the  C.  B.  C.  the  keeper 
1886  (Seas.  Acts,  Vol.  II,  201),  made      of  all  joint  resolutions. 
the  G.  B.  A.  the  keeper  of  all  ordi- 
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OFFICIAL  ACTS  AND  RESPONSIBILITIES. 

Sec.  48.  De  Facto  OflBcers. 

Sec.  49.  Responsibility  of  Ministerial  Officers. 

Sec.  50.  Liability  of  Judicial  Officers. 


Section  48.  De  Facto  Officers.  The  rules  distinguish- 
ing between  officers  de  facto  and  de  jure,  as  established  else- 
where, have  been  acknowledged  by  the  courts  of  Kentucky. 
One  who  has  been  improperly  apix)iiited  or  elected,  or  who 
does  not  possess  all  the  qualifications  prescribed  by  the  or- 
ganic or  other  law,  or  who  has  not  taken  the  official  oath  or  any 
part  of  such  oath,  or  has  taken  such  oath  only  before  an  officer 
not  empowered  to  administer  it,  or  who  has,  while  in  office,  lost 
one  of  his  qualifications  by  change  of  residence  or  by  the 
acceptance  of  a  Federal  office,  will,  nevertheless,  while  he  is 
permitted  to  carry  on  and  does  carry  on  the  duties  of  the 
office  to  which  he  has  been  rightfully  or  wrongfully  elected 
or  appointed,  be  an  officer  de  facto^  whose  acts  are  valid  as 
between  third  parties  until  he  is  expelled  from  the  office  by 
direct  proceedings;  but  he  will  not  himself  be  protected  by 
his  official  character  for  any  forcible  action  which  he  may  take 
or  authorize.* 

While  Kentucky  thus  approves  the  general  doctrine,  it  has 
grafted  upon  it  some  exceptions  and  extensions.     Thus  where, 


*  Rodman  v.  Harcourt  &  Carrico, 
4  B.  M.  224  (justice,  appointed  such 
while  postmaster);  Patterson  v.  Mil- 
ler, 2  Met.  493  (sheriff,  elected  while 
residing  in  another  county) ;  Rice  v. 
Commonwealth,  3  Bush,  14  (police 
judge,  having  taken  the  official  oath 
before  a  notary);  Morgan  v.  Vance, 
4  Bush,  823  (collector  of  taxes,  who 


had  not  taken  the  test  oath  against 
dueling);  L.  &  H.  T.  P.  R.  Co.  v.  Mc- 
Murtry,  6  B.  M.  218  (a  justice  who 
had  moved  out  of  the  county);  Jus- 
tices of  Jefferson  v.  Clark,  1  Mon.  86 
(a  ruling  not  necessary  for  the  de- 
cision, as  to  a  Justice  improperly  ap- 
pointed). 
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by  an  additional  oath,  persons  already  filling  an  office  are  to 
be  clothed  with  new  powers  (  f.  i.,  a  board  of  aldermen  to  be 
turned  into  a  court  of  impeachment),  the  failure  to  have  such 
oath  properly  administered  renders  the  proceedings  carried 
on  in  the  new  character  wholly  void.' 

When,  under  the  charter  of  a  city,  councilmen  are  elected 
for  a  term  of  one  or  two  years  and  no  longer,  but  in  the  belief 
that  they  remain  in  office  till  their  successors  are  qualified, 
hold  another  meeting  and  do  business  between  the  election  of 
the  following  year  and  the  first  meeting  of  the  new  council, 
their  acts  on  such  occasion  are  void ;  they  are  not  a  de  facto 
council.*  But  from  the  opinion  of  the  court  and  the  authori- 
ties quoted  it  seems  that  the  position  of  treating  them  as  a 
de  facto  council  was  not  raised. 

And  an  oath  administered  by  a  de  facto  officer  (for  instance, 
a  judge  of  election  who  has  himself  not  been  sworn)  is,  when 
false,  not  perjury  under  a  definition  of  that  offense,  which  re- 
quires the  false  oath  to  have  been  tid ministered  by  an  author- 
ized person.* 

While  the  law  recognizes  an  officer,  it  does  not  tolerate  an 
office,  de  facto,  unless,  indeed,  the  whole  government  be  over- 
thrown by  revolution.  Those  who  assume  to  act  in  an  office 
which  under  the  Constitution  can  not  or  iinder  the  laws  does 
not  exist,  can  not  perform  any  binding  acts.  This  doctrine 
was  announced  by  the  Court  of  Appeals,  in  1829,  as  to  the 
acts  of  "  Messrs.  Barry,  Haggin,  Trimble,  and  Davidge,"  that 
is,  the  New  Court  Judges,  in  dismissing  an  appeal  to  the  Court 
of  Appeals,  for  not  filing  the  records  with  "  P.  P.  Blair,  who 
was  acting  as  clerk  to  them.'^* 

Sec.  49.  Kesponsibility  of  Ministerial  Officers. 
The  duties  and  responsibilities  of  sheriffs,  court  clerks,  and 

'  Tomppert  v.  Lithgow,  1  Bush,  1 76.  *  Biggerstaff  v.  Commonwealth,  1 1 

The  aldermen  were  sworn  by  a  no-  Bush,  169,  supported  by  English  au- 

tary  to  try  the  impeachment.  thority. 

•  Higdon  V.  The  City  of  Louisville,  *  Hildreth's  heirs  v.  Mclntyre's  dev- 
2  Met.  526.    See,  on  the  other  hand,  isee,  1  J.  J.  Mar.  206.     See  fnipra. 
Sec.  29,  n.  2,  for  a  judge  holding  his  Sec.  7,  as  to  Old  and  New  Court  con- 
seat  for  more  than  the  proper  term,  troversy. 
being  deemed  a  judge  de  jure, 

10 
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commissioners  carrying  on  judicial  sales  are,  in  Kentucky, 
very  much  the  same,  as  elsewhere  in  America  or  England, 
except  as  far  as  they  have  been  modified  by  statute.  Under 
the  name  of  sheriff  must  be  comprised  not  only  the  coroner 
and  jailer,  who  in  special  cases  may  act  in  his  stead,  but  coo- 
stables,  the  Marshal  of  the  Louisville  Chancery  Court  (who 
is  also  the  standing  commissioner  for  all  decretal  sales  in 
Jefferson  County  ordered  by  his  court),  and  city  marshals, 
when  serving  process. 

1.  Taking  Bonds.  The  duty  of  justify  ing  bondsmen  is  thrown 
upon  sheriffs,  clerks,  and  commissioners  at  almost  every  step, 
and  they  are  as  much  answerable  to  one  party  for  refusing  a 
good  bond,  and  thereby  subjecting  him  to  loss  or  annoyance, 
as  to  the  other  party  for  accepting  a  bond  insufficient  either  in 
form  or  in  the  solvency  of  the  sureties.  The  Code  of  Practice 
in  Civil  Cases,  in  Section  611,  lays  down  the  rule,  by  observing 
which  officers  can  keep  themselves  harmless  against  loss, 
though  the  sureties  should  afterward  fail :  "  The  surety  in 
every  bond  .  .  .  must  be  a  resident  of  this  State,  and  be 
worth  double  the  sum  to  be  secured  beyond  the  amount  of 
his  debts,  and  have  property  liable  to  execution  in  this  State 
equal  to  the  sum  to  be  secured."  (Two  or  more  sureties 
must  have  the  qualifications  in  the  aggregate.)  Section  76 
of  the  Criminal  Code  fixes  in  like  manner  the  qualifications 
for  bail. 

It  will  be  seen  that  the  word  "debts'^  is  not  coupled  with 
^liabilities  ;'^  this  might  allow  a  man  with  limited  means  to 
sign  any  number  of  bonds,  for  each  of  which  by  itself  he 
can  justify.  The  question  has  been  much  talked  about,  but 
never  brought  before  an  appellate  court,  except  indirectly, 
in  cases  where  the  question  arose  whether  a  man's  suretyship 
was  to  be  considered  in  determining  upon  his  solvency  or  in- 
solvency. 

2.  Indemnifying  Bonds.  A  sheriff  holding  an  attachment, 
distress  warrant,  or  general  attachment,  and  who  is  called 
upon  by  the  plaintiff  to  levy  on  or  to  sell  property  of  which  he 
"  doubts "  whether  it  be  subject  to  levy  under  his  writ,  may 
shield  himself  against  responsibility  by  insisting  on  an  indem- 
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nifying  bond.^  If  the  plaintiff  will  not  or  can  not  give  the 
bond,  he  can  not  hold  the  officer  for  a  failure  to  levy  or  to 
sell ;  if  he  gives  it,  with  sufficient  surety,  the  owner  of  the  prop- 
erty wrongfully  levied  upon  can  not  sue  the  sheriff,  but  has  his 
recourse  against  the  obligors  in  the  bond  alone,  though  these 
should  afterward  become  insolvent.  The  validity  of  a  law 
which  allows  the  sheriff  thus  to  commit  a  trespass  without  an- 
swering for  it  has  never  been  questioned.'  If  the  bond  does 
not  contain  the  clauses  securing  the  claimant  of  the  property 
against  damage,  the  officer  is  not  discharged.'  Where  the 
bond  was  given  and  returned  after  the  true  owner  had  brought 
suit  against  the  sheriff,  it  was  deemed  too  late ;  and  he  can 
not  defend  the  trespass  involved  in  the  mere  levy  unless  he 
takes  the  bond  before  levying.*  But  as  the  return  of  the 
bond  before  suit  brought  against  the  sheriff  had  been 
mentioned  in  these  cases  as  necessary,  the  claimant  in  a  late 
case  hastened  his  action  so  as  to  anticipate  the  sheriff,  who 
had  taken  the  bond  long  before  the  sale,  but  returned  it  one 
day  thereafter  to  the  clerk^s  office.  The  court  thought  that  it 
was  proper  for  the  sheriff  to  keep  the  bond  with  him  at  the 
sale,  as  one  of  its  clauses  guarantees  the  title  in  all  articles 
sold  to  the  purchasers,  and  reversed  a  judgment  rendered 
against  the  sheriff  for  the  value  of  the  goods.* 

On  the  other  hand,  where  the  officer  fails  to  levy,  or  to  safely 
keep  the  property,  he  is  not  liable  for  more  than  the  execution 
defendant's  interest  therein  ;  if  the  property  belongs  to  others, 
no  substantial  damages  can  be  recovered.* 

It  has  been  held,  that  where  the  sheriff  is  notified  that  the 
goods  on  which  he  has  levied  are  not  the  property  of  the  de- 
fendant, but  persists  in  selling  them  without  asking  for  a  bond 
of  indemnity,  and  the  purchaser  pays  for  but  loses  the  goods, 


» Civ.  0.  Prac,  Sees.  641-648,  as  to 
executions  and  distress  warrants; 
Sec.  211,  as  to  attachments. 

»Gunn  V.  Gudehus,  16  B.  M.  447. 
A  remarkable  case,  as  under  a  provis- 
ion of  the  Code  the  execution  plain- 
tiff was  substituted  -as  a  defendant 
for  the  sheriff,   and  judgment  was 


rendered  for  him,  because  the  sheriffs 
having  given  an  indemnity,  should 
not  have  been  sued. 
'Jewell  V.  Mills,  8  Bush,  62. 

*  Green  v.  Hackley,  8  Mete.  886; 
Carrington  v.  Herrin,  4  Bush,  624. 

*  Rudy  V.  Johnson,  11  Bush,  648. 
«Snoddy  v.  Foster,  1  Mete.  160. 
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the  sheriff  is  liable  as  on  a  warranty  of  title,  which  he  would 
not  be  if  he  had  not  been  warned/  An  indemnity  bond  con- 
tains a  warranty  to  the  purchasers,  and  it  was  thought  right 
that  the  sheriff  should  assume  that  responsibility  of  the  bonds- 
men, of  which  by  his  precipitancy  the  purchaser  was  deprived. 
3.  The  statute  imposes  on  the  sheriff  (aside  of  a  fine  for 
not  returning  on  the  return  day  an  execution,  or  an  attachment 
to  enforce  a  decree  in  chancery®),  a  penalty  of  thirty  per  cent, 
recoverable  by  action  or  motion  from  him  and  his  sureties, 
along  with  the  amount  of  the  execution  and  the  costs  of  re- 
covery, if  he  fails  without  reasonable  excuse  to  return  an  execu- 
tion  placed  in  his  hands  for  thirty  days  after  the  return  day,* 
and  a  penalty  of  fifteen  per  cent  per  annum  if  he  collects  any 
money  on  execution  or  other  process,  and  does  not  at  once  pay 
it  over  to  the  party  entitled  thereto,  his  agent  or  attorney  ;  ^^ 
and  it  does  not  allow  to  him,  in  any  proceeding  against  him 
for  delay,  the  defense  of  the  plaintiff's  consent  to  or  request 
for  such  delay,  unless  he  can  show  the  consent  or  request  of 
the  plaintiff,  his  agent  or  attorney,  in  writing."  The  law 
giving  the  penalty  of  thirty  per  cent  has  been  construed  nar- 
rowly as  being  highly  penal.  Thus  the  want  of  "reasonable 
excuse  ^^  must  be  pleaded  or  set  forth  in  a  notice  of  motion." 
The  liability  is  classed  among  those  created  by  statute,  rather 
than  by  the  sheriff^s  bond,  and  is  as  such  barred  by  the 
shorter  limitation  of  five  years."  The  remedy  is  given  to  the 
plaintiff  in  the  execution;  not  to  one  defendant,  who  as  surety 
pays  the  debt  after  return  day,  and  is  thus  substituted  to  the 
plaintiff's  claim  and  to  all  "liens"  in  its  support,  the  right 
to  this  penalty  not  being  a  lien.** 


^Harrison  v. Shanks,  13  Bush,  620. 
A  remark  in  McGhee  v.  Ellis,  4 
Litt.  244,  that  the  sheriff  is  liable  to 
purchasers  for  want  of  title  in  goods 
sold,  is  rejected  as  a  more  dictum,  but 
is  followed  to  the  limited  extent 
stated  above. 

8 Gen.  Stat.,  Ch.  38,  Art.  XVII, 
Sec.  8,  construed  in  Deposit  Bank  of 
Oynthiana  v.  Glenn,  1  Mete.  587. 

•Ch.  88,  Art.  XVII,  Sec.  6,  lim- 


ited by  Sec.  6,  that  when  the  money 
due  has  been  paid,  only  the  thirty 
per  cent  penalty  can  be  recovered. 
See  Commonwealth  v.  Bosley,  5  Bush, 
221. 

w  Ibid.  Sec.  4. 

"  lind.  Sec.  2. 

"  Johnson  v.  Bradley,  1 1  Bush,  666. 

"  Royse  v.  Reynolds,  10  Bush,  286. 

"Sanders  V.  Bank  of  Ky.,  1  Mete. 
827. 
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The  responsibility  of  the  sheriff  and  county  clerk  for  State 
and  county  revenue,  or  for  fee  bills,  lies  out  of  the  scope  of  this 
work;  the  que.stion,what  wrongful  acts  of  such  oflBcers,  or  recep- 
tion of  money  by  them  is  official,  so  as  to  render  their  sureties 
liable,  will  be  treated  under  the  head  of  Statutory  Bonds. 

It  remains  to  mention  two  decisions,  made  on  common  law 
grounds,  which  extend  a  sheriff's  civil  liability  beyond  the  or- 
dinary rules. 

It  was  held  in  one  case  that  a  sheriff,  holding  several  exe- 
cutions in  his  hands,  of  different  dates,  all  against  one  defend- 
ant, but  some  of  them  including  other  defendants  with  him, 
must  at  his  own  ])eril  undertake  to  marshal  the  assets  so  as  to 
satisfy  as  near  as  he  can  all  the  writs.^ 

It  was  also  held  (Judge  Robertson,  in  the  opinion  of  the 
court,  admitting  the  absence  of  all  precedent),  that  the  Com- 
monwealth may  recover  damages  in  a  civil  action  against  the 
sheriff  for  failing  to  execute  a  warrant  of  arrest  for  a  finable 
misdemeanor;  but  as  the  appeal  came  up  from  a  judgment  for 
defendant  on  demurrer  to  the  petition,  the  court  did  not  define 
the  measure  of  damages,  and  admitted  that  it  would  be  diffi- 
cult to  do  so.** 

Sec.  50.  Liability  of  Judicial  Officers.  As  a  rule  it 
is  both  illogical  and  unfair  to  hold  a  judge  to  account,  either 
civilly  or  criminally,  for  a  false  judgment,  or  even  a  failure  to 
act,  or  an  excess  of  jurisdiction  where  the  measure  of  such 
jurisdiction  is  one  of  the  points  before  him.* 

There  are,  however,  exceptions  : 

1.  Judges  of  all  courts  are,  in  Kentucky  as  in  most  other 
States,  answerable  in  a  stated  sum — $500 — to  a  petitioner 
for  habeas  corpus,  upon  refusing  without  good  cause  to  issue 
the  writ.' 

2.  The  County  Judge  is  charged  with  the  appointment  of 
guardians,  who  have  to  execute  a  "covenant  (that  is,  an  un- 
limited bond)  for  the  faithful  performance  of  duty.  The  stat- 
ute proceeds : 

"  Commonwealth  ex  r«Z.  Tiffany  V.  'Xean  v.  Woolley,  MS.  O.,  Jeff. 

Hurt,  4  Bush,  64.  Court  of  Common  Pleas,  1883. 

"Com'nw'th  v.  Reed,  2  Bush,  618.  « Cr.  C.  P.,  Sec.  401. 
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"  If  the  court  fails  to  take  such  covenant,  or  accepts  such 
person  or  persons  for  surety  as  do  not  satisfy  it  of  their 
sufficiency,  the  judge  so  in  default  and  his  sureties  shall  be 
jointly  liable  to  the  ward  for  any  damage  he  may  sustain 
thereby/'  * 

Where  by  an  oversight  a  guardian  appointed  for  several  in- 
fants had  executed  a  bond  securing  only  a  part  of  them  (no 
other  bond  could  be  found  in  the  bond-book)  and  the  guardian 
defaulted,  the  County  Judge  was  held  res|)onsible  to  the  unse- 
cured wards.*  But  the  statute  gives  this  remedy  to  the  w^rd 
only;  a  surety  on  a  guardian's  first  bond,  who  obtains  an  or- 
der for  new  sureties  and  fails  to  be  discharged  by  the  negli- 
gence of  the  County  Judge  in  taking  a  void  bond,  can  not 
avail  himself  of  it.* 

Where  it  was  alleged  that  the  County  Judge  "  negligently 
failed  to  take  a  covenant  with  good  surety,  and  negligently 
failed  to  examine  into  the  solvency  of  the  sureties,  etc.," 
and  that  they  were  insolvent  and  the  guardian  defaulted,  this 
was  deemed  the  same  as  that  he  neither  knew  the  sureties 
to  be  good,  nor  made  inquiries,  and  sufficient  to  hold  him.* 
But  the  judge  does  not,  like  a  clerk  or  sheriff,  guarantee 
that  the  sureties  which  he  accepts  are  good  at  the  time,  which 
indeed  is  impracticable,  as  the  amount  of  the  covenant  is  un- 
limited.^ 

3.  Justices  of  the  Peace,  It  was  said  in  an  old  case,*  with- 
out being  material  to  the  decision,  that  a  magistrate  giving  a 
wrong  judgment  from  corrupt  motives,  in  a  case  within  his 
jurisdiction,  would  render  himself  liable  to  an  action;  but  it 
is  very  doubtful  whether  at  this  day  such  a  suit  would  be 
maintained.  But  where  he  steps  out  of  his  limited  jurisdic- 
tion it  is  different,  and  then  his  good  faith  is  immaterial.  Two 
justices  have  the  power  to  hold  to  bail  or  commit  for  a  felony, 
and  where  a  single  justice  examined  a  prisoner  brought  before 
him  on  a  charge  of  felony,  without  calling  in  another  justice, 

«Gen.  Stat,  Ch.  48,  Art.  I,  Sec.  4,  599. 

taken  from  similar  section  in  R.  Stat.  •Colter  v.  McTntyre,  11  Bush,  665. 

*  Daniel  v.  Vertrees,  6  Bush,  4.  ^  Burdine  v.  Pettas,  79  Kv.  240. 

*Kinnison  ▼.  Carpenter,  9  Bush,  •  Gregory  v.  Bn^wn,  4  Bibb,  28. 
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and  sent  the  prisoner  to  jail  for  want  of  bail^  he  was  held  an- 
swerable for  false  imprisonment.* 

4.  Judges  of  Election,  The  English  doctrine,  that  the 
officials  conducting  an  election  are  at  all  events  responsible  in 
damages  for  refusing  the  vote  of  a  qualified  elector,  has  not  been 
adopted  in  Kentucky,  The  two  judges  of  election,  and  the 
so-called  sheriff,  who  gives  the  casting  vote,  act  judicially,  and 
are  responsible  only  for  malice ; "  such  as  refusing  on  political 
grounds  the  vote  of  one  known  to  them  as  a  legal  voter." 

•Revill  V.  Pettit,  8  Mete.  819.  497;  Dudley  v.  Morgan,  Ih.  711. 

wCaulfield  ▼.  Bullock,  18  B.  M.  "  Chrisman  v.  Bruce,  1  Duv.  66. 
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Note. — In  the  following  chapters  (especially  IX  and  X)  we  shall  state 
the  law  on  some  subjects  as  it  was  from  time  to  time  changed  by  statute;  and 
we  shall  try  to  give  the  judicial  construction  of  each  statutory  provision 
where  it  first  occurs,  though  the  decisions  were  rendered  under  some  later 
re-enactment. 


Section  51.  Boundaries.  In  1776  the  county  of  Fin- 
castle,  of  the  newly  arisen  State  of  Virginia,  comprised  all  of 
its  wild  western  lands,  and  among  them  all  the  territory  now 
known  as  Kentucky.  By  a  Virginia  act  of  that  year  the 
county  was  divided  into  the  new  counties  of  Montgomery, 
Washington,  and  Kentucky,  the  la^t  named  of  which  became 
afterward  the  District,  and  a  few  years  later  the  State  of  the 
same  name.  The  boundaries  of  Kentucky  County  are  thus 
defined :  "All  that  part  thereof  (that  is,  of  Fincastle)  which 
lies  to  the  south  and  westward  of  a  line  beginning  on  the  Ohio 
at  the  mouth  of  Great  Sandy  Creek  (now  known  as  Big  Sandy), 
and  running  up  the  same  and  main  or  northea-sterly  branch 
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thereof  to  the  Great  Laurel  Ridge,  or  Cumberland  Mountain  ; 
thence  southwesterly  along  the  said  mountain  to  the  line  of 
North  Carolina/'* 

The  subsequent  treaty  of  peace  with  Great  Britain,  and 
the  cession  in  1784  of  the  territory  northwest  of  the  Ohio 
River  by  the  State  of  Virginia  to  the^United  States,  fixed  the 
Ohio  as  part  of  the  northern,  and  the  Mississippi  as  the  west- 
ern boundary  of  Virginia,  and  thus  as  the  northern  and  .west- 
ern boundaries  of  the  new  county  and  future  State.  As  Vir- 
ginia had  held  at  one  time  both  sides  of  the  Ohio  River,  and 
had  ceded  only  the  territory  northwest  of  it,  she  remained 
(and  Kentucky  through  and  after  her)  the  owner  and  sovereign 
of  the  river-bed  as  far  as  low-water  mark  on  the  northern 
side,'  together  with  all  the  river  islands.  By  an  act  which  the 
Kentucky  Legislature  passed  in  1810,  the  counties  bordering 
upon  the  river  are  expressly  declared  to  extend  to  the  State 
line,  thus  taking  in  the  bed  of  the  river.* 

In  1799  Commissioners  appointed  by  the  States  of  Vir- 
ginia and  Kentucky  submitted  a  report  as  to  tiie  true  bound- 
ary between  the  States.  The  line  was  run  from  the  starting 
point  in  the  North  Carolina  line,  in  the  main  due  northeast 
(i.  «.,  N.  45  E.),  to  the  northeasterly  fork  of  the  Great  Sandy, 
and  down  that  fork  and  river  to  its  mouth  in  the  Ohio.  Until 
then  a  more  westerly  fork  of  the  Great  Sandy  had  generally 
been  considered  the  dividing  line,  and  many  entries  of  land 
in  the  intermediate  region  had,  after  the  separation  of  the  two 
States,  been  made  in  the  Virginia  Land  Office.  The  agreement 
was  to  leave  this  region  with  Kentucky,  to  which  it  had  be- 


*  Litt.  Laws  of  Ky.,  I,  p.  626;  Gen. 
Stat.,  Ch.  8  (Bui.  and  P.  ed.  p.  210). 

'Handlev's  lessee  v.  Anthonv,  6 
Wheaton,  376.  The  land  involved 
in  this  case  lay  on  the  Indiana  side 
within  a  sharp  bend  of  the  river, 
with  a  shallow  channel  or  bayou  to 
the  north  of  it,  which,  when  full, 
helped  to  inclose  the  land  with  water 
on  all  sides,  but  which  became  dry  in 
very  low  water.  It  was  held  not  to 
be  a  river  island,  but  a  part  of  Indi- 


ana. But  the  rule  of  the  text  in  favor 
of  Kentucky's  ownership  and  sover- 
eignty was  conceded. 

»  Mor.  and  Br.,  I,  268;  McFall  v. 
Commonwealth,  2  Mete.  394.  A 
misdemeanor  (solemnizing  marriage 
without  license),  committed  on  a  boat 
in  the  river  in  front  of  Newport,  was 
punished  under  an  indictment  laying 
the  offense  in  Campbell  County.  See 
also  Louisville  Bridge  Company  v. 
City  of  Louisville,  81  Ky.  189. 
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longed  of  right,  but  that  all  Virginia  entries  made  there  before 
October  1, 1799,  should  be  as  good  as  if  the  lands  were  in  Vir- 
ginia. A  Kentucky  act  of  December  12,  1799,  ratified  this 
agreement,  with  the  proviso  that  it  shall  be  in  force  "so  soon 
as  Virginia  shall  pass  a  similar  law/'* 

This  act,  as  construed  by  the  Court  of  Appeals  in  1851,  in 
the  only  reported  case  arising  under  it,  gives  validity  to  Vir- 
ginia entries  within  the  disputed  boundary  made  before  Octo- 
ber 1,  1799  ;  but  it  does  not  allow  that  State  to  perfect  the 
entry  by  a  patent  after  the  date  named ;  and  it  is  left  unde- 
cided whether  Virginia  patents  issued  before  that  date  would 
have  been  good.*  Hence  the  claimant  under  the  Virginia 
government  could,  between  June  1, 1792,  and  October  1, 1799, 
have  acquired  only  an  equitable  title,  to  be  perfected  after- 
ward by  a  Kentucky  patent.' 

The  southern  boundary  of  the  State  is  that  which,  before 
the  erection  of  Kentucky  and  Tennessee  into  States,  separated 
Virginia  and  North  Carolina,  and  was  supposed  to  be  the  line 
of  36°  30'.  It  was  run  in  the  years  1779  and  1780,  and  is 
known  as  "Walker's  Line."  In  1819,  after  the  extinguishment 
of  the  Indian  title  to  the  land  west  of  the  Tennessee  River, 
a  line  between  it  and  the  Mississippi  River  was  run  by  Alex- 
ander and  Munsell  along  the  parallel  of  36°  30',  and  it  was 
then  found  that  Walker's  line  was  about  ten  miles  too  far 
north.  An  agreement  was  then  made  between  the  States  of 
Kentucky  and  Tennessee,  recognizing  Walker's  line  from  the 
Cumberland  Mountain  to  the  Tennessee  River  as  the  true 
line  of  sovereignty  and  jurisdiction,  but  reserving  to  the  Stat« 
of  Kentucky  all  the  lands  *'now"  (t.  e.,  February  2,  1820) 
vacant  and  unappropriated,  lying  within  the  strip  included  by 
Walker's  line  on  the  north  and  the  parallel  of  36°  30'  on  the 
south,  and  the  power  of  passing  all  laws  for  disposing  thereof; 
all  entries  of  Virginia  warranto  made  within  the  strip  to  re- 
main good/     A  suit  on    behalf  of  the  Commonwealth   was 

*  M  and  B.  Stat.,  T,  p.  266.  The  Vir-  •  See  mfra  in  Section  on  Entries, 
ginia   Legislature  passed  the  neoes-  '' Bui.  and  Fel.  edition  Gen.  Statutes, 
sary  act  of  approval.  p.  214. 

*  Salmons  v.  Webb,  12  B.  M.  365. 
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lately  brought  to  declare  a  patent  granted  within  this  strip 
void  by  reason  of  fraud  and  illegality,  but  the  court  dismissed 
it  for  want  of  jurisdiction,  and  the  courts  of  Tennessee  will 
have  to  pass  on  the  conflicting  Kentucky  surveys  and  patents.® 

In  1878  acts  were  passed  by  the  legislatures  of  Kentucky 
and  Indiana  settling  a  dispute  as  to  certain  river  islands  be- 
tween Henderson  and  Evansville.* 

The  main  channel  of  the  Mississippi  River,  as  it  ran  in 
1792,  is  the  boundary  of  Kentucky  toward  the  west.  The 
islands  within  it  and  over  which  Kentucky  has  always 
claimed  jurisdiction  are  those  known  as  Nos.  1,  2,  3,  5,  and 
8.'®  Island  No.  5  is  also  known  as  Wolf  Island.  Kentucky's 
sovereignty  over  this  island  was  affirmed  by  the  Supreme 
Court  at  the  December  Term,  1870,  in  the  suit  of  the  State 
of  Missouri  against  the  State  of  Kentucky."  About  the  other 
islands  there  never  was  any  contest. 

Sec.  52.  Virginia  Claims.  The  title  to  lands  in  Ken- 
tucky is  never  derived  from  the  United  States,  but  e  ther 
from  Virginia  or  from  the  Commonwealth  of  Kentucky. 
Even  where  the  Indian  title  was  extinguished  through 
treaties  made  by  the  United  States  Government,  as  in  the 
case  of  the  lands  on  Clinch  River  acquired  from  the  Chero- 
kees  by  the  Treaty  of  Tellico,*  and  in  "Jackson's  Purchase" 
of  the  lands  west  of  the  Tennessee  River,'  the  soil  vested  in 
the  Commonwealth. 

Most  of  the  valuable  lands  in  Kentucky  are  held  under 
patents,  or  at  least  under  "  entries  "  antedating  the  separation 
of  the  State  from  Virginia,  and  a  short  account  of  the  Vir- 
ginia land  system,  applicable  to  "  lands  on  the  western  waters," 
must  be  given.  , 

When,  by  the  Treaty  of  Paris,  the  British  Crown  obtained 

•Commonwealth   v.  Bowman,  10  ***  Act  of  February  16, 1837,  order- 

Ky.    See  at  end  of  Section  58,  i7»/7»a,  ing  sales  of  lands  on  Mississippi  is- 

as  to  the  advantage  resulting  to  those  lands.    Loughb.  Stat.,  p.  394. 

holding  under  the  questionable  pat-  **  Missouri  v.  Kentucky,  11  Wall, 

ent,  by  the  failure  to  cancel  it  at  the  396. 

suitof  the  Commonwealth.  »  U.  S.   Statutes  at    Large.    The 

•Bui.  and  Fel.  ed.  Gen.  Statutes,  treaty  wasconcluded  October  26,1805. 

p.  221.  2  Ibid. 
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undisputed  control  of  the  Northwest,  the  king  by  proclama- 
tion forbade  his  governors  from  granting  surveys  or  patents 
for  lands  "  beyond  the  heads  or  sources  of  any  of  the  rivers 
which  fall  into  the  Atlantic  Ocean  from  the  West  or  North- 
west.'' However,  Lord  Dun  more,  the  last  royal  governor  of 
Virginia  undertook,  in  1773  and  1774,  to  grant  several  land 
patents'  on  the  western  waters,  and  both  land  speculators 
and  sturdy  pioneers  turned  their  eyes  about  that  time  to  Ken- 
tucky. The  next  important  step  in  the  history  of  Kentucky 
land  titles  is  this  clause  in  the  ordinance  of  the  Revolutionary 
Convention  of  Virginia,  adopted  in  1776  : 

"  No  purchase  of  lands  shall  be  made  of  the  Indian  natives, 
but  on  behalf  of  the  public  by  authority  of  the  General  As- 
semblv."  * 

In  1778  the  Virginia  Legislature  pledged  itself  to  the 
officers  and  soldiers  of  that  State,  by  resolution,  that  the  lands 
between  the  Green  River,  the  Ohio,  the  Tennessee  River,  and 
the  North  Carolina  line  should  be  reserved,  as  far  as  necessary, 
for  the  location  of  the  land  warrants  promised  to  them  for  ser- 
vice in  the  Revolutionary  War,  excepting  the  grants  already 
made  (in  the  same  year)  of  200,000  acres  (12 J  miles  by  25 
miles)  to  "  Richard  Henderson  &  Company,"  at  the  mouth  of 
the  Green  River,  in  lieu  of  much  larger  tracts  bought  by  them 
from  the  Indians,  which  they  had  to  relinquish. 

lu  1779  the  same  legislature  enacted  an  elaborate  and  com- 
prehensive law  as  to  the  disposition  of  the  "  waste  and  unap- 


'  Amonjj  these  are  the  royal  pat- 
ents dated  in  December,  1773,  to  John 
Connelly  and  Charles  Warmstorff, 
each  for  2,000  acres  "  in  the  county  of 
Fin  castle,  on  the  south  side  of  the 
Ohio  opposite  to  the  Falls  thereof," 
now  covered  by  a  part  of  Louisville, 
the  former  of  which  was  declared 
forfeited  by  the  legislature  of  Vir- 
ginia during  the  Revolutionary  War, 
and  resumed  as  enemy's  property, 
and  was  moreover  forfeited  by  in- 
quest of  office  by  the  escheator  for 
•'Kentucky  County"  and  a  jury  of 


twelve  men,  including  Daniel  Boone. 
Half  of  it,  that  is,  a  tract  of  1,000 
acres,  was  granted  to  the  "  trustees  of 
Louisville,"  from  whom  present  titles 
are  deduced,  by  act  of  May,  1780 
(see  Litt.  Laws  of  Ky.,  Vol.  Ill,  p. 
640);  the  other  half  was  restored  to 
John  Campbell  us  purchaser  from 
Connelly,  and  the  present  titles  in 
this  and  the  Warmstorff  grant  are  de- 
duced from  the  royal  patent  through 
Campbell. 
*  Litt.  Laws  of  Ky.,  I,  888. 
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propriated  lands'^  within  thejborders  of  the  State,  meant  mainly 
for  those  on  the  western  waters.* 

A  few  classes  of  inchoate  titles  still  resting  on  entry  or  survey 
(which  will  be  explained  hereafter)  are  recognized  in  the  iBrst 
foar  sections  of  this  act;  among  them  the  grant  to  certain  land 
companies;  the  validity  of  claims  by  land  warrants  as  far  as 
issued  under  royal  authority  are  also  recognized.  But  the 
main  features  of  the  act  look  to  future  acquisitions  of  land, 
mainly  on  the  grounds  of  (1)  military  services  in  the  Revolu- 
tionary War,  either  in  the  Virginia  line  or  of  Virginians  in 
the  Continental  line,  (2)  actual  settlement  on  the  lands,  (3) 
payments  into  the  treasury. 

The  act  of  1779,  with  all  its  amendments,  contemplates 
four  steps  as  leading  to  a  full  or  legal  title:  first^  the  obten- 
tion  of  a  land  warrant,  naming  the  number  of  acres,  either 
for  money  or  for  military  services,  the  place  of  which  may 
be  taken  by  actual  settlement  to  the  extent  of  400  acres  (aside 
of  a  slight  addition  for  village  sites);  second,  the  entry  of  a 
short  description  of  the  desired  laud  in  the  office  of  the 
county  surveyor  of  the  proper  county ;  third,  an  actual  sur- 
vey, which  by  the  act  of  1779  was  to  be  made  within  twelve 
months,  marked  on  the  ground,  and  the  plat  and  notes  to  be 
returned  to  the  land  office;  fourth,  the  issue  of  a  patent  fol- 
lowing the  description  of  the  survey,  under  the  Great  Seal  of 
the  State  and  sign  manual  of  the  Governor. 


^Ibid,  392-420.  See  legislative  grant 
to  Richard  Hender8on  &  Co.  in  Hen- 
ning'sStat  at  Large,  p.  671,  reprinted 
in  M.  and  B.  Stat.,  II,  p.  93S ;  names 
of  associates  and  short  history  of 
their  claim  grounded  on  the  pur- 
chase of  all  the  lands  hetween  the 
Ohio,  Cumberland,  and  Kentucky 
rivers  in  1776  from  the  Indians,  is 
found  in  Halloway  v.  Buck,  4  Litt. 
293,  and  Buck  y.  Halloway's  devisees, 
2  J.  J.  Mar.  163.  Surveys  made  in 
1774  by  the  Kentucky  assistant  of 
the  surveyor  of  Fincastle  County, 
and  on  which    patents  were  issued 


under  the  act' of  1779,  are  met  with 
quite  frequently  in  the  Kentucky  re- 
ports, f.  i.,  in  Mercer  v.  Bate,  4  J.  J. 
Mar.  336.  The  act  of  1779  and  other 
Virginia  acts  affecting  lands  were 
re-enacted  by  the  Kentucky  Legisla- 
ture in  1796  as  a  whole  (subject  to 
late  amendments)  with  a  view  of 
having  them  published  among  the 
acts  of  that  year,  where  Mr.  Littell 
prints  them  in  the  first  volume  of  his 
Laws  of  Kentucky,  adding  in  smaller 
print  some  other  acts  of  almost  equal 
importance.  In  all  they  run  from  I, 
p.  386,  to  I,  p  464. 
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The  warrant  might  have  been  due  for  services  rendered 
before  the  passage  of  the  act,  either  for  "  importation  rights  " 
(that  is,  for  having  brought  immigrants,  other  than  convicts 
into  the  colony)  or  for  services  to  the  crown  in  the  French 
and  Indian  wars ;  or  they  might  be  acquired  theretofore  and 
thereafter  by  service  to  Virginia  in  the  Revolution:  or  by 
payment  into  the  treasury  at  the  rate  of  forty  pounds  (Vir- 
ginia currency)  for  each  one  hundred  acres.  The  quantity 
allowed  to  soldiers  and  sailors  ranged  from  5,000  acres  for  a 
colonel  to  100  acres  for  a  private.  Their  warrant43  are  known 
as  "military,^'  the  other  as  '*  treasury  warrants."  The  rights 
arising  from  settlement  are  known  as  "  settlements  "  or  *'  pre- 
emptions ; "  and  those  who  have  built  a  house  or  hut  before 

1778  were  entitled  to  as  much  as  1,000  acres.  To  these,  in 
1781,  were  added  the  rights  acquired  by  "poor  persons"  upon 
a  certificate  from  the  County  Court  to  enter  lands  on  credit. 
It  is  useless  here  to  treat  of  the  various  settlement,  pre-emp- 
tion, village  rights,  and  certificates  in  detail,  especially  as  those 
large  tracts  on  which  disputes  may  arise  even  in  our  own  days 
were  located  either  on  military  or  on  treasury  warrants.* 

The  act  of  1779  excludes  from  entry  or  location  :  (1)  The 
country  of  the  Cherokee  Indians,  (2)  the  lands  northeast  of 
the  Ohio,  (3)  those  reserved  by  law  for  any  Indian  tribe,  (4) 
the  lands  granted  to  Richard  Henderson  &  Co.,  (5)  the  lands 
between  the  Green  River,  Ohio,  and  Tennessee;  the  last  being 
set  aside  for  military  warrants  only.^  Subsequently  the  country 
west  of  the  Tennessee  was  also  given  up  to  "officers  and  sol- 
diers," where  they  were  to  have  first  choice,  to  make  up  for 
the  short -coming  in  the  southern  boundary  of  the  State.® 

•The  rank  of  the  inchoate  or  equit-  ^  Litt.  Laws  of  Ky.,  Vol.  I,  p.  411. 

able  titles  under  the  Virginia  act  of  ^'The   act  is  quoted  in  Rollins  v. 

1779  and  its  amendments  is  set  forth  Clark,  8  Dana,  16,  17.  It  is  there 
in  the  introduction  to  Vol.  I  of  Bibb's  held  that  the  country  west  of  the 
Reports,  pp.  21,  22,  under  ten  heads,  Tennessee  River  is  not  within  any  of 
beginning  with  surveys  made  before  the  original  exceptions;  and  an  entry 
1778  and  ending  with  orders  of  sur-  on  a  treasury  warrant  having  been 
vey  by  county  courts  for  "  poor  per-  made  within  it  in  1 780,  it  might  be 
sons"  under  the  act  of  1781;  only  perfected  afterward  by  survey  and 
after  these  come  entries  under  the  patent. 

law  of  Kentucky. 
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A  Virginia  act  of  the  November  session  of  1781®  directed  • 
the  Register  of  the  Land  Office  to  appoint  a  deputy  ^*  whose 
business  it  shall  be  to  receive  the  plats  and  certificates  of  all 
surveys  within  the  counties  of  Lincoln,  Jefferson,  and  Fay- 
ette," which  then  comprised  the  District,  or  former  county  of 
Kentucky.  Later  Virginia  acts  lowered  the  price  of  treasury 
warrants,  and  extended  the  time  of  payment  to  pre-emption- 
ers;  but  what  is  more  important,  they  extended  repeatedly  the 
time  for  making  and  returning  surveys,*"  which  the  act  of 
1779  had  (with  a  saving  in  favor  of  infants  and  persons  in 
captivity  only)  limited  to  one  year,  under  the  penalty  of  for- 
feiting the  entry,  though  with  leave  to  lay  the  warrant  again 
on  the  same  or  on  other  lands.  In  a  late  Virginia  act,  per- 
sons not  residing  in  the  county  were  required  to  appoint  and 
name  to  the  county  surveyor  a  resident  agent,  on  whom  the 
surveyor  might  serve  a  notice;  but  the  forfeiture  denounced 
for  failing  to  do  so  was  by  successive  Virginia  and  Kentucky 
act«,  the  latter  ranging  from  1792  to  1797,  put  off  from  time 
to  time,  as  it  was  deemed  impossible  in  the  then  state  of  the 
country  to  make  the  surveys  any  sooner.  The  last  act  gave 
time  to  return  surveys  to  November  29,  1798,  and  thereafter 
to  all  persons  under  disability  —  that  is,  infants,  married 
women,  those  of  unsound  mind,  or  in  captivity — for  three 
years  after  removal  of  disability. 

No  new  act  giving  further  time  was  passed  thereafter  as 
broad  as  the  preceding  acts;  but  there  were  a  number  of  ex- 
tensions yet,  the  last  of  them  by  an  act  of  1811,  which  gave 
time  for  returning  surveys  until  March  1,  1812,  and  expressly 
forbade  patents  from  being  issued  on  any  surveys  made  since 
November  29,  1798,  and  not  saved  by  the  disabilities  men- 
tioned in  that  act." 

As  the  county  surveyors  never  gave  the  notice  that  they 
would  survey  the  entries  in   their  offices,  the  entry  owners 

•  Litt.  L.  Ky.,  1, 481.  Virginia  acts  beginning  with  Virginia  act  of  1785. 

before  1787  bear  no  date  but  that  of  "  M.  and  B.  Statutes,  II,  915-917. 

the  session,  taking  effect  from  its  first  For  effect  of  act  of  1811,  see  Kedd^s 

day.  heirs  v.  Martin,  9  Dana,  420. 

w  See  M.  and  Br.  Stat.,  II,  907, 915, 
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■  residing  within  the  county  were  never  put  in  default  by  fail- 
ing to  attend ;  the  forfeitures  of  entries  between  1798  and 
1812  fell  entirely  on  the  entry  owners  not  living  in  the 
county  containing  the  lands^  who  were  in  default  by  not 
naming  an  attorney." 

In  an  early  case  the  Court  of  Appeals  delivered  a  long 
opinion,  to  the  effect  that  wherever  two  Virginia  entries  came 
in  conflict,  and  the  Kentucky  statute  had  extended  the  right 
of  the  senior  entry  holder  to  make  his  entry  good  by  a  survey 
beyond  the  time  named  in  the  Virginia  law,  that  this  was  a 
wrong  done  to  the  holder  of  the  younger  Virginia  entry,  and 
therefore  a  violation  of  the  compact ;  but  on  petition  for  re- 
hearing the  opinion  was  withdrawn,  it  appearing  that  the 
question  was  not  before  the  court."  Six  years  later  J  J.  Bibb 
and  Mills,  sitting  alone,  sustained  an  entry  saved  by  the  ex- 
tending statutes  of  Kentucky ;  the  latter  avoided  the  ques- 
tion ;  the  former  held  that  the  forfeiture  for  failing  to  survey 
was  reserved  to  the  Commonwealth  alone,  which  had  the  right 
at  any  time  to  waive  it  by  statute;  that  the  Compact  with  Vir- 
ginia** did  not,  by  guaranteeing  the  permanence  of  her  land 
laws,  secure  to  the  holder  of  the  younger  entry  the  right  to  the 
destruction  of  the  older  interest;  that  he  could  not  insist  on 
the  supposed  effect  of  the  laws  of  Virginia  that  would  annul 
one  of  its  older  entries  so  as  to  give  force  to  a  younger  title. 
Thus  the  law  has  stood  ever  since.'* 

Many  of  the  Virginia  entries  were  completed  by  patents 
under  the  Great  Seal  of  the  State  and  the  sign  manual  of  her 
Governor;  many  others  remained  without  survey  and  conse- 
quently without  patent,  when  on  the  first  of  June,  1792,  Ken- 
tucky became  a  separate  commonwealth.  A  few  days  there- 
after the  legislature  of  the  new  State,  by  law,  created  a  Land 

"Simpson    v.  The   Register,   Pr.  863(1822). 

Dec.  217  (1808).     Case  of  a  resident;  "  See  clause  in  question  below, 

no  surveyor  had  as  yet  given  notice  **  Beard  v.  Smith,  6  Mon.  430-523 

(Shackleford  v.  Kennedy,  1  A.  K.  (1828).     The  position  here  taken  by 

Mar.  435;  Clay  v.  Ballcnger,  Ibid,  Judge  Bibb  alone  was  sustained  by  the 

462) ;  non-residents  of  the  county  lost  whole  court  five  years  later  in  Boone 

their  entries.  &  Talbot  v.  Helm,  5  Dana,  412. 

1'  Hoy*8  heirs  v.  McMurry,  1  Litt. 
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Office,  the  Register  to  be  appointed  by  the  Governor,  to  hold 
office  during  good  behavior;  to  provide  books;  all  records  of 
land  titles,  when  obtained  from  Virginia,  to  be  deposited  ia 
his  office;  thereafter  all  certificates  of  survevs  to  be  returned 
to  him,  and  all  grants  (which  means  all  patents)  to  issue  from 
his  office.** 

We  have  referred  to  the  effi^rt  to  secure,  as  far  as  needed, 
the  lands  west  and  south  of  the  Green  River  to  officers  and 
soldiers,  and  will  hereafter  refer  to. the  conflict  between  the 
holders  of  military  warrants  and  Kentucky  settlers. 

As  the  Compact  with  Virginia  protected  only  those  entries 
which  were  made  on  or  before  May  1, 1792,"  the  extent  of  the 
conflicting  claims  could  not  grow  indefinitely. 

The  important  clause  of  ^he  *' Compact"  reads  thus: 

"  Third.  That  all  private  rights  and  interests  of  lands 
within  the  said  District,  derived  from  the  laws  of  Virginia, 
prior  to  such  separation,  shall  ren^ain  valid  and  secure  under 
the  laws  of  the  proposed  State." 

The  occupying  claimant  laws  of  Kentucky,  enacted  in 
1797  and  1812,  were  deemed  void  by  the  Supreme  Court  of 
the  United  States  as  violative  of  this  compact,"  but  were  sus- 
tained throughout  by  the  State  courts.^^  Laws  shortening  the 
bar  of  limitation,  like  the  seven  years'  limitation  law  of  1809, 
wholly  prospective,  in  suits  for  land  claimed  under  a  junior 
patent  and  held  for  seven  years  as  a  residence,*®  or  the  act  of 
1814,  striking  from  the  limitation  law  the  disability  of  being 
"out  of  the  Commonwealth,"  and  reducing  the  time  after  dis- 
co vert  ure  from  ten  to  three  years,"  were  also  sustained  as 
being  reasonable  regulations  of  the  remedy.  The  act  of  1792, 
making  a  patent  issued  to  a  person,  dead  at  its  date,  inure  to 
his  heirs,  was  construed  as  retrospective  and  giving  force  to 

"L?tt.Law8Ky.,Vol.I,  p.75;  see  "Fowler  v.  Halbert,  4  Bibb,  52, 

amenilatory  acts  on  pp.  159-165, 174,  and  many  other  cases. 

216, 8o8.  »  M.  and  B.  Statutes,  Vol.   I^  P 

"  "Compact,"  Sec.  10,  Litt.  Laws  1141 ;  Clay  v.  Fox,  1  Mar.  657. 

Ky..  Vol.  I,  p.  19  ;  Bui.  &  Fel.  edi-  «  M.and  B.,  p.  1144;  Nelson  v.Wil- 

tion  Qeneral  Statutes,  p.  53.  son,  4  Bibb,  561  (on  narrow  grounds); 

''See  Bu/tra^  Sec.  6,  referring  to  Kendall  v. Slaughter,  1  Mar. 877  (on 

Gnren  ▼.  Biddle.  general  grounds). 

11 
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patents  already  issued,  and  held  not  violative  of  the  compact, 
as  it  tended  to  strengthen,  not  to  weaken,  '^  private  rights  and 
interests  of  lands"  derived  from  Virginia." 

An  act  of  1820  as  to  lands  below  the  Tennessee  River,  pro- 
spective only,  directed  that  the  entry  should  be  returned  to 
the  Register  with  the  survey,  to  enable  him  to  see  that  they 
corresponded,  and  forbade  him  to  issue  a  grant  for  any  land 
not  contained  in  the  entry.  This  act  was  maintained  on  the 
ground  that  the  "  private  rights  and  interests  of  lands''  were 
bounded  by  the  entries  made  on  or  before  May  1,  1792,  and 
could  not  be  extended  beyond  it.^ 

The  fourth  section  of  the  act  of  February  10, 1816,  "  regu- 
lating certain  surveys,"  forbade  the  rendering  of  judgment  in 
ejectment  where  the  plaintiff's  patent  was  issued  on  an  entry 
made  after  October  19,  1785,  and  a  survey  returned  afler 
September  30,  1798,  unless  the  jury  find  specially  that  the 
patented  land  corresponds  with  the  entry ;  and  an  act  of 
1817  extended  the  rule  to  all  patents  issued  since  1810,  on 
Virginia  treasury  warrants,  settlements,  or  pre-emptions.  The 
former  act  also  provided,  in  its  first,  second,  and  third  sections, 
that  no  patent  should  be  issued  on  surveys  made  upon  treasury 
warrant  entries  later  than  October  19,  1785,  unless  the  holder 
of  the  survey  will  make  afiidavit,  and  the  surveyor  will  certify 
to  the  identity  of  the  land.**  The  first  three  sections  were 
sustained  against  the  objection  of  their  violating  the  com- 
pact ^'^  the  fourth,  in  its  application  to  patents  issued  before 
the  act,  seems  to  have  been  held  bad  by  common  consent.  It 
is  repealed  by  the  Codes  of  Practice. 

An  act  was  passed  in  1824  with  a  view  to  defeat  outstand- 
ing titles,  by  requiring  all  owners  of  large  tracts  to  improve 
so  many  acres  per  hundred  within  short-named  time  and  con- 
fiscating their  land  by  way  of  penalty  for  the  benefit  of  the 

"^Hansford  v.  Minor's  heirs,  4  Bibb,  «  M.  and  B.  Stat,  II,  1048;  Ray  v. 

885.     The    report    doco    not    show  Barker's  heirs,  1  B.  M.  364. 

whether  the  title  thrown  out  by  help-  «*  M.  and  B.,  II,  922,  923 ;  Litt.  L. 

ing  this   Virginia  claim  was  also  a  Ky.,  I,  586. 

right  or  interest  derived  under  the  **  The  Register  v.  Haggin,  1  A.  K. 

laws  of  Virginia.  Mar.  466. 
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occupant.     This  reckless  and  clumsy  statute  was  declared  void 
as  a  plain  breach  of  the  Compact  with  Virginia." 

NoTK. — Among  the  Virginia  claims  may  be  reckoned  the  legislative 
grant  of  4,000  acres,  on  which  the  "Town  of  Iron  Banks,"  now  City  of  Co- 
lumbus, was  laid  out,  given  in  1783  to  William  Croghan  and  three  other 
trustees,  for  the  benefit  of  a  fund  for  V'-ginia  oflBcers,  The  title  was  per- 
fected by  a  Kentucky  act  of  1820  (M.  and  B.  Stat,  II,  1044). 

Sec.  53.  The  Older  Kentucky  Claims.  In  Morehead 
and  Brown's  Statutes,  under  the  general  head  of  "  Lands'' 
and  after  "  Virginia  Claims,"  a  number  of  Kentucky  acts  and 
parts  of  acts  are  collected  under  the  following  sub-heads: 

Head  Right  Claims^  Seminary  Claims,  Tellico  Claims, 
Treasury  Warrant  Claims,  Claims  Below  Tennessee  River. 
The  inchoate  titles  to  all  of  these  were  acquired  under  Ken- 
tucky law,  including  therein  those  provisions  of  the  act  of 
Virginia  of  1779,  which  allowed  four  hundred  acres  of  ground 
to  actual  settlers,  and  which  remained  in  force  after  the  sep- 
aration. 

Head-right  claims,  being  those  to  which  each  "head"  had 
a  right,  grew  out  of  these  "settlements;"  but  subsequent 
Kentucky  statutes  turned  them  into  mere  pre-emptions  by 
putting  a  State  price  on  the  land.  The  payments  of  this  price 
were  hardly  ever  made  in  the  time  set;  and  a  number  of  new 
statutes  had  to  be  passed,  lowering  the  price,  extending  the 
times  for  payment,  and  relieving  from  forfeiture  for  default. 
Many  families  having  settled  to  the  south  and  west  of  the 
Green  River,  on  land  which  was  afterward  entered  on 
**  military  warrants,"  some  of  the  earliest  head-right  acts  were 
pa&sed  to  protect  or  indemnify  the  settlers  and  to  reconcile 
the  conflicting  rights.  By  an  act  of  1798  the  "surveyors  of 
the  Virginia  State  and  continental  line"  were  forbidden  to 
survey  any  entry  south  of  Green  River  which  had  not  been 
entered  before  May  1,  1792.^ 

"Buford  V.  Gaines,  1  Dana,  479-  been  re-enacted  in  all  revisions.    See 

617;  quoted  supra,,  Sec.  10,  n.  1.  The  supra ^  Sec.  10. 

laws  forfeiting  lands  for  failure  to  *M.  and  B,  p.  935,  (Head-right 

list  them  have  always  been  disre-  Claims,  pp.  924-1000).   AVhereaset- 

garded  as  unconstitutiobal,  but  have  tlement  was  given  to  a  young  man 
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The  seminary  claims  arose  from  an  act  of  February,  1798, 
reserving  for  the  use  of  the  "  seminaries  of  learning  '*  through- 
out the  Commonwealth  all  the  lands  on  the  south  side  of  the 
Cumberland  River,  '*  below  Ohey's  River,''  which  were  then 
vacant  and  unappropriated,  etc.,  and  another  act  of  December 
of  the  same  year,  which  autliorizes  the  counties  in  wl»ich  semi- 
naries had  not  yet  been  establislied,  to  have  located,  surveyed, 
and  patented  their  quota  of  lands  in  that  district;  also  allow- 
ing the  several  academies,  to  whom  six  thousand  acres  each 
had  been  granted  by  tlie  former  act,  to  survey  and  register 
their  lands.*  Other  acts  provide  for  the  sale  of  these  seminary 
lands,  with  a  view  of  establishing  a  **  literary  fund.'* 

The  '*  Tellico  claims"  are  in  the  .«jmall  district  along  the 
southern  line  of  the  State,  the  soil  of  which  was  acquired  by 
the  Treaty  of  Tellico,  and  these  were  at  first'  "settlements," 
like  the  head-rights;  but,  by  a  later  act,  land  within  this  dis- 
trict might  be  taken  up  on  trea^^ury  warrants. 

The  "treasury  warrant  claims,"  properly  so  called,*  begin 
under  an  act  of  1815,  which  throws  the  "  waste  and  unappro- 
priated "  lands  of  the  Commonwealth  open  to  sale  "at  the 
rate  of  $20  for  every  hundred  acres,  and  so  in  proportion  for 
a  greater  or  smaller  quantity  ;"  the  Treasurer's  receipt  entitled 
the  holder  to  a  land  warrant  from  the  Register,  naming  the 
number  of  acres;  and  upon  such  a  warrant  being  siiown  to 
any  county  surveyor,  he  is  to  make  an  actual  survey,  upon 
which  a  patent  will  be  issued.  Here  we  niiss  that  clumsy 
contrivance  of  the  "entry  "  preceding  the  survey,  the  distin- 
guishing feature  of  the  Virginia  land  law,  that  fruitful  source 


under  eighteen,  in  violation  of  the  net 
of  December  20,  1801  (M.  and  B.,  p. 
941 ),  and  bis  age  was  found  by  special 
verdict  as  less  than  eighteen,  the  cer- 
tificate was  not  held  void  in  a  contest 
with  an  adverse  claimant,  the  court 
holding  that  the  statute  was  directory 
only;  however,  the  decision  was  put 
on  the  ground,  that  a  patent  which 
can  not  be  assailed  collaterally  had 
been  granted.    (Jennings  y.Wbitta- 


ker,  4  Mon.  51.) 

^lOid  p.  100. 

»Sce  act  of  1810.;  Ibid.  p.  1000. 

*  Act  of  Feb.  0.  1815 ;  /AiV/.  p.  1019. 
The  only  priority  arises  in  the  sur- 
veyor's office,  from  priority  in  tinr.e 
in  applying  for  the  survey,  under 
Sec.  *2  of  the  act.  There  are  regula- 
tions intended  to  prevent  the  same 
land  from  being  twice  surveyed  and 
patented. 
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of  strife  and  woe  to  Kentucky  and  to  her  early  settlers.  Yet. 
in  praeti(!e,  the  entry  survived  ;  the  written  request  to  the  sur- 
veyor still  gave  a  rough  description  of  the  land  desired. 

Actual  settlers  were  given  a  preference  to  the  extent  of  four 
hundred  acres  only  in  the  purchase  of  land  under  the  treasury 
warrants,  and  to  avoid  litigation,  as  the  act  of  1815  recited, 
the  survevs  made  under  such  warrants  were  not  to  override 

* 

older  entries,  even  should  they  be  bad  for  uncertainty.*  As 
the  better  lands  were  gradually  taken  up,  the  rate  per  acre 
had  to  be  reduced.  In  1820  it  was  put  at  ten  cents  per  acre.* 
Under  the  power  reserved  in  the  agreement  with  Tennessee, 
an  act  was  passed  in  1824^  for  locating  land  warrants  in  the 
strip  south  of  Walker's  line,  owned  but  not  governed  by 
Kentucky.  Land  that  had  once  been  granted  by  the  Com- 
monwealth, but  had  reverted  to  it  by  escheat  or  forfeiture,  was 
not  liable  to  appropriation  under  these  laws,  and  they  always 
exclude  the  lands  west  of  the  Tennessee  River  from  their 
operation. 

The  '*  claims  below  Tennessee  River*'  differ  from  all  others 
in  this,  that  before  allowing  any  entries  or  settlements  to  be 
made  in  that  region,  after  the  extinguishment  of  the  Indian 
title  in  1818,  the  legislature  first  ordered  the  land  to  be  sur- 
veyed and  divided  into  ranges,  townships,  sections,  and  quar- 
ter sections,  after  the  model  given  by  the  United  States  Land 
Office.^ 

An  actual  settler  west  of  the  Tennessee  was  allowed  to 
enter  two  quarter  sections,  on  one  of  which  he  must  reside, 
and  the  other  quarter  must  adjoin  this;  but  as  the  sections 
and  quarters  were  already  surveyed,  the  entry  by  number  dis- 
pensed with  any  further  survey,  such  as  followed  an  entry 
under  the  Virginia  law.  A  "superintendent,"  provided  for 
in  the  act,  did  the  surveying;  the  State  price  was  paid  at  first 

*  Ibirl,  p.  1022,  Sec.  10. '  A  s  to  requi-  696  acres  in  one  section.  See  Jolinson 

site?  of  "entries"  see  next  section.  v.  Gresham,  5  Dana,  542.     Andrew 

• /6irf.  p.  1028.  Jackson   and    Isaac   Shelby   Laving 

'  Ibid,  negotiated  the  treaty,  the  corner  of 

•Act  of  Feb.  14, 1820.    (Morehead  the  State  west  of  the  Tennessee  is 

and  Brown's  Statutes,  p.  1040.)    The  still  called  Jackson's  Purchase,  or,  for 

measurements  were  often  inexact,  f.  i.,  short,  "  The  Purchase." 
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to  the  Register,  later  on  to  a  "  Receiver ''  for  the  District,  lo- 
cated at  Waidsborough,  in  whose  office  the  entries  were  made. 
In  1839  the  *' Receiver ''  was  abolished,  and  his  records  and 
duties  turned  over  again  to  the  land  office.  (By  acts  of  1876 
and  1878^  put  as  Chapter  65  in  Bullitt  and  Feland's  edition  of 
the  General  Statutes,  the  separate  receivership  or  land  office 
has  been  re-established.) 

There  were  but  few  Virginia  '*  military  "  entries  in  this 
district,  as  the  Indian  occupation  prevented  them  at  first,  and 
the  Kentucky  Legislature  strictly  forbade  the  survey  of  any 
Virginia  entries  made  after  May  1,  1792.*  Yet  a  contest  came 
up  as  late  as  1854.**  Acts  of  1821  and  1825  ordered  auction 
sales  by  quarter  sections,  but  at  the  price  demanded,  $1.00, 
much  of  the  land  was  left  unsold ;  most  of  this  was  gradually 
pre-empted  by  settlers.  The  settlement  alone,  without  the 
,  recorded  entry,  was  held  to  confer  on  the  settler  an  equity  in 
the  land  analogous  to  that  of  a  Virginia  "entry,"  which  the 
Chancellor  would  enforce  against  the  holder  of  an  unlawfully 
obtained  entry  or  patent  by  a  decree  for  a  conveyance  of  the 
defendant's  title." 

The  price  was  lowered  from  time  to  time;  in  1830  it  was 
offered  to  actual  settlers  at  25  cents  an  acre ;  in  1825  the  land 
was  offered  to  all  at  12 J  cents."  The  islands  in  the  Missis- 
sippi, being  deemed  more  valuable,  were  ordered  for  sale  on 
special  terms  by  an  act  of  1837." 

A  great  part  of  the  legislation  on  head-right  and  other 
Kentucky  claims  before  1835  is  made  up  with  alternating 
directions  for  enforcing  the  State  price  by  forfeiture  or  resale, 
and  for  extending  indulgence  to  the  settlers  or  first  pur- 
chasers. These  acts  have  almost  lost  interest  for  us,  except 
as  historic  monuments  of  how  poor  both  the  Commonwealth 
and  its  citizens  were  as  to  ready  money.     At  first,  also,  the 

•  M.  and  Br.  Stat.,  p.  1038.  rington  v.  Goodman,  8  Dana.    The 

^^'Ashbrook  v.  Quarles's  hein,  15  principle  of  these  cases  might  still 

B.  M.  28.  find  application  in  a  suit  upon  some 

"Johnson  v.  Gre^bam,  6   Dana,  old  unpatented  survey. 

642;   Burgess  v.  Tipton,  Ibid,  540;  "M.  and  B.  Stat.,  p.  1063;  Lough. 

Harrison  v.  Woodruff,  6  Dana,  188;  Statutes,  p.  891. 

Bohannon  v.  Pace, /6t</.  194;  Der-  "iWrf.  894. 
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Commonwealth  reserved  the  salt  licks  and  mineral  lands^  as 
the  United  States  do  in  their  land  laws^  but  this  policy  was 
gradually  given  up. 

As  late  as  1852  laws  were  passed  from  time  to  time,  ex- 
tending the  time  for  returning  surveys  made  on  Kentucky 
treasury  warrants;  and  as  such  were  no  longer  issued  after 
February,  1835,  there  must  have  been  ample  time  to  perfect 
all  titles  of  such  origin." 

Sec.  54.  The  Entry.  Most  of  the  valuable  lands  of  the 
State  were  located  upon  "military  warrants''  or  "treasury 
warrants''  issued  by  the  Virginia  Land  Office  under  the  act 
of  1779  or  its  amendments:  the  location  being  made  with  the 
Deputy  Register  for  the  Kentucky  District,  if  before  the  sep- 
aration^ or  thereafter  with  the  Register  of  the  Kentucky  Land 
Office. 

The  following  entry,  which  in  a  leading  case  was  held  good, 
is  given  as  a  sample,  together  with  the  subjoined  memoranda, 
as  they  appear  in  the  book  of  the  Lincoln  County  Surveyor: 

"June  2nd,  1780.  Arthur  Campbell  enters  600  acres  upon 
Ty.  Wt.  on  Flat  Creek,  about  two  miles  northwest  of  the  main 
gap  of  Cumberland  Mountain,  on  the  road  passing  to  Ken- 
tucky, from  Powell's  valley,  to  begin  at  the  said  road,  and  to 
extend  up  in  the  forks  of  said  creek  including  the  right  hand 
fork,  for  quantity."  "  Surveyed  8th  February,  1796."  "Pat- 
ented to  Arthur  Campbell,  8th  November,  1796."^ 


"  Lougbb.  Statutes,  pp.  882-886 ; 
Rov.  Statutes,  Chapter  102,  Section 
e.  12.  They  are  here  called  "land 
office"  warrants,  in  distinction  to 
county  warrants. 

1  Beard  v.  Smith,  6  Mon.  480.  Con- 
sidering  that  there  is  no  reference  to 
either  latitude  or  longitude,  and  that 
the  points  in  the  entry  are  in  no  way 
connected  by  courses  or  distances 
with  any  point  of  common  interest 
to  all  locators,  we  need  not  wonder 
at  the  fearful  crop  of  litigation  which 
arose  out  of  this  system  or  lack  of 
system.    Beside  and  after  the  ques- 


tion of  the  validity  of  the  entry,  it 
mu.«t  often  be  construed,  in  order  to 
determine  whether  and  how  far  it 
protects  the  possession  of  those  claim- 
ing under  it.  Thus  it  has  been  held 
that  a  pioneer,  making  his  entry,  will 
always  measure  a  distance  along  a 
river,  or  on  some  impassable  creek 
by  its  meanders,  but  a  distance  be- 
tween points  on  a  shallow,  easily 
fordable  creek  in  a  straight  line. 
(Thruston  v.  Masterson,9  Dana, 228.) 
The  construction  of  an  entry  is  not 
necessarily  the  same  as  thtit  of  a  sur- 
vey.   Among  the  decisions  on  cer- 
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Such  an  entry,  as  well  as  a  "  settlement/'  under  Section  5 
of  the  Virginia  act  of  1779,  as  afterward  modified  by  the  Ken- 
tucky head-right  laws,  gave  to  the  party  making  it  an  equity  in 
the  land  which  might  be  asserted  against  a  patent  to  a  stranger, 
either  by  caveat  forbidding  the  issue  thereof,  or  by  bill  in 
equity  after  its  issue.  A  great  deal  of  the  land  litigation  of 
the  early  Kentucky  days  took  this  form :  (1)  An  ejectment, 
by  the  holder  of  the  senior  patent  against  the  owner  of  the 
junior  patent,  of  the  land  embraced  by  both ;  (2)  judgment  being 
rendered,  the  holder  of  the  junior  patent  would  bring  his  bill 
in  equity  based  on  the  older  entry  or  settlement  to  enjoin  the 
judgment  at  law ;  the  court  sitting  in  equity  would  then  have  to 
pass  on  the  validity  of  the  entry. 

This  course  of  litigation  has  for  nearly  if  not  quite  fifly 
years  gone  out  of  date»  but  nopbody  can  understand  the  lan- 
guage of  the  Kentucky  Reports  in  land  cases  witliout  having 
formed  a  clear  conception  of  the  "entry"  with  its  requisites 
and  effects,  and  especially  of  the  entry  under  the  Virginia 
laws. 

George  M.  Bibb,  then  Reporter,  afterward  Chief  Justice  of 
the  Court  of  Appeals,  fully  explains  the  theory  and  the  work- 
ings of  the  "entry"  in  the  introduction  to  his  reports,  from 
which  we  abridge  w^hat  here  follows,  with  the  remark  that 
what  he  says  applies  only  to  the  entries  under  the  Virginia 
law: 

"The  rules  of  landed  property  in  Kentucky  are  in  an  emi- 
nent degree  the  creatures  of  the  courts.  .  .  .  The  disputes  be- 
tween claimants  under  the  laws  of  Virginia  have  grown  prin- 
cipally out  of  two  requisitions  in  the  statute  of  1779;  the 
one  requiring  of  those  claiming  rights  of  settlement  or  of  pre- 
emption to  obtain  certificates,  etc.,  mentioning  .  .  .the  num- 
ber of  acres  and  describing  as  near  as  may  be  the  particular 

tainty  in  an  entry,  there  is  a  class,  heirs  v.  Crnig  called  for  the  corner 

ending  with  Horine*8  heirs  v.  Craig,  of  a  named  "settlement  entrj',"  and 

8  A.  K.  Mar.  587,  of  some  impor-  this  in  turn  is  to  join  and  include 

tance  as  furnishing  precedents  for  "the  seitl^ment  as  near  the  center 

the  late  line  of  decisions  on  "blanket  of  the  Iract  of  land  as  prior  settle- 

patents,"  which  will  be  found  below,  menfs  wilt  permit"    The  entry  was 

n  Section  66.   The  entry  in  Horiue's  held  bad. 
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localioiiy  the  otlier  requiring  the  holders  of  land  warrants  to 
lodj^e  them  with  the  surveyor,  and  in  a  book  ...  to  *  direct 
the  location  thereof  so  specially  and  precisely  as  that  others 
may  be  enabled  with  certainty  to  locate  warrants  on  the  adja- 
cent residnnm.' 

"  The  text  was  short  and  novel :  the  commentary  was  left 
to  the  discretion  of  the  judges.  .  .  .  The  statute  requires, 
first,  a  description  of  the  particular  tract,  specially  and  pre- 
cisely ;  that  is  to  say,  that  the  description  shall  apply  cer- 
tainly to  one  identical  tract,  and  not  unceiiainly  to  two  or 
divers;  next,  that  this  description  shall  enable  others  to  find 
and  know  the  identical  tract  intended.  The  statute  intends 
the  entry  in  the  surveyor's  book  to  be  notice  to  all  persons  of 
the  appropriation.  The  question  is  analyzed  into  identlti/  and 
notoriety  of  the  objects  referred  to  in  the  location  ;  the  entry 
must  contain  proper  allusions  to  known  certain  objects,  which 
shall  serve  as  indices  to  the  particular  tract  of  land  intended. 
But,  in  deciding  upon  what  description  is  sufficient  to  give 
identity  to  the  location,  various  rules  have  been  established, 
whereby  entries  have  been  helped  and  rendered  identical  by 
construction.  A  location  "  to  include  his  cabin  '*  in  matter  of 
fact  admits  of  divers  surveys,  etc.;  but  as  matter  of  lata  the 
courts  have  established  as  a  rule  in  such  cases,  that  the  survey 
shall  be  in  a  square  with  lines  due  north  and  south,  east  and 
west,  the  cabin  to  be  at  the  inteVsection  of  the  diagonals.  Thus 
(the  quantity  being  expressed),  when  the  particular  cabin  is 
ascertained,  the  location  is  reduced  to  mathematical  certainty. 

"  The  identity  of  the  tract  being  ascertained,  the  enquiry  is 
whether  the  description  was  at  the  date  of  the  location  with  the 
surveyor  sufficient  to  enable  others  to  find  and  know  it. 

■ 

"  This  branch  of  the  subject  has  called  forth  many  decis- 
ions, and  embraces  the*  doctrine  of  notoriety  so  frequently 
recurring  in  questions  upon  conflicting  claims.^'  • 

•I  Vol.  Bibb,  pp.  16-21.    The  ital-  do  so  by  reference  to  notorious  ob- 

icsased  in  the  exiract  are  Mr.  Bibb's  jocts;  the  next  locator  had  to  notice 

own.     Tbo  "settlements"  under  the  the  prior  settlement  at  his  own  risk, 

head-right  laws  were  only  required  to  (Mcllhcnny's  heirs  v.  Biggerstaff,  8- 

identify  the  land,  bat  not  bound  to  Litt.  158.) 


170  KENTUCKY  JURISPRUDENCE.  [CH.  IX. 

Thus  ID  many  land  suits  the  result  depended  upon  the  ques- 
tion whether  or  not,  thirty,  forty,  or  fifty  years  before  the 
hearing  of  the  cause,  a  certain  spring,  creek,  road,  cabin,  or 
cornfield  was  well  known  in  the  neighborliood  by  the  name  or 
designation  it  bears  in  the  entry,  and  whether  no  other  spring, 
creek,  or  road  of  the  same  name  was  near  enough  to  be  mis- 
taken for  it. 

But,  as  the  learning  on  this  subject  is  obsolete,  it  is  useless 
to  go  into  its  details.  Thus  the  cases  on  entries  are  given  in 
Barbour's  Digest  under  ten  headings,  without  statement  of 
facts. 

The  latest  of  these  digested  cases,  decided  in  1848,  turns, 
however,  on  very  different  points  than  "certainty"  and  "  no- 
toriety," and  may  even  now  have  important  bearings.  An 
entry  had  been  made  in  1783;  in  1786  the  land  was  surveyed. 
Nothing  is  said  in  the  opinion  about  the  survey  being  "re- 
turned." The  opinion  speaks,  however,  of  the  entry  and 
survey  as  a  "dead  letter,"  without  explaining  that  the  failure 
to  return  the  survey  in  time  killed  both  entry  and  survey.  The 
reporter,  in  a  side  note  or  syllabus,  undertakes  to  supply  this 
reason  by  saying  "and  a  survey  in  1786,  but  not. registered." 
A  suit  in  equity  being  brought  on  the  entry  and  survey  against 
a  junior  patentee,  it  was  dismissed  on  the  ground  that,  in  1834, 
when  the  adverse  claim  arose,  the  holders  of  the  entry  thus 
surveyed  had  no  title  in  either  faw  or  equity,*  except  so  far  as 
they  had  "improved  and  cultivated  "  a  part  of  the  land,  which 
gave  them  a  pre-emption  under  the  **act  of  1831."* 

Sec.  55.  The  Survey.  By  acts  of  the  Colonial  Legislature 
of  Virginia,  passed  in  1748  andjn  1763,  county  surveyors  were 
regulated  as  public  officers.  By  an  act  of  1772,'  which  remained 
in  force  in  Kentucky  till/abrogated  in  1852  by  the  Revised 
Statutes,  all  surveyors  are  thereafter  to  "  return  all  their  new 
surveys  and  protract  and  lay  down  their  plats  by  the  true  and 

•  Rountree  v.  Barton,  8  B.  M.  627.  Thomas  Marshall,  surveyor  of  Fay- 

*Mor.  and  Br.  Stat.,  II,  1027.  ette   County,  for  John   Carnan,   ia 

^  Litt.  Laws  Ky.,  Vol.  I,  p.  889 ;  M.  headed  thus :  "  Variation  of  Needle, 

and  B.,  II,  p.  1494.    Thus  a  survey  3^  50^  east." 

of  29,823    acres    made  in  1784    by 
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not  by  the  artificial  or  magnetic  lueridian/^  and  moreover  to 
denote  the  variation.  In  resurveys  they  were  to  note  both 
the  old  variation  and  that  prevailing  at  the  time  of  the  re- 
survey. 

As  the  surveyors  had  neither  the  appliances  nor  the  skill" 
to  work  by  any  other  than  the  magnetic  meridian,  they  could 
obey  this  law  only  as  far  as  men  of  science  made  known  from 
time  to  time  the  degree  of  variation  of  the  needle,  by  which 
the  surveyors  might  then  correct  their  magnetic  courses;  and, 
as  the  variation  in  Kentucky  differed  materially  from  the  va- 
riation at  eastern  points,  equipped  with  astronomic  instru- 
ments, the  Kentucky  surveyors,  unless  by  accident,  were  never 
correct  in  their  bearings. 

The  modern  Kentucky  statute*  says  nothing  of  the  true 
meridian,  but  directs  that,  in  surveying  land  previously  sur- 
veyed the  surveyor  must  do  it  by  the  magnetic  meridian,  but 
must  note  the  variation  at  the  time  of  both  surveys  ''  if  it  can 
be  done,''  and  adds,  ''  every  survey  shall  be  made  by  horizon- 
tal measurement.''  This  alwavs  was  the  rule  of  both  law* 
and  science;  but  many  old  surveys,  being  measured  along  a 
rolling  surface,  ran  short  when  resurveyed  by  the  true  rule. 

Yet  under  the  rule  of  the  old  statute  the  court  construed, 
in  1811,  a  contract  for  land  to  be  laid  off  by  the  '*  cardinal 
points"  as  referring  to  the  magnetic  meridian,  this  being  the 
usage  of  the  country.*  And  in  1813  the  court  altogether 
nullified  the  statute  by  construing  the  calls  of  an  entry  as  de- 
pending on  the  magnetic  meridian  such  as  it  was  at  the  date 
of  the  entry,  and  by  intimating  that  the  surveyor  ought  to 
ascertain  what  the  variation  of  the  needle  then  was,  in  order  to 
run  his  lines  accordingly,  thus  introducing  a  great  element  of 
confusion,  as  the  variations  of  former  years  were  not  easily 
ascertained.     The  course  of  variation  is  a  fact  to  be  proved, 

•As  late  as  1826,  when  the  legisla-  »  Rev.  Stat,  Ch.  98.  Art.  II,  Spc.  8; 

ture  of  Kentucky  needed  a  man  ca-  Gen.  Stat.,  Bui.  and  Fel.  ed.,  p.  1226 

pahle  of  working  hy  star  ohserva-  (106,  II,  Sec.  8). 

tions,  the  provision  to  have  a  •*  sur-  *  Bryan  v.  Beckley,  Litt.  Sel.  Cas. 

veyor*'  was  repealed  and  a  "mathe-  93. 

matician  "  was  suhstituted.    (See  M.  ^Finnie  v.  Clay,  2  Bibh,  861. 
and  B.,  II,  p.  1036.) 
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and  not  within  judicial  knowledge.*  A  survey  made  in  1774 
came  thrice  before  the  Court  of  Appeals  in  a  suit  between 
Bryan  and  Beckley,  only  two  corners  forming  one  side  and 
enough  of  anotlier  side  to  .show  its  direction,  out  of  four  sides, 
being  found  on  the  ground;  tlie  decisions  were  rendered  in  1801, 
1809,  and  1814/  On  the  second  appeal  the  court  quotes  these 
principles  as  established  by  the  first  opinion,  among  others: 

1.  Nothing  but  necessity  will  justify  a  departure  either 
from  course  or  distance. 

2.  When  a  departure  from  either  course  or  distance  be- 
comes nec'ossary,  then  the  distances  ought  to  yield  (unless  where 
the  language  of  a  description  shows  a  clear  intention  to  the 
contrary,  is  a  later  modification  of  tiiis  rule).® 

3.  That  in  all  cases  where  lost  lines  and  corners  are  to  be 
reserved,  due  allowances  must  be  made  for  the  variations  of 
the  magnetic  needle  from  the  true  meridian. 

4.  Proper  allowances  are  to  be  made  on  each  line  for  the 
unevenness  of  the  ground  over  which  it  passes. 

Some  other  rules  are  given  in  Bryan  and  Beckley,  and  the 
old  cases  as  to  replacing  lost  boundary  lines  and  reconciling 
conflicts  when  the  plat  or  report  of  the  old  survey  is  not  con- 
sistent, or,  in  the  old  phrase,  "does  not  close." 

5.  The  variation  from  the  true  meridian  in  an  old  snrvey 
is  to  be  gathered  from  the  lines  preserved,  and,  when  thus 
found,  applied  to  the  lost  lines.* 

6.  The  position  of  the  first  corner  is  no  more  sacred  than 
that  of  any  other;  hence  the  lines  may  be  run  back  from  any 
other  corner,  reversing  the  courses.'* 


•Vance  v.  Marshall,  8  Bibb,  160. 
Mr.  Hibb,  the  Reporter,  in  a  eubse- 
quent  qucere  sharply  criticises  the 
opinion. 

'Beckley  v.  Bryan,  Pr.  Dec.  93; 
Bryan  v.  Het-kley,  Litt.  Sel.  Cas  93; 
Same  v.  same,  Ibid.  100.  The  survey 
taken  shortly  before  the  last  decision 
was  to  be  corrected  by  3  J°,  tlie  change 
of  variation  since  the  first  survey 
taken  in  1774. 


8  Blight  V.  Atwell,  4  J.  J.  Mar.  278, 
where  it  clearly  appeared  that  two 
corners  should  each  be  at  the  same 
distance  from  the  Ohio  River. 

•Haggan  v.  Wood's  heirs^  Pr.  Dec 
274  (case  of  a  private  survey  within 
a  pre-emption). 

10  Beckley  v.  Bryan,  Pr.  Dec.  107; 
Pearson  v.  Baker,  4  Dana,  828; 
Thornberry  v.  Churchill,  4  Mon.  82. 


CH.  IX.]       THE   FIRST   DISPOSITION   OF   THE   LAND. 


173 


7.  That  construction,  in  case  of  doubt,  prevails  which  is 
most  against  the  party  claiming  under  the  survey." 

8.  That  the  lines  as  run  inclose  a  surplus  above  the  named 
area  is  of  no  import,  except  as  circumstantial  evidence." 

The  rule  that  distances  must  yield  to  courses  is  often  ex- 
pressed-thus:  When  a  corner  is  lost  it  will  be  put  at  tlie  inter- 
section of  tlie  lines  leading  to  it. 

We  need  hardly  refer  to  the  rule  in  force  everywhere, 
that  courses  and  distances  both  yield  to  natural  or  artificial 
objects;  and  even  a  marked  line  will  yield  to  the  call  for  a 
river  as  a  boundary."  Otherwise  marked  lines  always  con- 
trol." 

A  rule  given  for  construing  entries,  that  the  distance  from 
one  to  another  point  on  a  road  or  water-course  must  be  meas- 
ured either  according  to  its  meanders,  or  in  a  straight  line,  as 
a  man  would  travel  in  one  or  the  other  way,**  might  probably 
not  be  applied  to  a  survey. 

Sometimes,  where  corners  called  for  in  an  old  survey  cor- 
responded only  partially  or  slightly  with  the  objects  in  sight, 
parol  evidence  would  be  let  in  to  determine  the  doubt." 

Where  the  survey  is  not  in  conflict  with  the  land  itself,  but 
with  the  entry,  which  it  ought  to  follow,  all  presumptions  are 
made  in  its  favor."  The  following  strong  language  was  used 
in  one  pretty  late  case,  and  approvingly  repeated  in  another: 

"  The  military  entries  have  been  surveyed  mostly  by  dis- 
interested surveyors  chosen  under  State  authority,  and  sent 
out  with  instructions  to  make  their  surveys  correspond  with 


"  Preston's  h*8  v.  Bowman,  2  Bibb, 
493;  Pearson  v.  Baker,  4  Dana,  324. 

"  Mercer  v.  Bate,  4  J.  J.  Mar.  888. 

"  Bruce  v.  Morgan,  1  B.  M.  26 ; 
Bruce  v.  Tavlor,  2  J.  J.  Mar.  160 
(applied  to  the  description  in  a  pat- 
ent i: 

"  The  line  when  marked  through- 
out must  govern,  however  devious 
or  variant  from  the  course.  (Mercer 
T.  Bate.  4  J.  J.  Mar.  842.) 

'*Gore'^  heirs  v.  Steele's  heirs,  4 
Mon.  50lf. 


"  Byrd's  devisees  v.  Fleming's  h'rs, 
4  Bibb,  143. 

"  Rays  V.Woods,  2  B.  M.  222;  Ash- 
bro«k  V.  Quarles,  15  B.  M.  24.  In 
one  caso  where  a  deed  of  partition 
gave  a  line  from  corner  to  corner, 
which  if  run  in  a  straight  line  would 
have  left  a 'spring  altogether  to  one 
of  two  parties,  evidence  was  admit- 
ted that  the  line  was  actually  run  on 
the  ground  along  the  middle  of  the 
creek,  so  as  to  make  it  common  prop- 
erty.   (Lyon  V.  Ross,  1  Bibb,  466.) 
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the  entries^  and  the  Register  has  been  directed  to  issue  no  pat- 
ent unless  where  such  correspondence  exists;  and  where  a 
patent  has  issued  ...  it  must  be  regarded  as  conferring  record 
evidence  of  title,  which  will  stand  until  its  variance  from  the 
entry  as  well  as  the  extent  thereof  shall  be  dearly^  satisfado- 
rilj/y  and  conclusively  shovm  (as  is  said  further)  beyond  a  rational 
doubt:' 

The  survey  as  called  for  in  the  statutes  is  made  when  the 
sworn  oiGcial  surveyor  runs  the  lines  and  marks  the  lines  and 
corners,  not  when  he  puts  the  plat  into  shape  and  writes  out 
his  certificate;  the  work  on  the  field  determines  the  date  of 
the  survey;"  the  time  of  making  the  plat  and  certificate 
(which  should  be  dated  back  to  such  date)  are  material  only 
in  connection  with  the  returning  and  recording. 

A  survey  made  in  fact,  though  on  a  "vague'*  and  there- 
fore worthless  entry,  under  the  act  of  February  19, 1808  (and 
probably  some  other  land  acts),  had  this  beneficial  eflPect,  that 
no  "removed  certificate"  of  a  head-right  could  be  located 
within  it  (and  so  as  to  some  other  "claims'');  should  a  new 
location  be  made  within  it,  that  and  the  patent  thereon  would 
be  utterly  void." 

The  report  of  a  surveyor  made  under  the  land  laws  is  evi- 
dence that  the  objects  named  therein  existed  at  the  time, 
which,  when  the  objects  are  permanent,  proves  their  posi- 
tion.* 

Both  entries  and  surveys,  as  well  under  Virginia  as  under 
Kentucky  laws,  and  the  warrants  on  which  entries  and  sur- 
veys were  founded,  were  always  assignable,  and  very  many 
patents  were  issued  to  assignees. 

Sec.  56.  The  Patent.  The  following  is  the  form  of  a 
Virginia  patent  prescribeS  by  the  act  of  1779,  a  form  bor- 
rowed in  the  main  from  the  old  royal  patents,  and  followed 
as  far  as  applicable  to  this  day  : 

"A.  B.,  Esq.,  Governor  of  the  Commonwealth  of  Virginia, 

"Hickmnn   v.  Boffman,   Hardin,  surveyor   returned   the  plat  to   his 

848,  358.    A  survey  made  for  Hick-  principal  in  1780. 
man,  by  marking  the  trees  in  1775,  "Winn  v.  Davidson,  6  Mon.  163. 

is  protected  by  the  act  of  1779  as  a  *®  Crockett    v.   Greenup,   4    Bibb, 

past   survey,  though    the    assistant  160. 
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to  all  to  whom  these  presents  shall  corae^  greeting :  Know  ye, 
that  in  consideration  of  military  service  performed  by  C.  D. 
to  this  Commonwealth  (or  in  consideration  of  military  service 
performed  by  C.  D.  to  the  United  American  States,  or  in  con- 
sideration of  the  sum  of current  money,  paid  by  C.  D. 

into  the  treasury  of  this  Commonwealth,  etc.),  there  is  granted 
by  the  said  Comibonwealth  unto  the  said  C.  D.  a  certain  tract 

or  parcel  of  land  containing acres,  lying  in  the  county 

of ,  and  hundred  of ,  etc.  (describing  the  particular 

'bounds  of  the  land  and  the  date  of  the  survey  upon  which  the 
grant  issues),  with  its  appurtenances,  to  have  and  to  hold  the 
said  tract  or  parcel  of  land  with  its  appurtenances  to  the  said 
C.  D.  and  his  heirs  forever.  In  witness  whereof,  the  said 
A.B.,  Governor  of  the  Commonwealth  of  Virginia,  hath 
hereunto  set  his  hand,  and  caused  the  seal  of  the  said  Com- 
monwealth to  be  aflBxed  at ,  on  the  — day  of , 

in   the  year  of  our  Lord  ,  and  of  the  Commonwealth 

.  A.  B.'' 

The  "grant"  (so  the  patent  is  called  throughout  this  act) 
is  to  be  prepared  by  the  Register,  and  indorsed  by  him  that 
"  the  party  hath  title  to  the  same,"  and  is  then  signed  by  the 
Governor  and,  sealed.^ 

Upon  the  separation  of  Kentucky  from  Virginia,  this  form 
was  only  changed  by  sub3tituting  the  name  of  the  younger  for 
that  of  the  older  Commonwealth.  Once  only  a  temporary  act 
allowed  another  official  to  sign  patents  in  place  of  the  Gov- 
ernor.* 

A  patent  being  issued  under  the  Great  Seal  of  the  Com- 
monwealth imports  absolute  verity.  If  improperly  issued,  the 
Commonwealth  may,  succeeding  to  the  former  rights  of  the 
Crown,  have  it  revoked  by  scire  facias  ;  and  it  was  said  that, 
on  the  relation  of  a  party  injured,  such  writ  ought  to  be  issued;' 
but  this  course  has  been  attempted  in  only  one  reported  case. 
Only  where  a  statute  says  that  a  patent  issued  in  a  given  state 

»  Litt.  Laws  of  Kentucky.  1. 416.  •  Taylor  v.  Fletcher,  7  B.  M.  SO, 

•Act  of  1834,  naming  the  then  As-  82,  arguendo.    So   again,  M'Mill  v. 

gbtant  Secretary  t>f  State,  M.  &  B.  Hutche^on,4  Bush,  613,  and  Marshall 

Statutes,  Vol.  II,  1486.  y.  McDaniel,  12  Bush,  881. 
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of  case  shall  be  void  or  shall  be  fraudulent,*  can  it  be  assailed 
eoUaterally.  Of  course,  where  patents  are  not  void,  still  two 
patents  can  not  effectually  convey  the  same  land  ;  the  first  in 
time  only  can  operate  on  the  **  interference."  In  that  case  the 
junior  patent,  though  it  can  not  operate  as  a  grant  of  land 
already  granted,  is  not  void.*  As  is  said  in  a  case  already 
quoted,  *' a  patent,  when  it  appears  on  its  face  to  be  illegal, 
may  be  considered  as  void  and  treated  as  a  nullity;"*  yet, 
where  a  law  (Revised  Statutes,  Chapter  102,  Section  3)  re- 
stricted all  grants  thereafter  lo  two  hundred  acres,  a  patent' 
professing  to  be  issued  under  that  law  showed  by  its  courses 
and  distances  a  grant  of  about  three  hundred  acres,  the  Court 
of  Appeals  refused  to  declare  it  void,  in  whole  or  in  part.^ 

That  the  issuance  of  the  patent  is  forbidden,  or  that  the 
entry  or  survey  on  which  it  is  founded  were  void,  or  that  the 
grant  is  declared  inferior  to  other  titles,*  is  not  sutficieut  to 
render  it  void. 


*  ThuL,  nrfjH^wh,  quoting  Dnllnm  v. 
Hanflley,  2  Mar.  218,  and  fciutton  v. 
Wenser,  6  li.  M.  43J.       * 

^  See  ittfta^  under  Sevefi  Vears^  Lim- 
itafUiti  and  Occupying  Claimants, 

6  7  B.  M.  82. 

T  "  Tlie  metes  and  bounds*,  courses 
and  distances  are  tlie  highest  evi- 
dence of  the  numlier  of  acres  the 
Common  wealth  intended  to  convey." 
(Frazier  v.  Frazier.  81  Ky.  137).  In 
Bledsoe  v.  Well.  4  Bihb,  32;),  a  pat- 
ent on  a  Kentucky  treasury  warrant 
on  land  within  the  'military**  district 
was  held  not  void  because  the  defect 
did  not  appear  on  its  face,  thoui^h  it 
might  be  apparent  to  one  versed  in 
geography. 

8  Atchley  v.  Latham.  2  Litt.  3G2. 
Under  last  section  of  act  of  1811 
(M.  &  B.  Stai.,  Vol.  II,  915),  the  last 
time  for  extending  lime  on  Virginia 
■claims,  patent*  on  Virginia  eittries 
not  surveyed  on  or  before  November 
29, 17y8— saving  disabilities,  etc. — are 


void ;  on  evidence  that  the  patent 
did  n(»t  come  wi  hin  the  exceptions, 
grant  held  void.  Pearson  v.  Baker, 
4  Dana,  322:  Act  of  1831  (  M.  and  B. 
Stat.,  p.  1037),  ft)rbidding  surveys  or 
grant-  on  **en^•lo^ed  or  cultivated*' 
lands,  does  not  declare  them  void  in 
so  many  words,  hence  a  patent  good 
at  law  though  the  settler  might  be 
relieved  in  tn^uity.  Cain  v.  Flynn,  4 
Dana,  501 :  Patent  can  not  be  avoid- 
ed by  parol  proof  that ^urvey  was  not 
executed  wiiliin  time  stated,  this  be- 
ing under  an  net  niaUing  ihe  patent 
refer  back  to  dae  of  survey.  Kay  v. 
Barker,  1  B.  M.  301,  under  act  of  Do- 
combe-  20,  1820  i  M.  and  B.  Stat,  II, 
1U43  :  "Patei'tissuingon  survey  made 
contrary  to  the  locati<»n  "  is  vuul  lo 
extent  of  its  variation.  Sutton  v. 
Menser,  6  B.  M.  432,  undi-r  Jct  of 
February  8, 1815  (M  and  B., II, 981), 
as  to  seminary  chiims.  and  precluding 
act  (if  February  2,  1814,  patent  on 
prior  locution    is    void.    Taylor  v. 
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The  statutes  which  render  patents  void  in  certain  cases  are 
the  following:  The  sixth  and  lastsection  of  the  "  act  to  revive 
the  law  for  allowing  longer  time  for  receiving  plats/'  of 
January  25,  1811,  as  all  "grants  not  founded  on  an  entry 
made  within  the  time  allowed  by  law  for  making  such  entry 
or  entries,  and  surveyed  on  or  before  29th  of  November,  1798, 
shall  be  void."     Then  follow  exceptions  for  disability.* 

"An  act  to  prevent  the  fraudulent  appropriation  of  lands 
under  color  of  treasury  warrants,''  of  February  11,  1809, 
forbids  the  issuing  of  patents  founded  on  treasury  warrants, 
unless  the  surveys  are  indorsed  with  a  certificate  that  they 
are  not  within  the  "military  reserve,"  or,  if  the  survey  be  in 
Knox  or  Pulaski  counties,  that  the  land  is  not  in  the  region 
gained  by  the  Treaty  of  Tellico;  patents  issued  "  contrary  to 
the  true  intent  and  meaning  of  this  act'*  to  be  void." 

We  have  shown  above  that  this  statute  was  disregarded  by 
the  court  on  the  plea  that  the  illegality  of  the  patent  did  not 
appear  on  its  face  (n.  7).  (But  an  act  of  December  23,  1803, 
for  the  protection  of  head-right  settlers,  says  in  Section  2  that 
a  military  claim  knowingly  laid  on  the  land  granted  to  a  set- 
tler shall  be  void,  and  the  warrant  thereby  become  invalid  " 


Fletcher,  7  B.  M.  80,  under  act  of 

1820  (M.  and  B.,  II,  1343):  patents 
on  milimry  entries  on  a  false  survey 
are  void;  but  patents  west  of  the 
Tennessee  River  under  Kentucky 
clHim,  conflictinc^  with  a  military 
entry,  though   forbidden   by  acts  of 

1821  and  1825  {idid.  p.  ia37),  are  not 
void.  Little  v.  Bishop,  9  B.  M.  246: 
patent  under  act  of  1835  not  void  be- 
cause its  recitals  do  not  show  clearly 
that  it  was  issued  on  proper  author- 
ity, as  long  as  they  do  not  negative 
it.  McMillan's  heirs  v.  Hutcheson, 
4  Bush,  615:  The  act  of  1835— see 
tn/ro,  "Modern  Grants" — which 
grunts  all  vacant  lands  to  the  coun- 
ties and  directs  patents  for  their  ben- 
efit to  purchasers,  declares  all  patents 
on  land  that  is  not  Tacant  null  and 


void.  The  word  null  was  said,  in 
Jennings  v.  Whilaker,  4  Mon.  51, 
to  be  addod  to  show  that  "  void  "  is 
not  to  be  read  ''voidable."  Bowman 
V.  Eggner,  7  Bush,  68 :  The  acts  of 
1829  and  1830  (M.  and  B.  lOGl-1061) 
forbidding  the  sale  west  of  the  Ten- 
nessee River  of  less  than  a  quarter 
section  or  fractional  quarter  section, 
do  not  make  a  patent  for  a  smaller 
quantity  void.  Clark  v.  Jone%  16 
B.  M.  121 :  patent  under  Kentucky 
treasury  warrant  law  of  1815,  when 
land  had  been  entered  before,  though 
made  inferior  even  to  a  "vague"  entry, 
is  not  void  within  the  meaning  of  the 
seven  years'  limitation  act 

»M.  and  B.  Stat.,  Vol.  II,  917. 

"  M.  and  B.  Statutes,  Vol.  II.  920. 
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as  a  penalty  for  the  attempted  fraud — it  does  not  say  that  the 
patent  issuing  shall  be  void  in  consequence.)^* 

An  act  of  1814,  concerning  Seminary  Lands:  ''All  loca- 
tions and  surveys  made^  and  grants  obtained  under  the  pro- 
visions of  this  act;  so  far  as  the  same  may  be  found  to  interfere 
with  any  of  the  claims  aforesaid  (including  200  acres  held  by 
actual  settlers)  shall  be  entirely  null  and  void."" 

An  act  of  1818,  concerning  land  below  the  Tennessee 
River,  just  then  acquired  by  Indian  treaty,  says  that,  "No 
patents  be  issued ;  any  patent  issued  contrary  to  the  act  to  be 
void."  "  This  region  is  opened  up  by  later  laws.  See  also  the 
statutes  treated  in  the  next  following  section  under  the  head  of 
"  Modern  Grants." 

While,  as  a  rule,  a  patent  takes  effect  from  the  day  on 
which  it  is  issued,  the  Treasury  Warrant  Act  of  Kentucky,  of 
February  6,  1815,  established  a  new  rule  for  all  patents  that 
should  be  granted  under  that  act  or  its  amendments  in  the 
following  words:  ''The  actual  survey  shall  be  considered  the 
commencement  of  the  title  ;  and  when  perfected  by  grant  the 
title  shall  relate  to  the  time  of  survey,  so  as  to  be  available  in 
courts  of  law  against  an  older  grant  founded  upon  a  younger 
survey."** 

In  the  case  of  an  obscure  description  the  patent  may  be 
helped  out  by  the  survey,  which  is  matter  of  record,  and  thus 
of  equal  dignity  with  the  grant.** 

The  act  of  December  22,  1792  (Section  4),  already  men- 
tioned, directs  "  that  where  grants  were  or  shall  be  issued  to 
persons  already  deceased,  the  laud"  shall  descend  to  the  heir, 
heirs,  or  devisees,  etc.,  "as  if  made  in  the  lifetime  of  the  grantee." 
The  Revised  Statutes,  and  again  the  General  Statutes,  re-enact 
this  law  with  the  unfortunate  omission  of  the  word  "  devisees," 
but  render  it  clearer  by  the  clause  "as"  if  such  patent  had  been 
issued  ...  to  such  heirs  by  name.''*  These  acts  are  rightfully 
retrospective,^*  for  without  them  the  grant  would  be  void,  and 

"/6i//.949.  "Litt.  Laws  Ky„  I,  p.  160;  Rev. 

"  Ihid.  1007.  Stat.,  Ch.  46,  Art.  I ;  Gen.  Stat..  Cb. 

» Ibid,  1040.  60,  Art.  I.    The  Kev.  and  Gen.  Stat 

"  M.  and  B.  Stat,  Vol.  IT,  p.  1022.  apply  not  to  patents  only,  but  to  all 

"Bcckley  v.  Bryan,  Pr.  Dec.  91.  deeds. 
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the  land  remain  in  the  Commonwealth.     The  heirship  must  be 
determined  by  the  law  as  it  stood  at  the  date  of  the  patent," 

But  where  the  Commonwealth  had,  before  December  22, 
1792,  granted  the  land  to  another,  that  act  can  not  operate  to 
divest  the  latter's  title ;  as  the  grant  to  the  dead  man  being 
void  at  common  law,  the  second  patent  was  eflFective."  The 
dead  man's  grant,  if  older,  is  read  as  if  dated  December  22, 
1792,  for  all  purposes." 

The  modern  statute,  which  omits  devisees,  has  been  con- 
strued to  give  the  legal  title  to  the  heirs  in  trust  for  the  devi- 
sees, who  become  the  beneficial  owners.^  In  some  of  the 
quoted  cases  the  patentee  appeared  to  be  dead  at  the  date  of 
the  entry  or  survey:  but  this  was  deemed  immaterial. 

Much  has  been  said  lately  about  "  inclusive  "  or  "  blanket" 
patents.  The  eighty-sixth  section  of  the  Virginia  land  act  of 
June  2,  1788,"  legalized  them  thus:  "Whereas,  sundry  sur- 
veys have  been  made  .  .  .  which  include  in  the  general 
courses  thereof  sundry  smaller  tracts  of  prior  claimants, 
and  which  in  the  certificates  granted  by  the  surveyors  of  the 
.  .  .  counties  are  reserved  to  such  claimants ;  and  the  Gov- 
ernor ...  is  not  authorized  by  law  to  issue  grants  upon  such 
certificates.  ...  -Be  it  enacted  .  .  .  That  it  shall  ...  be  law- 
ful for  the  Governor  to  issue  grants  with  reservation  of  claims 
to  lands  included  within  such  surveys,  etc."  The  early  Ken- 
tucky cases  of  *^iuchisive"  surveys  and  patents  name  the 
prior  claimants,  and  thus  identify  the  excluded  parts,  or  at 
least  furnish  the  means  for  identifying  them.  Those  claiming 
under  such  a  patent  and  seeking  to  recover  land  comprised  in 
the  *'  outer  boundary  "  have  the  burden  of  proving  that  the 
land  sought  to  be  recovered  is  not  embraced  within  the  prior 
claims."  If  this  be  a  hardship,  the  patentee  has  deserved  it 
by  not  running  out  all  the  lines  which  separate  him  from  the 
excluded  tracts  inside  of  his  own.     In   Virginia,   however, 

"  Skeene  v.  Fistback,  1  Mar.  856 ;  »  Cobb  v.  Stewart,  4  Mete.  255. 

Hansford  v.  Minor,  4  Bibb,  3^3.  "Litt.  L.  Ky.,  I,  p.  4G0.    Quctre: 

"Lewis  V.  McGee,  1  Mar.  199.  Does  this  law  apply  to  any  but  Vir- 

'^ Russell's  heirs  v.  Mark's  heirs,  8  ginia  claims? 

Mete.  87.  »  Madison's h'sv.  Owens,  L.S.O.  "281^ 
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such  patents  were  sustained,  although  the  exclusions  were 
stated  in  acres  onlv,  without  being  identified  by  the  nanae  of 
the  claimants;  and  an  early  Virginia  case  proposes  to  give  to 
the  holder  of  the  "  inclusive ''  patent  every  thing  within  his 
outline  for  which  there  is  no  valid  prior  claim.  But  this 
doctrine  has  since  been  reprobated,  both  by  the  Supreme 
Court  of  the  United  States*'  and  the  Supreme  Court  of  West 
Virginia.** 

The  United  States  Supreme  Court  intimates  that  there  is 
no  reason,  when  a  man  pays  for  a  smaller  quantity  of  land,  and 
has  a  larger  area  surveyed  and  patented  to  him,  "  exclusive  of 
prior  claims,"  why  the  State  should  not  sell  the  unpaid  residue 
to  some  one  else,  if  the  prior  claims  lapse  or  turn  out  to  be 
invalid. 

In  Kentucky  the  question  on  a  patent  with  unnamed  ex- 
clusions came  first  before  the  Court  of  Appeals  in  1883.  A 
patent  was  declared  void,  which  granted,  within  definite  out- 
lines, 74,876  acres  *^  excluding  60,518  acres  prior  grants,'* 
without  identifying  the  latter  in  any  way.**  Thus  the  holder 
of  warrants  for  14,353  acres  had  undertaken  to  gather  in  all 
vacant  lands  within  five  times  that  area.  The  judgment 
aroused  discontent  and  surprise,  as  these  "  blanket  patents  " 
were  quite  common.  But  it  was  followed  in  1884:  here  the 
patent  purported  to  grant  4,000  acres,  while  the  lines  included 
over  nine  thousand,  by  "excluding  all  surveys  of  record  in 
the  above  boundary.^'  The  court  said  :  "  If  5,000  acres  could 
be  thus  taken  within  the  sweeping  lines  of  a  survey,  equally 
well  could  one  fourth  of  the  State."*  The  effect  of  these  de- 
cisions was  weakened,  when  in  1885  the  court  ruled,  that 
though  a  patent  containing  the  words,  "  there  is  21,520  acres 
excluded  the  above  boundary"  is  void;  yet,  while  it  is  un- 
canceled the  lands  covered  are  no  longer  "  vacant,"  and  the 
surveyor  ought  not  to  survey  them  for  any  one  else.*'     And 

"Armstrong  v.  Morrill,  14  Wall.  Nichols  v.  Corey,  4  Band,  865. 

143.  «5  Hamilton  v.  Fugetti  81  Ky.  866. 

"Bryan  v.  Willard,  21  W.  Va.  65,  ««Hillman  v.  Hurley,  82  Ky.  6*26. 

practically    overruling   Hopkins    v.  "  Roberts    v.    Davidson,    83    Ky. 

Ward,  6   Munf.  38,   and    following  281. 
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in  June,  1889,  the  court,  professing  not  to  overrule  but  to 
distinguish  these  cases,  upheld  a  patent  which  by  well  defined 
lines  inclosed  1,248  acres,  and  excluded  therefrom  the  "  num- 
ber of  acres  contained  in  prior  grants,"  without  even  stating 
the  number."  These  were  afterward  surveyed,  as  shown  in 
the  cause,  and  thus  a  false  appearance  of  certainty  arose.  The 
court  insisted  that  the  exemption  of  prior  grants  was  no  more 
than  what  the  law  implied ;  and  as  the  number  of  excepted  acres 
is  not  stated,  the  patentee  must  have  paid  for  the  full  number, 
1,248  acres,  which  is  the  best  ground  upon  which  to  rest  the 
decision. 

Sec.  57.  Modern  Grants.  On  the  8th  of  February,  1835, 
the  passage  of  "An  act  to  appropriate  the  vacant  lands  in  this 
Commonwealth  east  and  north  of  the  Tennessee  River  to  the 
counties  in  which  they  lie,  for  the  purpose  of  internal  improve- 
ment," to  go  into  effect  on  the  1st  of  August  of  that  year,*  ush- 
ered in  a  new  era  in  the  disposition  of  tlie  vacant  lands  of  Ken- 
tucky. With  the  exception  of  the  small  western  end  of  the  State, 
which  remained  under  its  special  laws,  one  rule  governed  all 
vacant  lands.  Though  the  proceeds  of  the  lands  were  appro- 
priated to  the  counties,  and  the  price  fixed  by  the  County 
Courts  (not  to  be  less,  though,  than  five  cents  per  acre),  the 
issue  of  patents  remained  with  the  Register  of  the  Land  Office, 
and  they  still  bear  the  signature  of  the  Governor  and  the  seal 
of  the  State.  At. first  it  was  directed  that  the  County  Court 
should  agree  upon  the  price  with  each  purchaser,  but  this 
policy  was  soon  abandoned.  As  amended  by  acts  of  1836  and 
1837,*  the  law  stood  in  the  main  thus: 

Each  County  Court  fixes  the  price  of  all  vacant  lands  with- 
in the  county  at  five  cents  or  over;  the  applicant  for  land 
pays  to  the  county  treasurer  the  price  for  as  many  acres  as  he 
de>ires,  and  takes  his  receipt,  which  l^e  carries  to  the  county 
clerk;  the  latter  issues  and  records  a  *'  warrant'^  for  the  num- 
ber of  acres;  this  warrant  being  shown  to  the  surveyor,  he 
surveys  as  much  vacant  land  in  the  county  as  the  warrant  calls 
for,  under  the  same  rules  as  under  the   law  of  1815  regarding 

»Hall  V.  Martin,  11  Ky.  Law.  Rep.  »  Loughb.  Stat ,  p.  386. 

241.  «/fti/387,  388. 
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treasury  warrants  (the  main  rule  being  first  come,  first  served), 
and  when  the  plat  and  certificate  of  survey  is  shown  to  the 
Register  of  the  Land  Office  he  makes  out  the  patent.  There 
is  nothing  here  that  corresponds  to  the  ''entry*'  under  the 
Virginia  law.  (Those  parts  of  the  law  which  deal  with  the 
disposition  of  the  proceeds  of  sale  lie  outside  of  the  scope  of 
this  work.) 

A  clause  in  the  fourth  section  of  the  act  of  1835  indicates 
that  a  number  of  special  laws  granting  certain  vacant  lands  to 
one  or  the  other  county  for  similar  purposes  had  been  passed 
before  them. 

The  policy  of  the  treasury  warrant  law  of  1815,  not  to  let 
the  new  grants  come  into  conflict  with  any  older  rights  were 
here  carried  to  the  utmost.  "  No  appropriation  of  land  under 
this  act  shall  prevail  against  any  actual  settler  including  to  his 
boundary,  whether  (he)  has  any  title  in  law  or  equity  deduci- 
ble  from  the  Commonwealth  or  not,  provided  he  has  either  a 
deed  or  bond  for  the  land ;  and  every  survey  or  patent  which 
interferes  with  the  settlement  or  boundarv  of  any  such  actual 
settler  shall  be  utterly  voidJ^  This  has,  however,  been  con- 
strued to  mean  void  only  to  the  extent  of  the  interference, 
and  valid  as  to  the  residue.* 

The  act  shall  not  '^  apply  to  any  land  stricken  off  to  the 
State  for  non-payment  of  taxes,  or  forfeited  for  non-entry  for 
taxation ;  and  any  survey  or  patent  made  or  issued  uncjer  this 
act,  which  interferes  with  any  survey  heretofore  made  or 
issued,  shall  be  null  and  voidJ^ 

As  these  modern  patents  are  void  when  they  interfere  with 
an  older  patent,  the  occupant  of  land  can  not  deduce  title 
from  the  Commonwealth,  through  one  of  the  former,  and  can 
not  bring  himself  within  the  seven  years'  limitation  law:*  of 
which  hereafter. 

No  change  in  the  general  features  of  these  laws  was  made 
before  the  enactment  of  the  Revised  Statutes.  But  by  an  act 
of  February  20, 1844,*  the  County  Courts  of  thirty-two  named 
counties,  embracing  the  greater  part  of  all  the  still  vacant 

'  Hartley  v.  Hartley,  8  Met.  59.  McMillan  v.  Hatcheson,  4  BuFh,  611. 

*  Little  V.  Bishop,  9  B.  M.  240-246;  '^Sess.  Acts,  1843-1844,  p.  82. 
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landSy  were  authorized  to  lower  the  price  of  lands  to  $2.50  for 
each  one  hundred  acres. 

In  the  Revised  Statutes  (taking  eflPect  July  1,  1852)  the 
matter  of  these  laws  is  cast  into  a  chapter  entitled  "  Treasury 
Warrant  Claims/'  and  numbered  102.  The  following  new 
features  are  introduced : 

1.  An  actual  settler  has  a  pre-emption  right  to  have  not 
more  than  one  hundred  acres  laid  off  to  him  in  a  square ;  but 
one  wishing  to  locate  upon  land  settled  upon  may,  by  giving 
a  notice  of  three  months,  obtain  the  right  to  have  such  land 
surveyed,  unless  the  settler  himself  should  "enter  and  sur- 
vey ''  it.  This  provision  is  taken  from  the  old  treasury  war- 
rant law,  and  was  probably  understood  to  be,  by  reference,  a 
part  of  the  acts  of  1835  and  1837. 

2.  Warrants  are  to  issue  for  not  less  than  twentv-five  nor 
more  than  two  hundred  acres.  It  was  held  in  1872  (Judge 
Pryor  dissenting),  that  nothing  in  the  law  prevented  the  same 
man  from  having  any  number  of  warrants  of  two  hundred 
acres  each  issued  and  surveyed  in  the  same  county,  and  to 
demand  patents  at  the  Land  Office  on  each  of  them.^  In 
pursuance  of  this  decision  speculators  had  very  large  tracts 
surveyed  in  several  of  the  *'  mountain  counties,"  one  man 
taking  up  no  less  than  250,000  acres  in  Perry  and  Letc^her 
counties.  In  the  following  year  the  mischief  was  remedied 
by  the  General  Statutes. 

3.  The  land  called  for  in  one  warrant  may  be  had  in  either 
one  or  in  several  parcels. 

4.  The  "entry''  is  again  introduced  in  thiswise:  "The 
party  obtaining  (the  County  Court)  order  may,  by  an  entt*y  in 
the  surveyor's  book  of  the  county  describing  the  same,  appro- 
priate the  quantity  of  land  it  calls  for,"  and  the  survey  must 
be  made  within  two  months  (that  is,  less  than  two  months) 

•In  Loughborough's  compilation  act  of  1816,  which  provided  for pay- 

the  act  of  1835  and  its  amendments  mentsinto  the  treasury.  In  Stanton's 

are  headed  <*  Internal  Improvement  Kevised  Statutes  the  chapter  begins 

Claims,"  the  name  of  "Treasury  War-  Vol.  II,  p.  430. 

rant  Claims"  being  deemed  appro-  ^Register  v.  Reed,  9  Bush,  103. 
priate  to  those  originating  under  the 
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after  entry,  and  a  plat  and  certificate  of  survey  lodged  in  the 
Land  Office  within  four  months  after  the  survey  is  made. 

5.  A  patent  may  issue  on  the  survey  within  three  months 
after  the  plat,  certificate,  and  copy  of  order  are  filed  in  the 
Land  Office;  and  here  within  evidently  means  **at  least,"  the 
time  being  required  to  enable  others  deeming  themselves 
aggrieved  to  file  a  caveat  against  the  issuance  of  the  patent, 

6.  "The  legal  title  of  the  land  shall  bear  date  from  the 
time  of  making  the  survey  "  (i.  e.,  marking  th^  boundaries). 

No  escheated  or  forfeited  lands,  or  lands  that  have  ever 
been  patented  and  have  reverted  to  the  Commonwealth,  can 
be  appropriated  under  this  chapter.  The  reduction  of  price  in 
thirty-two  counties  is  impliedly  repealed,  and  the  County 
Treasurer  is  dispensed  with;  but  an  act  of  March  9,  1854,® 
reduces  the  price  again  in  sixteen  mountain  counties  to  2J 
cents  per  acre,  and  an  act  approved  on  the  next  day  *  extends 
the  time  for  making  and  for  returning  surveys,  each  to  six 
months.  An  act  approved  February  13,  1858,  to  remove  all 
doubts,  declares  that  the  lands  west  of  the  Tennessee  River 
are  not  affected  by  the  Revised  Statutes.*® 

The  General  Statutes  of  1873,  coming  into  force  on  the  1st 
of  December  of  that  year,  treat  the  same  subject  in  Chapter  109, 
"Treasury  Warrant  Claims.^'  This  chapter  agrees  with  that 
of  the  Revised  Statutes  as  amended,  except  in  the  following 
particulars : 

1.  J^o  one  person  shall,  under  this  chapter,  enter,  survey, 
or  cause  to  be  patented  more  than  two  hundred  acres  in  any 
one  county.  This  seems  to  prevent  the  same  person  from 
acquiring  more  than  one  survey  by  assignment,  and  the  titles 
are  only  freely  assignable  after  having  been  completed  by 
patent.  An  amendment  of  1878  makes  the  "  plat  and  certifi- 
cate "  assignable,  yet  no  one  is  to  have  a  patent  for  more  than 
two  hundred  acres  in  one  county  in  one  year." 

8 In    practice    this  •'entry"   is  a  such  entries  hy  suit  as  equities  in 

rough  description  of  the  land,  like  the  land. 

the  Virginia  entry ;  often,  when  made  '  Stanton's  Rev.  Stat.,  II,  p.  432. 

by  lawyers  or  surveyors,  a  correct  "/6trf. 

description.     It  seems  that  there  has  ^^  Ibid,  434. 

been    no'   occasion    for   establishing  *'B.  &  F.  Gen.  Stat.,  p.  1250. 
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2.  When  "  the  survey  was  made  six  months  before  the 
same  was  deposited  with  the  Register,  the  title  shall  take  its 
effect  from  the  patent  only,  and  not  refer  back  to  the  survey/' 

3.  The  reduction  of  price  which  had  been  made  in  sixteen 
counties  is  repealed  by  implication. 

By  act  of  May  1,  1886,  the  lands  between  Walker^s  line 
and  the  parallel  36°  30'  are  given  to  the  adjoining  counties 
with  power  to  sell  at  any  price  the  County  Court  chooses  to 
put  upon  them,  and  in  any  quantity,  the  object  being  to  get  rid 
as  soon  as  possible  of  the  State  ownership  of  land  in  another 
State." 

Little  if  any  vacant  land  is  left  in  Kentucky;  much  has 
been  patented  more  than  once,  and  more  than  twice.  There 
is  no  check  by  regular  subdivision,  and  neither  the  county 
survevor  nor  the  Register  of  the  Land  Office  can  know 
officially  whether  land  of  which  the  survey  or  grant  is  asked 
has  not  been  patented  before.  Many  patents  have  been  taken 
out  only  to  give  color  of  title,  so  as  to  carry  the  effect  of  pos- 
session under  the  limitation  laws  to  a  marked  boundary.  It  is 
believed  that  in  one  county  (Breathitt)  more  than  twice  the 
area  has  been  listed  for  taxation,  claimants  being  willing  to 
strengthen  their  color  of  title  thus  at  the  expense  of  a  tri- 
fling State  tax. 

Note. — An  act  of  February  20,  1836,  not  found  in  Loughborough's 
Statutes,  gives  to  tho  countirs  along  the  Tennessee  line,  from  Allen  in  the 
west  to  Whitley  in  tho  east,  inclusive,  the  vacant  lands  north  of  36®  30^  re- 
spectively opposite  to  thofe  counties;  warrants  upon  demand  to  be  ii^sued  to 
those  counties  without  payment  of  the  State  price:  and  these  warrant?,  or 
the  surveys  made  upon  entries  under  such  warrants,  to  be  assignable;  and 
patents  to  be  it'sued  by  tho  Register  of  the  Land  Office  to  the  assignees. 
The  character  of  the  patent  seems  to  be  governed  by  the  laws  on  treasury 
warrant  claims,  as  applied  by  laws  enai  ted  in  1824,  1825,  and  1827  (M.  &  B. 
1028>1034),  to  the  Tennessee  strip,  and  not  by  the  laws  treated  in  Section 
57,  under  the  head  of  Modern  Grants.     (See  Sess.  Acts,  1835,  p.  807.) 

"/6irf.  Ch.  64a,  p.  840. 


CHAPTER  X. 
DEVOLUTION  OF  LANDED  ESTATES. 

Sec.  58.  Descent. 
Sec.  59.  Conveyance. 
Sec.  60.  The  Older  Recording  Laws. 
Sec.  61.  The  Modern  Recording  Laws. 
Sec.  62.  Powers  of  Attorney. 
Sec.  63.  Conveyance  under  other  Powers. 
Sec.  64.  Devises. 

Sec.  65.  Statutory  Extension  of  Powers. 
'  Sec.  66.  Title  by  Estoppel. 
Sec.  67.  Champertous  Conveyances. 


Sec.  58.  Descent.  The  laws  of  Virginia  did  awav  with 
the  right  of  the  iSrst-born  by  an  act  of  1785,  taking  effect 
•Jannary  1, 1787,  before  much  land  in  Kentucky  could  change 
title  by  the  death  of  the  owner.  The  first  Kentucky  act  on 
the  course  of  descents  was  passed  in  1796,'  and  is  copied  from 
Virginia  Statutes  of  1785  and  1790.  Under  it  the  rules  that 
have  since  in  the  main  governed  the  conrse  of  descent  are  thus 
set  forth  :  "  Real  estate  of  inheritance  "  shall  descend  "  in 
parcenary ''  to  the  kindred  of  the  decedent,  male  and  female ; 
first,  to  his  children  or  their  descendants,  if  any  there  be ; 
next,  to  his  father ;  ne^t,  "  to  his  mother,  brothers,  and  sisters, 
and  their  descendants,  or  such  of  them  as  there  be  ;"  next,  the 
estate  to  be  divided  into  two  halves,  one  to  the  paternal,  the 
other  to  the  maternal  kindred,  on  the  same  principle  of  seek- 
ing out  the  male  ascendant  first,  and  if  there  be  none,  letting 
the  estate  go  jointly  to  the  female  ascendant  and  her  issue. 

1  Litt.  Laws  Ky., Vol.  I,  p.  657 ;  M.  heir  (Roberts  v.  Elliott,  8  Mon.  397), 
and  B.  Statutes,  Vol.  I,  p.  562,  pre-  and  among  collaterals  the  whole  ex- 
ceded  by  the  Virginia  acta  of  1785  eluded  the  half-blood  (Bowlin  v.  Pol- 
and 1790.  Before  January  1,  1787,  lock,  7  Mon.  42).  The  rule  as  to  an- 
when  the  act  of  1785  came  in  force,  cestral  estate  of  infants  is  first  given 
the  eldest  son  or  brother  was  the  sole  in  1790. 
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If  there  are  no  paternal  or  no  maternal  kindred,  the  whole 
estate  to  go  to  those  there  are,  "and  so  on  without  end;" 
if  none  of  either  kind,  to  the  husband  or  wife.  Among  col- 
laterals of  the  whole  and  the  half-blood  the  latter  take  half 
portions ;  between  ascendants  and  half-blood  collaterals  the 
former  take  a  double  portion,  which  shows  that  the  mother 
was  not  to  have  one  half,  but  only  a  brother's  share.  Chil- 
dren or  collaterals  in  the  same  degree,  or  sharing  only  with  a 
female  ancestor,  take  per  capita;  where  part  are  alive  and 
others  dead  and  represented  by  issue,  they  take  per  stirpes. 
Unborn  children  only  of  the  intestate  himself  can  inherit. 
Descent  may  be  derived  through  an  alien.  Bastards  "may 
inherit  or  transmit  inheritance  on  the  part  of  their  mother,'' 
which  peculiar  phrase  is  copied  into  the  latest  statutes.  Chil- 
dren born  before  wedlock  are  legitimated  by  marriage  and 
recognition.  The  issue  of  marriages  "null  in  law''  is  to  be 
legitimate,  which  was  held  to  include  the  cliild  of  a  formally 
solemnized  marriage,  though  a  former  husband  of  the  bride 
was  living.'  No  parcener  has  any  privilege  over  another. 
Advancements  must  be  brought  into  hotchpot  with  estate 
descended.  A  distinction  between  ancestral  and  other  lands 
is  allowed  where  an  infant  dies  witliout  issue,  but  is  extended 
bevond  the  common  law  to  lands  derived  by  such  infant 
"by  purchase  or  descent  from  his  father,"  when  the  mother 
or  her  children  by  another  father  are  excluded,  and  vice  versa^ 
while  there  are  brothers  or  sisters  of  the  decedent  or  of  the 
transmitting  parent  or  their  issue.  The  words  "on  the  part 
of  the  mother,"  as  to  bastards,  having  been  first  narrowed 
down  so  that  there  could  be  no  transmission  between  a  bas- 
tard and  his  uterine  brother'  or  his  mother's  brother,*  were 
finally  held  to  mean  no  more  than  to  or  from  his  mother,  not 
even  from  his  mother's  father.  This  was  under  the  clause  of 
the  Revised  Statutes  copied  from  the  act  of  1796.*    But  the 

*  Sneed  v.  Ewing,  5  J.J.M.  460, 491.  natural  son,  recognized  by  the  father 

*  Scroggs  V.  Allan,  8  Dana,  864,  and  legitmnted  by  act  of  the  legisla- 
following  Stevenson's  heirs  v.  Sulli-  ture,  in  184S,  is  "issue"  for  all  pur- 
vant,  5  Wheat.  207 ;  followed  in  Re-  poses  of  the  law.  (Berry  v.  Owen,  5 
mington  v.  Lewis,  8  B.  M.  606.  Bush,  453.) 

*  Allen  V.  Ramsey,  1  Mete.  636.   A  *  Jackson  v.  Jackson,  78  Ky.  890. 
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legitimate  children  of  bastards  represent  their  parents,  and 
may  inherit  tli rough  them  from  any  one  these  could  them- 
selves inherit  from.** 

An  act  of  1840,  copied  in  the  two  revisions,  allows  bastard 
children  of  the  same  mother  to  inherit  as  brothers  and  sisters 
from  each  other,*  but  this  can  not  help  a  legitimate  son  claim- 
ing a  bastard's  estate,  or  vice  versa  J 

Where  an  infant  transmits  ancestral  estate  to  his  brother 
or  sistfir,  it  is  no  longer  ancestral  in  their  hands,  hence  on 
the  death  of  such  brother  or  sister  those  of  the  whole  blood 
get  shares  double  as  great  as  those  of  the  half-blood,  and 
the  niotlier  takes  the  sliare  of  a  full-blood  brother.®  Where  a 
father  leaves  shares  in  his  land  by  will  or  intestacy  to  two 
infant  children,  and  by  the  death  of  one  the  whole  or  a  part  of 
his  share  goes  to  the  other,  who  thereupon  dies,  his  share, 
coming  through  his  brother,  is  not  ancestral,  but  follows  the 
ordinary  law  of  descent.*  Nor  is  the  statute  extended  by  con- 
struction to  lands  derived  from  a  grand-parent.*'  It  is 
strange  that  it  should  have  been  seriously  contended  in 
several  cases  that  the  exclusion  of  **  the  mother  and  her 
children '^  or  the  '^father  and  his  children"  should  inure  to 
the  benefit  of  the  more  distant  kindred  on  that  side,  and  not 
to  the  brothers  or  sisters  by  the  parent  from  whom  the  land 
came;  and  such  a  contention  was,  of  course,  rejected."  The 
statute  was  narrowlv  held  down  to  its  terms,  and  not  ex- 
tended  in  accord  with  the  common  law  rule  of  keeping  the 
inheritance  in  the  blood  of  the  first  purchaser.  Hence,  land 
coming  from  the  father,  the  mother  only  could  be  excluded  in 


*"  Sutton  V.  Sutton,  87  Ky.  216. 

•  Lougliborough,  p.  21 1,  Rev.  Stat., 
Chap.  30,  See.  5;  General  Statutes, 
Chap.  31.  Sec.  5. 

^  Remington  v.  Lewis,  ju-t  quoted. 

«  Talbott  V.  Talbott's  lieirs,  7  B.  M. 
9;  Milner  v.  Calvert,  1  Mete.  475. 
See  result  figured  out  in  Gill  v.  Lo- 
gan, 11  B.  M.  231. 

•Driskill  v.  Hanks,  18  B.  M.  863. 

w  Smith  V.  Smith,  2  Bush,  622 :  de- 


cided under  the  Rev.  Stat.,  in  which 
one  section,  speaking  of  "one  of  his 
parents,"  is  substituted  to  the  two 
sections  in  the  act  of  1796  speaking 
about  "his  father"  and  "his  mother." 
But  the  same  principle  was  upheld 
under  that  act  in  Duncan  v.  Laffer- 
ty*8  adm'r,  6  J.  J.  Mar.  46. 

"Renfroe  v.  Taylor,  12  B.  Mon. 
404,  and  cases  there  cited. 
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favor  of  the  father^s  brothers,  she  being  named,  but  not  the 
mothe^^s  children,  half  brothers  to  the  decedent."  And,  of 
course,  if  there  were  no  kindred  on  the  favored  side  of  the 
kind  named  in  the  act,  no  discrimination  could  be  made. 

The  chapter  on  Descents  in  the  Revised  Statutes  (1852)  in- 
troduces some  further  changes  in  the  law  of  1796  (for  last 
point  see  Chapter  47,  Article  I,  Section  3)  : 

1.  "  When  any  or  all  of  a  class  first  entitled  to  inherit  are 
dead,  their  descendants  take  per  stirpes J^  The  words  "or  all" 
are  new. 

2.  "Any  person  born  within  ten  months  after  the  death  of 
the  intestate  shall  inherit  from  him,  etc.,"  while  under  the  old 
law  only  the  intestate's  own  posthumous  children  could  take. 

3.  *'  When  a  person  dies  intestate  without  issue,  having  real 
estate  of  inheritance,  the  gift  of  either  of  his  parents,  such 
parent,  if  living,  shall  inherit  the  whole  of  such  estate." 

4.  In  case  of  infants  dying  without  issue  ancestral  estate  is 
defined  as  that  "  derived  by  gift,  devise,  or  descent  from  one  of 
his  parents,"  and  such  estate  is  made  to  descend  wholly  to  the 
kindred  on  the  favored  side,  thus  excluding  not  only  the  op- 
posite father  or  mother,  but  all  kindred  claiming  through  such 
father  or  mother;  and  this  if  on  the  favored  side  there  be  any 
one  as  near  as  a  grand-parent^  uncles  or  aunts,  or  their  de- 
scendants. 

5.  The  rule  as  to  hotchpot  and  advancements  applies  to  "real 
or  personal  estate  or  money  given  or  devised  by  parent  or  grand- 
parent," which  is  estimated  at  its  value  when  given ;  mainten- 
ance or  education,  and  money  given  without  view  to  a  portion 
or  settlement  is  not  an  advancement  (which  is  also  the  rule  at 
common  law). 

6.  The  issue  of  a  marriage  between  a  white  person  and  a 
negro  or  mulatto  is  void ;  also  the  issue  of  an  incestuous  mar- 
riage, if  parents  are  convicted. 

The  subject  of  advancements  being  laid  aside  for  separate 
treatment,  nothing  further  need  be  said  as  to  the  other  stat- 

»  Clay  V.  Cousins.  1  Mon.  75.   The      ing.  (See  Wells  v.  Headly,  12  B.  M. 
court  says  that  descent   must  rest      166.) 
upon  positive  law,  not  upon  reason- 
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utory  changes,  as  they  have  not  given  rise  to  any  disputes  end- 
ing in  reported  cases. 

The  next  statute  affecting  descents  is  the  act  of  February 
28,  1860,  authorizing  the  adoption  of  children  by  proceedings 
in  the  County  Court." 

The  next  statute  on  the  subject  is  the  act  of  February 
14,  1866,  "in  relation  to  the  marriage  of  negroes  and  niulat- 
toes,"  which  legitimates  the  children  of  those  who,  while  in 
slavery,  lived  in  "  customary  marriage."  The  act  allowed  such 
couples  to  put  their  marriage  relation  on  record;  but  it  was 
held  that  the  issue  previously  born  was  legitimate  without 
their  doing  so, "  and  even  where  one  of  the  parties  had  died 
before  the  date  of  the  law.'* 

The  General  Statutes  in  force  from  December  1, 1873,  bring 
some  important  changes." 

1.  In  default  of  issue,  father  and  mother  take  jointly,  if 
both  living;  the  father  alone  if  the  mother  is  not  alive;  if 
there  be  no  ftither,  then  the  mother  takes  one  half;  the  other 
half  goes  to  the  brothers  and  sisters  and  their  descendants. 
If  there  is  no  father  and  no  brothers  or  sisters  nor  their  de- 
scendants, the  inference  from  the  words  of  the  statute  is,  that 
the  mother  gets  one  half,  and  the  other  half  goes  to  the  father's 
kindred. 

2.  Grand-  or  great-grand-parents  take  jointly,  but  the  sur- 
vivor among  them,  without  regard  to  sex,  takes  the  whole 
share  ascending  in  that  line. 

3.  The  rule  of  the  Revised  Statutes,  which  puts  all  after- 
born  children  on  the  footing  of  those  born  in  the  intestate's 
lifetime,  is  changed  back,  by  the  awkwardly  worded  seventh 
section,  to  the  rule  of  1796,  applying  only  to  the  intestate's 

"Myers'  Suppl.  to  Rev.  Stat.,  p.  Ringo's  executors,  11  Ky.  Law  Rep. 

258.     It  was  held  under  this  act  that  120  (to  be  reported), 

as  long  as  the  order  of  adoption  is  "Myers*  Suppl.   735;  Whitcsides 

not  set  aside,  though  proceedings  to  v.  Allen,  11  Bush,  28. 

that  end  may  bo  pending,  the  adopted  "  Brown  v.  McGee,  12  Bush,  429  j 

son  is  the  heir  and  next  of  kin  of  the  and  this  though  one  of  the  parents 

adoptor,  and  the  latter's  collaterals  was  free, 

have  no  standing  which  would  enable  "  Ch.  31,  Sees.  1,  7, 17. 
them  to  contest  his  will.    Tinker  v. 
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own  child.     It  is  doubtful,  though,  whether  it  will  be  con- 
strued in  this  restricted  sense. 

Adoption  of  children  by  proceedings  in  the  County  Court^ 
as  provided  for  by  law  of  1860,  is  re-enacted ;  the  act  of  1866 
as  to  "  customary  marriagies"  having  had  its  irrevocable  effect,, 
when  passed,  is  omitted.  An  amendatory  act  of  February  9, 
1874,  gives  to  the  mother  the  whole  estate  when  there  is  no 
£ither  and  no  brothers  or  sisters  or  their  descendants.''^ 

Under  every  law  of  descent  the  first  question  is  always  :  Is 
the  ancestor  dead?  which  calls  up  the  well-known  rule  about 
the  presumption  of  death  after  an  absence  of  seven  years  from 
the  State.  It  was  held,  that  where  a  man  had  gone  from  Ken- 
tucky to  Missouri  to  join  the  Mormons,  aud  had  not  been 
heard  of  in  Kentucky  by  his  friends  there  for  seven  years,  that 
this  raised  no  presumption  of  death :  which  leaves  very  little 
of  the  old  rule." 

The  other  question  is  aside  of  that  of  legitimacy  or  bas- 
tardy: Is  the  proposed  heir  the  son  of  him  from  or  through 
whom  he  claims?  A  late  opinion  (November,  1889)'®  to  which 
we  refer  our  readers  for  the  facts,  makes  a  pretty  wide  breach 
in  the  old  doctrine :  Pater  est  quern  jusicB  nuptice  demonsirant. 

As  to  aliens,  the  common  law  having  been  modified  in  1796^ 
so  as  to  permit  the  title  to  pass  from  citizen  to  citizen  through 
an  alien,  was  further  relaxed  in  1800**  so  as  to  permit  aliens 
who  have  lived  in  the  State  two  years,  thereafter  to  pass  or 
take  lands  by  descent ;  this  was  re-enacted  by  the  Revised 
Statutes;"  an  act  of  March  21,  1861,  removed  the  disability 
to  inherit  or  transmit  lands  entirely ; "  an  act  of  March  9, 1867, 
restored  the  older  laws  so  modified  as  to  make  a  "  declaration 
of  intention '^  the  test  instead  of  the  two  years'  residence;  this 
was  re-enacted  by  the  General  Statutes ; "  but  an  act  of  Feb- 
ruary 23,  1874,  removes  the  disability  in  favor  of  those  aliens 

"  B.  &  F.  G.  St.,  p.  480.  Laws  Ky.,  Vol.  II,  p.  399. 

" Gray  v.  McDowell,  6  Bush,  476.  "  llevised  SUtutes,  Cli.  16,  Art.  Ill, 

"Foss  V.  Froman,  11  Ky.  Rep.  631 ;  Sec.  1. 

disregnrdiiig  the  argument  from  Gen.  "  Myers'  Suppl.,  p.  85. 

Stat.,  Cb.  7,  Sec.  1.  «Se8s.  Acts,  1867,  p.  98 ;  Gen.  Stat.,. 

»Mop.  and  Br.,  Vol.  I,  p.  112;  Litt.  Ch.  14,  Art.  Ill,  Sec.  1. 
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whose  home  country  allows  citizens  of  Kentucky  the  right  to 
transmit  and  inherit  lands  within  its  own  borders.**  This 
takes  in  all  subjects  of  Great  Britain,  while  citizens  of  Ger- 
many and  Switzerland  are  protected  by  national  treaties,  the 
<5ompetency  of  which  has  been  expressly  recognized.* 

'Note. — As  to  the  equality  of  posthumous  with  other  children,  see  case 
at  end  of  Section  76. 

Sec.  59.  Conveyances.  The  common  law  methods  of 
conveyance  by  livery  of  seizin,  fine,  or  common  recovery  were 
never  in  use  in  Kentucky.  Its  eldest  land  transfers  were  gov- 
erned by  the  Virginia  Statutes  of  1748  and  1776,  the  latter  of 
which  is  of  importance  only  as  far  as  it  clothed  the  holder  of 
a  deed  from  the  commisvsioner  of  a  court  with  the  legal  title, 
and  under  a  section  of  that  statute  such  titles  mainly  de- 
pended till  1851.*  The  first  Virginia  act  to  be  treated  more 
fully  is  that  of  1785  (in  force  from  January  1, 1787),  based  on 
those  preceding  it.  Under  tliis  law  a  freehold  or  a  lease  for 
more  than  five  years  can  pass  only  by  deed,  that  is,  by  writing 
sealed  and  delivered.  Proof  or  acknowledgment  and  record- 
ing is  required  only  in  order  to  give  to  the  deed  priority  over 
a  "purchaser  without  notice,  or  any  creditor.'"  But  the  act 
of  1748  was  also  construed  to  pass  title  between  the  parties  by 
the  mere  delivery  of  the  deed.'  It  is  otherwise  as  to  married 
women  ;  but  excepting  them,  this  transfer  of  the  legal  title  by 
a  deed  delivered,  though  never  ju'oved  or  acknowledged,  has 
been  the  law  of  Kentucky  ever  since.  The  seal  is  necessary 
to  pass  the  legal  title,  and  remained  so*  after  executory  con- 
tracts without  seal  had  been  put  on  the  footing  of  sealed  in- 
struments by  an  act  of  Assembly  in  1812.*  And  where  a  deed 
is  made  by  attorney,  the  power  of  attorney  must  be  sealed, 
else  the  title  will  not  pass  at  law."     By  Section  40  of  the  prac- 

**  B.  &  P.  Gen.  Stat.,  p.  247.  *The  cases  already  quoted  of  tax 

**  Yeaker  v.  Yeaker,  4  Mete.  89.  deeds  by  the  Register,  Doty  v.  Ueasly, . 

» Alor.  and  Br.,  I,  429,  454.  2  Bibb,  15,  and  Shortridge  v.  Catlet, 

'  Ibid.  432.  1  Mar.  687,  express  the  rule  gener- 

'  Fitzhugh  V.  Croghan,  2  J.  J.  Mar.  ally. 

429,  433,  as  to  a  deed  made  by  Trus-  *  Mor.  and  Br.,  I,  p.  843,  Sec.  8. 

tees  of  Louisville  in  1788.  'Plummer  v.  Russell,  2  Bibb,  176. 
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tice  amendment  act  of  1796^  a  scroll  is  made  sufficient  as  a 
seal. 

The  decision  that  several  obligors  to  a  bond  may  adopt  the 
same  scroll  as  their  seal  would  apply  to  several  grantors  in  a 
deed.® 

In  1843,  by  act  of  January  23d,  it  was  enacted  that  "every 
instrument  hereafter  executed  shall  be  as  effectual  and  have  the 
same  dignity  in  law  without  a  seal  or  scroll  as  with  one,"  re- 
taining, however,  the  necessity  for  State  and  county  seals,  and 
for  the  seals  of  corporations.  This  law  applied  to  executed 
contracts  the  same  rule  which  an  act  of  1812  had  applied  to 
executory  contract^j.** 

Delivery  is  essential ;  there  can  be  none  without  acceptance. 
In  a  late  case  this  rule  was  carried  further  than  the  Supreme 
Court  of  the  United  States  would  carry  it.  The  owner  of 
land  having  made  a  mortgage  in  favor  of  several  creditors, 
without  tiie  intervention  of  a  trustee,  the  deed  was  put  to 
record  witliout  the  knowledge  of  one  of  these  creditors,  who 
was  absent,  or  of  any  agent  of  that  creditor.  Before  this  cred- 
itor learned  of  the  mortgage,  and  so  before  he  could  accept  it, 
another  creditor  attached,  and  priority  was  given  to  the  attach- 
ment over  so  much  of  the  mortgage  as  secured  the  absent 
creditor.  The  delivery  to  the  county  clerk  was  held  not  a  de- 
livery to  the  grantee." 

Th5  date  of  a  deed,  otherwise  proved,  is  presumptively  the 
date  of  its  delivery,  a  contrary  date  being  open  to  proof" 

The  deed  of  an  infant  (other  than  a  married  woman)  is, 
when  made  upon  a  valuable  consideration,  not  void,  but  void- 

'  Mor.  and  Br.,  I,  326.  hold  in  favor  of  a  grantee  ignorant 

•Curd  V.  Forts,  2  A.  K.  Mar.  119.  about  the   making  of  a  deed.     See 

•Ses8.  Acts  1848,  11.     If  the  com-  contra,    Tomkins    v.    Wheeler,     16 

mon  law  doctrine  that  a  seal  with-  Peters,    106,   where  the  delivery  of 

out  signature   makes   a  deed,   ever  the  deed  to  the  recording  officer  was 

practiciill}'   prevailed   in  Kentucky,  deemed  sufficient,  and  Grove  v.  Brien, 

this  act  made  an  end  of  it.  8    How.    429;    also,    Alexander    v. 

'•Bell  V.  Farmers  Bank  of  Ky.,  11  deKermel,  83  Ky.  846,  not  quoting 

Bush,  34,  following  Commonwealth  any  of  the  above  cases. 

for  Thompson  v.  Jackson,  10  Bush,  '^Breckinridge  v.Todd,  3  Mon.64; 

424,   427,   where  it  is  said  that  the  McConno!!  v.  Brown,  Litt.  Sel.  Cas. 

presumption  of  acceptance  does  not  464. 

13 
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able,  the  doctrine  of  Zouoh  v.  Parsons  being  fully  recognized." 
A  like  deed  by  one  of  unsound  min<l,*'  or  by  an  infant  married 
woman^  if  the  forms  as  to  acknowledgment,  etc.  (see  infra), 
are  observed,  are  only  voidable." 

The  estate  of  a  married  woman  passes  by  deed,  not  by 
record,  as  it  did  in  a  common  law  fine;  the  subsequent  ac- 
knowledgment and  record  only  give  force  to  her  deed,  sealed 
(or  signed)  and  delivered." 

The  act  of  December,  1796,  codifying  the  law  of  convey- 
ance, aside  of  directions  as  to  acknowledgment  and  record, 
introduces  many  law  reforms  which  found  their  way  much 
later  into  the  statutes  of  other  States.  It  re-enapts  the  Vir- 
ginia act  of  1776,  turning  estates  tail  into  fee-simple ;  dispenses 
both  in  wills  and  deeds  with  words  of  inheritance  for  passing 
the  fee;  allows  posthumous  children  to  take  by  purchase  as 
remainder  men  ;  declares  that  the  possession  follows  a  deed  of 
bargain  and  sale,  covenant  to  stand  seized,  etc.;  subjects  estates 
held  in  trust  (a  naked  express  trust)  to  debts  of  cestui  que  trust; 
allows  both  curtesy  and  dower  upon  an  equitable  estate;  makes 
grants  of  rent  good  without  the  tenant's  attornment,  and  de- 
prives an  attornment  to  a  stranger  of  all  injurious  effect." 

A  married  woman,  when  acting  under  a  power  or  en  auter 
droit,  can  convey  as  if  she  was  a  feme  sole,  witiiout  the  concur- 
rence of  her  husband  and  without  privy  examination.  It 
was  so  held  where  an  executrix  made  a  conveyance  as  such 
under  the  powers  given  in  the  will.*'  Such  a  case  could  not 
arise  now,  as  ever  since  1852  a  woman's  powers  as  executrix  or 
administratrix  come  to  an  end  by  the  very  fact  of  coverture. 

Tiie  powers  of  married  women  over  "separate  estate,"  be- 
fore the  Revised  Statutes  of  1852,  were  as  full  as  under  the 
English  equity  doctrines.  She  could  pass  such  an  estate  MMth- 
out  privy  examination,  but  it  is  doubtful  whether  the  recorded 
deed,  not  following  the  statutory  rules  as  to  conveyances  by 

"Philips  and  wife  v. Green,  8  Mar.  *^  Prewitt  v.  Graves,  6  J.  J.  Mar. 

12.  120. 

»*  Breckinridge's  heirs  v.  Ormsby,  "M.&  B.,I,437;  Litt.L.Ky.,I,567. 

1  J.  J.  Mar.  206.  "  Tyree  v.  Williams.  3  Bibb,  868 

"  Bull  V.  Sevier,  11  Ky.  L.  Rep.  82.  (1818). 
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married  women^  could  be  treated  as  validly  recorded^  and  thus 
as  proving  its  own  execution. 

The  Revised  Statutes  (1852)  and  the  General  Statutes 
(1873)"  enact  further  about  conveyances:  *'The  owner  may 
convey  any  interest  in  land  not  ip  the  adverse  possession  of 
another,"  which  renders  all  other  provisions  about  estates  in 
futuro,  etc.,  needless.  Further,  a  deed  is  required  to  convey 
a  term  of  more  than  one  year,  as  well  as  a  freehold.  The 
power  of  married  women  to  convey  any  interest  in  land,  legal 
or  equitable  (of  course  by  complying  with  the  prescribed 
forms  and  with  the  concurrence  of  the  husband)  is  recognized. 
She  may  either  join  in  a  deed  with  the  husband  or  execute 
a  separate  deed  after  he  has  executed  his  deed.  ''  Nothing 
contained  in  this  chapter  {Conveyances)  shall  be  held  to  enlarge 
the  power  of  infants  or  persons  of  unsound  mind/^  By  stat- 
ute the  old  rule  raising  a  resulting  trust,  where  one  person 
pays  the  consideration  for  land  which  is  conveyed  to  another, 
is  abolished ;  a  gift  is  presumed,  unless  the  violation  of  a  trust, 
or  mistake,  or  fraud  can  be  shown.  The  statute,  however, 
subjects  lands  thus  conveyed  to  the  antecedent  debts  of  the 
party  paying  the  purchase  money." 

Note. — See  Section  56,  n.  16,  for  laws  validating  deeds  made  to  persons 
dead  at  the  time.  Some  rules  on  construing  the  description  in  a  deed  have 
been  given  in  Section  55,  Surveys. 

Sec.  60.  The  Older  Recording  Laws.  The  directions 
for  recording  deeds,  after  proof  and  acknowledgment,  are  given 
in  the  several  statutes  for  the  avowed  purpose  of  giving  prior- 
ity as  against  purchasers  and  creditors ;  acknowledgment  (not 
proof)  and  recording  or  lodgment  for  record  is  also  a  requisite 
for  giving  force  to  a  married  woman^s  deed ;  but  a  third  effect 
follows  from  the  lawful  recording  of  the  deed,  which  in  the 
older  statutes  was  not  expressed,  but  implied  from  them, 
that  the  record  book,  or  a  certified  copy,  or  the  deed  itself, 
with  the  certificate  of  record  upon  it,  can  be  read  in  evidence 
without  further  proof  of  execution ;  and  this  is  the  matter  of 

>«See  Ch.  24  of  each:  Sees.  2,  8,      20,  84  in  the  Gen.  Stat. 
20,  21,  36  in  the  Rev.  Stat  ;  1,  2, 19.  »Gen  SUt,  Ch.  68,  Sees.  19,  20. 
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most  interest  as  to  old  deeds.  Where  the  statute  required  a 
recording  within  a  given  time,  or  acknowledgment  before  a 
named  officer  or  in  a  prescribed  way,  the  deed  might  never- 
theless be  valid,  but  the  certificate  of  acknowledgment  and 
the  record  are  not  evidence! 

Tlie  old  plan  of  recording  deeds  gave  a  choice  between  the 
clerk's  office  of  the  county  containing  the  land,  or  some  part 
of  it,  and  the  office  of  some  more  central  court — a  highly  un- 
satisfactory arrangement,  which  was  not  finally  abrogated  till 
1852. 

The  Virginia  act  of  1785  (January  1,  1787)*  directs  that 
the  deed  must  either  be  acknowledged  by  the  grantor  or 
grantors,^  or  that  its  execution  must  be  proved  by  three  wit- 
nesses before  the  "General  Court''  (but  as  to  Kentucky  lands 
the  court  for  the  District,  established  by  act  of  1782,  was  also 
eligible),  or  before  the  court  of  the  county,  city,  or  corporation 
in  which  the  land  or  part  thereof  lieth,  or  in  the  manner 
thereafter  directed,  within  eight  months  after  sealing  and  de- 
livery, and  be  lodged  with  the  clerk  of  such  court,  to  be  there 
recorded. 

This  act  diffi3rs  from  the  former  law,  in  that  the  act  of  1748 
demanded  "  recording,"  wliere  this  only  demands  "  lodging 
for  record."  It  and  the  following  acts  (before  1831)  have 
always  been  construed  that  the  lodging  for  record  must  take 
place  within  the  eight  months,  otherwise  proof  or  acknowl- 
edgment and  record  fall  to  the  ground.  But  if  the  deed  be 
lodged  for  record  in  proper  time,  though  the  clerk  may  im- 
properly hand  it  back  to  the  grantor,  and  thus  delay  the  re- 
cording beyond  the  proper  time,*  or  omit  copying  it  into  the 
record  book  while  waiting  for  the  signature  or  acknowledg- 


*  "Womack  v.  Hughes,  Lilt.  Sel. 
Caa.  292;  Morgan  v.  Beall,  1  Mar. 
810;  Wiiilock  V.  Hardy,  4  Litt.  273; 
Whitaker  v.  lilair,  3.  J.  .1.  Mar.  236. 
When  regularlyoerlified  and  recorded 
in  time,  the  recorded  deed  proves  its 
own  execution  :  Uurbour  v.  "Watts,  2 
A.  K.  Mar.  292. 

»  M.  and  B.  Stat.,  I,  432. 


'As  long  as  acknowledgments  were 
made  in  open  court,  all  presumptions 
would  be  in  favor  of  validity :  thus,  if 
the  order  only  stated  that  the  deed 
was  acknowlcdi^ed,  "by  the  grantor'' 
would  be  presumed.  (Phillips  v.  Ru- 
ble, Litt.  Sel.  Cas.  221.) 

*  Bank  of  Kentucky  v.  Haggin,  1 
A.  K.  Mar.  806. 
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mcnt  of  some  other  party,*  the  deed  takes,  when  actually  re- 
conled,  effect  as  against  purchasers,  etc.,  from  the  time  of 
lodging,  which  is  no  hardship,  as  deeds  lodged  for  record  are 
open  to  the  inspection  of  the  public* 

"  If  the  party  who  shall  sign^  and  seal  any  such  writing," 
the  act  further  says,  "reside  not  in  Virginia,'^  the  deed  may 
be  proved  or  acknowledged  before  the  **  mayor  of  any  city, 
town,  or  corporation  of  the  county  in  which  he  shall  dtcell/' 
and  authenticated  by  him  in  the  way  usual  with  him,  and  may 
be  "offered  to  the  [iroper  court  for  record*'  within  eighteen 
months,  which  clause  is  re-enacted  literally  in  the  act  of  1796, 
mentioned  hereafter,  only  substituting  "this  Commonwealth" 
for  Virginia.  The  words  "shall  dwell"  are  not  construed 
literally,  the  presence  of  the  grantor  before  the  foreijrn  officer 
being  deemed  such  a  momentary  residence  as  will  give  him 
jurisdiction.*  And  the  opinion  in  the  case  quoted  goes  further 
than  the  facts;  a  grantor  described  in  the  deed  as  of  Pow- 
hatan County,  Virginia,  having  gone  before  the  mayor  of 
Richmond;  yet  the  court  refers  to  the  word  "reside"  in  the 
first  part  of  the  section,  instead  of  "dwell"  in  the  latter.  A 
decision  of  the  United  States  Circuit  Court  for  Kentucky, 
mentioned  in  a  note  in  Morehead  and  Brown,  carries  the  doc- 
trine further,  by  sustaining  a  deed  acknowledged  by  a  grantor 
of  **  Louisville,  Ky.,"  but  acknowledged  before  a  foreign 
mayor,  and  lodged  for  record  within  the  eighteen  months. 

That  \\fe  foreign  mayor  has  certified  after  his  usual  form 
will  be  presumed,  where  he  attaches  his  official  seal.*  Of 
course,  the  things  to  be  said  to  and  by  the  fenie  covert  are 
deemed  of  substance,  and  not  of  form. 

Where  husband  and  wife  join  in  a  conveyance,  she  must 
appear  in  court,  and,  being  examined  by  a  judge,  privily  and 

*Lyne  v.   Bank  uf  Kentucky,  6  ways  af^sume  that  the  seal  is  accom- 

J.  J.  Mar.  556.  panied  by  sis^nature. 

'Modern  statutes  take  care  that  ^Mc.Cullock  v.  Myers,  1  Dana,  522, 

deeds  lodged  for  record  be  at  once  and  see  note  to  M.  and  H.,  I,  p.  433, 

put  on  some  alphabetic  index  ;   the  as  to  the  decision  in  the  United  States 

old  recording  laws  make  no  mention  Circuit  Court. 

of  indexes  at  all.  "Ewing's  heirs  v.  Savary,  3  Bibb, 

^  The  statutes  as  to  recording  al-  237. 
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apart  from  her  husband^  must  declare  that  she  did  freely  and 
willingly  seal  and  deliver  such  writing,  to  be  then  shown  and 
explained  to  her,  and  wishes  not  to  retract  it ;  and  then  she 
may  acknowledge  it;  but  when  absent  from  the  county  in 
which  the  record  is  to  be  entered,  and  within  the  United 
States,  she  may  go  through  the  same  form  before  two  justices 
of  the  peace,  empowered  by  commission  (known  as  a  dedimus) 
from  the  clerk  of  the  recording  court,  the  dedimys  to  be 
returned  with  their  certificate.  Outside  of  the  United  States 
any  two  judges  or  justices  or  a  mayor  may  be  empowered  in 
like  manner.  This  dedimy^  as  to  deeds  disposing  of  the  wife's 
own  lands  remained  indispensable  till  January  15^  1831,  and 
its  omission  or  miscarriage  gave  much  trouble.' 

The  first  Kentucky  act  was  passed  December  20,  1792  (in 
force  from  its  passage*^).  Under  this  act  a  person  about  to 
convey  land,  who  resides  in  any  other  county  than  that  in 
which  the  land  lies,  may,  with  his  wife  ("  if  he  has  one"),  ac- 
knowledge and  subscribe  the  deed  before  two  justices  of  the 
county  in  which  he  resides:  they  are  to  take  he?'  privy  examin- 
ation and  certify  her  relinquishment  of  dower;  the  deed  is  to 
be  recorded  in  the  county  of  residence  within  four  months, 
and  this  fact  being  indorsed  on  the  deed  by  the  county  clerk 
it  shall,  in  eight  months  thereafter  (twelve  in  all),  be  recorded 
where  the  land  lies.  Thus  as  to  releases  of  dower  the  dedimus 
is  dispensed  with;  but  if  the  two  justices  fail  to  certify  the 
"subscribing"  as  well  as  acknowledgment,  which  they  often 
did,  this  certificate  and  the  record  are  worthless." 

Those  residing  in  another  State  can  act  in  like  manner, 
and  then  the  intermediate  record  need  not  be  made,  but  the 


•Phillips  and  ux,  v.  Green,  and 
under  act  of  1 796  Stansberry  v.  Pope, 
4  Bibb,  492;  Still  v.  Swan,  Litt.  Sel. 
C.  l/SS.  The  words  "then  shown  and 
explained  to  her"  need  not  appear 
in  the  certificate. 

»0M.and  B  Stat., Vol.  1, 434 ;  Litt. 
Laws  of  Ky.,  Vol.  T,  162. 

"  Womack  &  Wilson  v.  Hughes, 
Litt.   Sel.    C.   292;    McConnell    v. 


Brown,  Ibid,  464.  On  its  face  the 
method  given  by  this  act  seems  in- 
applicable where  there  is  no  wife  to 
join  by  relinquishing  dower,  at  least 
not  where  the  grantor  has  a  wife  and 
she  does  not  join.  The  point,  how- 
ever, was  never  made  (see  Barbour  v. 
Watts,  supra),  and  would  probably 
have  been  overruled  on  reasoning 
a  majori  ad  minua. 
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"clerk  of  the  county"  shall  indorse  the  official  character  of 
the  two  justices  on  the  deed,  affixing  his  seal,  which  makes 
the  deed  recordable.  The  older  methods  are  not  excluded 
by  those  given  in  this  act." 

Two  acts  in  force  from  March  1,  1795,  allow  deeds  to  be 
recorded  in  any  "District  Court"  or  in  the  Court  of  Ap- 
peals;" here  the  clerk  is  to  take  the  acknowledgment,  not 
the  court,  and  he  may  do  so  for  the  State  at  large.^* 

The  act  of  1796  (in  force  January  1,  1797)  on  convey- 
ances, already  mentioned,  codifies  former  laws  with  some 
noteworthy  changes.  Justices  must  certify  not  only  under 
their  hands,  but  hands  and  seals."*  The  returned  dedimua 
and  other  papers  belonging  to  the  certificate  of  a  deed  must 
be  recorded  with  it;  hence  the  absence  of  any  thing  required 
from  the  record  is  fatal.  Though  the  words  "subscribed  and 
acknowledged^'  are  not  in  the  act,  they  were  held  still  appli- 
cable to  deeds  certified  by  two  justices,  as  under  the  act  of 
1792."  The  grantor  (other  than  a  feme  covei't^  can  acknowl- 
edge his  deed,  or  have  it  proved  outside  of  the  State  before 
any  court  of  law  or  mayor;  if  it  be  done  in  court,  and  the 
deed  is  recorded  in  time,  the  ordinary  attestation  of  tlie  order 
in  court  by  the  clerk,  under  seal,  is  good  without  the  certificate 
of  the  presiding  judge  required  by  the  Act  of  Congress  or  the 
Kentucky  Authentication  Act  of  1798."  This  law  does  not 
repeal  tlie  allowance  of  eighteen  months  granted  by  the  Vir- 
ginia act  of  1785  for  offering  a  deed  acknowledged  out  of  the 
State  for  record  within  it.*^ 

In  1798,"  the  clerks  of  County  Courts  and  of  the  Quarter 


"  Parts  of  this  and  other  old  nets 
referring  to  release  of  dower  are 
omittod  as  obsolete. 

"  M .  and  B.  Stut.,  1, 436,  437 ;  Litt. 
Laws  of  Ky.,  Vol.  I,  p.  567. 

"  Taylor  v.  Shields,  6  Litt.  205,  ap- 
provini;  an  usage  which  went  far  be- 
yond the  words  of  the  statute. 

'** Deemed  material  (Thompson  v. 
Robertson,  9  B.  M.  386) ;  but  a  scroll 
will  do,  and  this  is  dispensed  vfiih  by 
the  act  of  1843,  supra. 


"Taylor  v.  Bush,  6  Mon.  87; 
Hyne's  repr's  v.  Campbell,  6  Mon. 
289. 

»«  Taylor  v.  Shields,  5  Litt.  206,  mid 
so  as  to  the  certifieato  of  county  clerk 
as  to  official  character  of  two  justi<t's ; 
Barbour  v.  Watts,  supra, 

"  Taylor  v.  Shields;  Blight's  heirs 
V.  Banks,  6  Mon.  196. 

"  Act  of  December  23d.  M.  and  B. 
Stat.,  Vol.  T,  445,  in  force  from  its 
passage. 
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Sessions  were  authorized  (in  their  offices)  to  take  the  acknowl- 
edgment or  proof  of  dee^ls,  concurrently  witli  their  courts,  in 
like  manner  as  the  Clerk  of  the  Court  of  Appeals.  This,  with 
neither  of  them,  extended  to  the  deeds  of  married  women. 

From  December  24,  1802,  to  June  1,  1807.  the  clerks  of 
Circuit  Courts  were  also  allowed  to  take  acknowledgment  or 
proof  of  deeds,  and  to  record  them  in  their  offices.^®  By  the 
act  of  January  30,  1810,  two  witnesses  instead  of  three  are 
allowed  to  make  proof  of  a  deed,  and  a  deed  proved  or  acknowl- 
edged in  the  county  of  residence  need  no  longer  be  recorded 
in  it  before  being  sent  to  the  plac^e  of  final  record,  and  the  clerk 
of  either  the  County  Court  or  of  the  Court  of  Appeals  and  of 
the  General  Court  may  take  tlie  acknowledgments  of  married 
women."  But  the  clerk  can  not  take  a  valid  acknowledgment 
when  the  time  for  recording  has  passed."  Under  this  act  the 
wife  may  ackuowledi^e  a  deed  before  the  clerk  of  one  county, 
and  the  luisband  before  the  clerk  of  another.**" 

A  married  woman  may,  by  deed  properly  acknowledged 
and  lodged*  for  record,  dispose  of  equitable  estates  or  release 
covenants  running  with  the  land." 

By  a  mistake  of  the  certifying  officer  the  certificate  would 
sometimes  speak  of  a  married  woman's  acknowledgment  to  a 
deed  of  her  own  land  as  a  relinquishment  of  dower ;  a  deed  so 
certified  was  void,"  and  the  Cliancellor  would  not  reform  it 
on  proof,  by  parol,  tliat  the  clerk  explained  it  in  fact  to  her 
as  a  deed  of  her  own  estate." 


»»  M.  and  B.  Stnt.,  Vol.  1,445,  446. 

»/A»W.  447.  Tho  General  Court 
was  a  court  held  at  Frankfort  by  two 
or  more  of  the  circuit  judujes  (in- 
cluding the  one  of  tlie  home  circuit), 
in  which  non-residents  were  permit- 
ted to  sue  in  certain  cases. 

"  Anderson  v.  Turner,  2  Litt.  237. 

'*«Gre<j:orv'8  heirs  v.  Ford,  10  B. 
M.  177.  The  husband  must  sii^n  be- 
fore  tlio  wife  does,  but  may  acknowl- 
edge after  her.  In  this  case  the  wife's 
deed  was  sustained,  thrmgh  she  and 
her  husband  re-delivered  in  1815  a 


deed  first  delivered  and  acknowl- 
edged by  the  husband  in  1808,  and 
again  proved  as  to  his  execution  in 
1815  before  the  clerk  of  the  county 
of  the  land,  after  she  had  acknowl- 
edged it  in  the  county  of  her  resi- 
dence. 

«  Whitaker  v.  Blair,  8  J.  J.  Mar. 
241;  Wall  v.  Nelson,  8  Litt.  895. 

"  Still  V.  Swan,  Litt.  S.  C.  166 ;  see 
copy  of  certificate,  p  157. 

"  Bennett  v.  Shuckloford,  6  J.  J. 
Mar.  532. 
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An  infant  married  woman,  having  relinquished  her  dower 
before  the  clerk,  is  not  estopped  when  of  full,  age  from  suing 
for  it;  the  clerk's  act  is  not  judicial,  and  need  not,  like  a  fine, 
be  assailed  by  direct  proceedings.  A  deed  of  the  inheritance 
being  then  still  acknowledged  in  open  court,  stands  on  some- 
what different  ground — is  held  open  to  collateral  attack  on 
the  ground  of  the  grantor's  minority,  because  the  court 
should,  when  taking  the  woman's  acknowledgment,  have  in- 
quired as  to  her  age,  and  seems  to  have  adjudged  her  an  adult 
when  ordering  her  acknowledgment  to  be  entered  on  its  n)in- 
utes.  In  an  old  case  already  quoted  (Section  59,  n.  12)  the 
question  was  avoided,  but  in  1830,  under  a  law  authorizing 
the  clerk  to  take  acknowledgments  (.see  below  n.  26),  it  was 
unhesitatingly  decided  that  the  infant's  deed  was  not  binding, 
and  it  was  there  stated  that  even  the  county  courts,  when 
they  took  the  acknowledgment  of  a  deed,  acted  ministerially. 
The  effect  of  recording  in  time  against  subsequent  purchasers 
without  notice  is  this:  Though  the  second  purchaser  lodge  his 
deed  for  record  before  the  first,  the  first  has  priority.**  That 
so  few  conflicts  have  ever  arisen  under  laws  which  kept  unre- 
corded deeds  good  for  eight,  twelve,  and  eighteen  months  is 
somewhat  strange. 

The  niceties  and  hardships  of  the  laws  regulating  deeds  of 
married  women  were  strongly  exhibited  by  a  case  coming  up 
in  1830,"  whicli  probably  led  to  the  liberal  statute  of  1831.  It 
was  there  held  that  the  acknowledgment  of  a  married  woman, 
if  recorded  in  time  (say  within  eiglit  months  after  execution  of 
the  deed),  would  pass  her  estate  though  she  died  in  the  mean 
time,  but  that  unless  recorded  within  the  time  prescribed  for 
other  deeds  the  "relinquishment"  (here  apjdied  to  a  deed  of 
the  inheritance)  will  have  no  effect,  "though  tlie  acts  of  As- 
sembly have  not  directly  prescribed  any  specific  time "  for 
such  relinquishments,  leaving  them  to  stand  upon  the  time 
rule  governing  other  deeds.  In  this  case  a  sale  had  to  l)e 
rescinded  because  a  deed  of  a  married  woman  was  acknowl- 
edged but  not  recorded  before  her  death,  and- the  time  for 
recording  was  passed. 

"Taylor  v.  McDonald.4  Bibb»  421.     «  Prewitt  v.  Graves,  5  J.  J.  Mar.  120. 
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The  law  was  greatly  simplified  and  many  old  stumbling 
blocks  were  removed  by  the  act  of  January  15,  1831  (in  force 
from  its  passage).^  Outside  of  the  State  acknowledgments,  in- 
cluding those  of  husband  and  wife,  might  now  be  taken  before 
the  judge  or  justice  of  a  superior  or  inferior  court  who  can  con- 
duct a  "privy  examination."  The  dedimus,  the  source  of  so 
much  trouble,  is  done  away  with.  The  certificate  of  the  judge 
or  justice  is  in  all  cases  to  be  followed  by  a  clerk's  certificate, 
under  seal,  to  the  former's  official  character.  Aldermen  of 
cities  (outside  of  Kentucky),  where  they  exercise  such  func- 
tions, may  certify  like  justices,  their  official  character  to  be 
proved,  under  seal,  by  the  "  recorder''  or  other  proper  officer 
of  the  city;  deeds  made  outside  of  the  United  States  may  be 
acknowledged  before  the  Chief  Magistrate  of  the  State,  mayor 
of  a  city,  or  United  States  Consul,*"  and  two  years  are  given  to 
record  such  deeds.  A  deed  not  proven  or  acknowledged  at 
the  date  of  execution  may  be  so  proved  or  acknowledged  at 
any  subsequent  time ;  the  acknowledgment  of  a  deed  (by  one 
8ui  juris)  may  be  established  by  proof;  county  clerks  may 
take  acknowledgments  anywhere  within  the  county;  and 
where  a  deed  is  not  lodged  "  in  time."  but  is  recorded  at  a 
later  day,  it  is  good  from  that  day  on ;  that  is,  such  a  deed  by 
baron  and  femey  which  under  the  old  law  would  have  been 
void,  is  now  operative,  and  the  belated  record  is  proof,  whieh, 
before  1831,  it  was  not.  The  only  risk  in  not  lodging  the 
deed  within  the  lawful  time  is  that  later  j)urchasers  or  cred- 
itors may  overreach  it.  And  such  the  law  remained  as  to  all 
deeds  lodged  for  record  after  the  proper  time,  till  the  Revised 
Statutes,  in  1852,  restored  the  stricter  rule  as  to  deeds  of  mar- 
ried women.  An  act  of  January  23,  1843,  autliorized  the 
Governor  to  appoint  Commissioners  of  Deeds  residing  in  other 
States,  with  full  powers  to  take  proofs  and  acknowledgments, 
such  acts  being  then  passed  in  many  or  all  the  States. 

An  act  of  February  25,  1848,  allows   married  women  to 

"  M.  and  B.,I,  p.  450.  The  attempt  ^  Same  law  in  force  now.  Qucere: 
to  cure  former  deeds  of  married  wo-  Does  the  word  Consul  embrace  vice- 
men,  certified  by  justices  having  no  and  deputy-consuls  and  commercial 
dedimusy  failed  (see  supra^  Sec.  9,  n .  1 ).  agents  ? 
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relinquish  dower  by  a  separate  deed,  properly  acknowledged, 
after  the  husband  has  conveyed  the  land,"  and  by  act  of 
February  23, 1849,  the  same  power  is  given  to  married  women 
of  conveying  their  inheritance  by  a  separate  instrument  after 
the  husband  has  made  his  deed.*^  The  same  act  also  declares 
that  certificates  of  acknowledgment  by  married  women,  there- 
tofore made  out  by  the  proper  officer,  shall  be  pnma  facie 
evidence  that  the  deed  was  acknowledged  according  to  all  the 
requirements  of  the  law.^* 

Of  course,  any  act  which  a  clerk  may  perform,  can  be  per- 
formed just  as  effectually  by  his  deputy. 

By  acts  of  1828,  1831,  1832,  and  1833,  the  power  to  take 
acknowledgments  was  conferred  on  the  mayors  of  Louisville, 
Lexington,  Maysville,  Covington,  and  Newport."  These  acts 
are  all  repealed  by  the  Revised  Statutes,  if  not  by  charter 
amendments  enacted  before  1852.  Very  few  acknowledgments 
certified  by  Kentucky  mayors  can  be  found. 

Note. — Those  parts  of  the  laws  referred  to  which  deal  with  powers  ot 
attorney  have  been  passed  over  purposely  for  treatment  in  another  section. 

Sec.  61.  The  Modern  Recording  Laws.  The  Revised 
Statutes  of  1S52  undertake  to  cover  the  whole  ground  on  the 
subject  of  recording.  One  great  reform  is  the  repeal  of  the 
laws  allo\^ing  deeds  to  be  recorded  in  the  clerk's  office  of  the 
Court  of  Appeals  or  General  Court;  every  instrument  must 
be  recorded  in  the  county  where  the  property  or  the  greater 
part  thereof  lies.*  The  class  of  deeds  to  be  recorded  is  enlarged 
beyond  those  named  in  the  acts  of  1785  and  1792  by  the  use 
of  these  words:  "No  deed  conveying  any  title  to  or  interest 
in  land  for  a  longer  time  than  five  years,  etc.,"  which  would 
embrace  deeds  creating  or  conveying  an  equity.'  . 

The  time  in  which  deeds  may  be  lodged  for  record  is  put 

"'Session  Acts  of  1848  extended  ville  and  reference  to  other  acts  in 

to    the    Territories    by    an    act    of  M.  and  B.  Stat.,  I,  450. 

1849.  1  Chnp.  24,  Sec.  10;  see  Gen.  Stat., 

M  Sess.  Acte,  1849,  p,  27.  Chnp  24,  Sec.  9. 

»Se*8.  Acts,  1849,  p.  19.  »  Chap.  24,  Sec.  9 ;  Gen.  Stat.,  ibid^ 

*s  See  section  from  charter  of  Louis-  Sec.  8. 
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at  eight  months  for  those  "  made  by  residents  of  Kentucky," 
twelve  months  for  those  residing  elsewhere  in  the  United 
States,  and  ''if  out  of  the  United  States"  eighteen  months; 
a  deed  lodged  later  than  at  these  periods  is  good  against  pur- 
chasers and  creditors  only  from  the  time  of  being  lodged,*  so 
that  notwitiistanding  the  delay  the  record  is  proof  of  execu- 
tion. Qu(rre:  Does  the  place  of  acknowledgment  fix  the  resi- 
dence within  the  meaning  of  this  law,  as  under  the  law  of 
1785?     Tlie  point  has  not  come  up. 

A  deed  executed  in  the  Stnte  is  admitted,  (1)  if  acknowl- 
edired  by  the  grantor  before  the  recording  clerk ;  (2)  if  proved 
to  such  clerk  by  two  subscribing  witnesses,  or  by  one  who  also 
proves  the  attestation  of  the  other ;  (3  and  4)  by  proof  that 
both  subscribing  witnesses  are  dead  or  out  of  the  State,  and 
proof*  of  the  grantor's  signature,  and  that  of  one  of  the  wit- 
nesses, or,  lastly,  on  the  certificate  of  a  clerk  of  another  County 
Court  that  the  deed  has  been  thus  proved  or  acknowle<lged 
before  him,  whicli  is  appended  to  the  deed,  and  with  it  pro- 
duced to  the  recording  clerk.  Deeds  made  out  of  Kentucky, 
and  in  the  United  States,  may  be  recorded  on  the  certificate  of 
acknowledgment,  or  proof  made  under  seal  by  a  clerk  of  court, 
mavor  of  a  citv,  Secretary  of  State,  or  Commissioner  of  Deeds 
(see  Section  59  as  to  act  of  January  23, 1843),  or  a  judge  under 
the  seal  of  his  court ;  abroad,  when  certified  by  an  American 
Minister,  Secretary  of  Legation,  or  Consul,  or  the  Secretary  of 
Foreign  Affiiirs,  or  Judge  of  a  Superior  Court  of  the  country.* 

Only  one  form  of  privy  examination  and  of  certificate  is 
given  for  married  women.  Thus  there  is  no  longer  a  risk  of 
a  deed  of  the  inheritance  being  annulled  by  being  called  in 
the  certificate  a  relinquishment  of  dower.  The  form  to  be 
followed  substantially  is  given  in  the  Revised  Statutes;  but  it 
is  to  be  used  only  by  officers  certifying  deeds  outside  of  the 
State;  when  an  officer  in  the  State  (i.  e.,  a  county  clerk)  sim- 

■/6iW.,  Sec.  15.  Gen.  Stnt.;  Ibid.,  Soe   Jh\d.,   Sec.  19;    Gen.    Statutes. 

Sec.  14.  Sec.  18. 

♦  That  is,  by  the  onth  of  a  stranger  *  Rev.  Stat.»  Sees.  17,  18;  Gen.  Stat,, 

whose   name   is  recited  in  the  cer-  Sees.  16, 17.     Q?^cpr«;  Does  a  Vice  or 

tiflcate.     A  far-fetched   emergency.  Deputy  Consul  satisfy  the  statute? 
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ply  certifies  an  acknowledgment  of  a  woman  as  that  of  a  mar- 
ried woraan^  it  '^  shall  be  evidence  that  she  has  been  examined 
separately,  etc."  This  was  construed  by  the  Court  of  Appeals 
as  meaning  prima  facie  evidence  only  ;  though  so  strong  as  to 
require  very  plain  proof  to  overturn  it.^  What  the  examination 
shall  be  is  best  learned  from  the  form  prescribed  for  officers 
out  of  the  Stated 
"  Commonwealth  (or  etc.),  of County  (or  etc.),  of act. 

"  I,  A.  B.  (here  give  his  title),  do  certify  that  this  instru- 
ment of  writing  from  C.  D.  and  wife,  E.  F.  (or  from  E.  F.,. 
wife  of  C.  D.),  was  this  day  produced  to  me  by  the  parties, 
and  the  contents  and  effect  of  the  instrument  being  explained 
to  the  said  E.  F.  by  me,  separately  and  apart  from  her  hus- 
band, she  thereupon  declared  that  she  did  freely  and  volunta- 
rily execute  and  deliver  the  same  to  be  her  act  and  deed,  and 
consented  that  the  same  might  be  recorded.  Given  under  my 
hand  and  seal  of  office.  [Seal.]     A.  B." 

A  date,  though  here  omitted,  is  always  added.  Officers 
who  take  other  iacknowledgraents  may  also  certify  those  of 
married  women. 

The  form  has  not  been  adhered  to  narrowly,  but  whenever 
it  apj>ears  from  the  certificj^te  that  the  officer  did  his  duty  in 
explaining  the  deed  and  examining  the  woman,  and  that  she 
gave  her  consent,  the  certificate  is  binding.  Thus  an  Ohio 
certificate  was  sustained,  though  only  the  "contents"  instead 
of  the  "  contents  and  effect "  of  the  deed  seem  to  have  been 


«  Woodhoad  v.  Foulds,  7,  Bush,  22*2, 
Poard  V.  Teal,  Ibid.  156,  are  the  only 
cases  in  which  the  evidence  against 
the  clerk's  certificate  was  allowed  to 
preyail.  In  these  cases  as  well  as 
in  those  following,  in  which  the  ob- 
jection did  not  prevail,  the  contest 
was  with  the  grantee  himself,  not 
with  bona  fide  purchasers  under  him. 
The  counter- evidence  was  deemed 
too  weak  in  Hucfhes  v.  Coleman,  10 
Bush,  246.  In  Mooreman  v.  Board, 
11  Bush,  135,  where  the  wife  heard 
the  deed  explained  in  her  husband^s 


presence,  and  then  would  nut  let 
the  clerk  explain  it  to  her  apart  from 
him,  it  was  held  good,  and  in  Jett 
V.  Rogers,  12  Bush,  664,  667,  the 
court  says,  if  she  understands  the 
deed  already  there  is  no  use  in  ex- 
plaining it  again.  Under  G.  St.,  Ch. 
81,  Sec.  17,  the  certificate  is  conclu- 
sive, unless  there  bo  fraud  in  the 
grantee  or  mistake  shown  in  the 
clerk;  Tichenor  v.  Yankee,  11  Ky.  L. 
R  712. 

T  Rev.  Stat.,  Sec.  22;  Gen.  Statutes, 
Sec.  21. 
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explained,  and  the  woman  acknowledged  that  she  ''executed, 
signed,  and  sealed  the  deed,^'  instead  of  ''executed  and  de- 
livered."^- 

The  deed  of  a  married  woman  can  not  be  recorded  after 
the  proper  time  (eight,  twelve,  or  eighteen  months  respect- 
ively), unless  re-acknowledged  by  her;  the  proper  time,  then, 
counts  from  the  re-acknowledgment,®  while  the  former  law  re- 
quired a  re-delivery,  and  counted  time  from  that. 

Provision  is  made  that  where  the  clerk  vacates  his  office, 
leaving  behind  him  instruments  proved  or  acknowledged  in 
whole  or  in  part,  and  lodged  for  record,  so  appearing  from 
official  indorsements,  his  successor  shall  record  them,  making 
the  certificate  conform  to  the  facts.  A  successor  may  correct 
the  record  copy  when  the  original  by  which  to  correct  is  still  in 
the  office,  and  may  in  such  a  case  also  sign  the  omitted  name 
of  a  deceased  clerk  to  the  same.*  The  act  of  1849  (Section 
59,  note  30)  is  also  repeated,  making  any  certificate  thereto- 
fore taken  by  the  proper  officer  of  a  privy  examination  pinma 
Jacie  evidence  that  the  married  woman  acknowledged  freely, 
etc.;  yet  if  it  is  certified  that  she  relinquished  dower,  the 
deed  shall  not  pass  the  inheritance;  and  this  is  repeated  in  the 
General  Statutes  {qncere,  whether  constitutional  ?).  No  deed  is 
deemed  as  lodged  for  record  until  tlie  State  tax  (fifty  cents)  is 
paid.  An  alphabetical  cross-index  must  be  made  and  kept  by 
each  county  clerk." 

The  two  striking  changes  are,  that  county  clerks  are  to 
leave  out  the  details  of  the  privy  examination  in  their  certifi- 
cates ;  that  a  married  woman's  deed  is  again  avoided,  as  before 
1831,  if  not  left  for  record  within  eight  (twelve  or  eighteen) 
months. 


^«  Martin  v.  Davidson's  heirs,  8 
Bush,  548,  relying  on  similar  cases 
under  the  older  recording  laws ; 
Nantz  V.  Bailey,  3  Dana,  111 ;  Greg- 
ory V.  Ford,  6  B.  M.  471 ;  Gill  v. 
Fauntleroy's  heirs,  8  B.  M.  177. 

>Rev.  Stat.,  Ch.  24,  Sec.  23;  Gen. 
Stat.,  Sec.  22. 

'  Rev.  Stat.,  Sees.  25,  26,  amended 


by  act  of  January,  1864  (Myers' 
Suppl.,  p.  112),  by  inserting  **or  shall 
be  }>rt>duc'ed  to  his  successor  for  rec- 
ord," so  as  to  embrace  deeds  not  in 
the  office,  and  thus  re-enacted  in 
Gen.  Stat.,  Sees.  24,  26. 

w  Kev.  Stat.,  Sees.  81,  82,  84;  Gen. 
Stat.,  Sees.  80,  81,  88. 
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The  Revised  Statutes  also  lay  down  a  separate  law  for  the 
recording  of  "  mortgages  and  deeds  of  trust ; "  of  this,  and  of 
liens  and  powers  of  attorney  hereafter. 

Next  follows  an  amendment  of  March  9^  1854,  intended  to 
give  relief,  where  a  deputy  had  indorsed  a  memorandum  of 
acknowledgment,  but  had  failed  to  write  out  and  sign  the 
certificate,  the  clerk  himself  was  authorized  to  write  out  and 
sign  the  certificate,  embodying  such  facts  therein."  Next  an 
amendment  of  March  10, 1856,  that  no  paper  not  in  the  English 
language  shall  be  recordable  in  "deed  books  and  mortgage 
books ;"  "  which  was  modified  in  1862  (February  25th) — retro- 
spective as  well  as  prospective — allowing  deeds  and  powers  of 
attorney  in  foreign  languages  to  be  recorded,  if  accompanied 
by  an  English  translation  to  be  recorded  with  them."  (Amend- 
ed 1864,  see  note  9.) 

The  General  Statutes  taking  eflect  December  1, 1873,  contain 
a  chapter  (24)  on  conveyances,  which  is  almost  literally  copied 
from  the  corresponding  chapter  in  the  Revised  Statutes,  as  far 
as  that  goes.     But  it  introduces  some  noteworthy  changes : 

1.  The  time  for  lodging  deeds  for  record,  as  notice  to  pur- 
chasers, etc.,  is  reduced,  for  those  made  by  residents  of  Ken- 
tucky, to  sixty  days;  by- those  residing  in  the  United  States,  but 
out  of  Kentucky,  to  four  months;  "  out  of  the  United  States'^ 
(the  word  "residing"  is  not  used),  twelve  months." 

2.  Deeds  of  married  women  as  well  as  other  deeds,  if  re- 
corded after  these  periods,  are  good  for  every  purpose  from  the 
time  they  are  lodged  for  record." 

The  act  of  1854,  made  Section  38  in  the  chapter  of  the  Gen- 
eral Statutes  on  conveyances,  gave  much  trouble.     In  writing 


"Scss.  Acts,  1854,  re-enacted  in 
Gen.  Stat,  as  Sec.  88. 

"Stan.  Rev.  Stat.,  I,  286. 

**  Myers'  Suppl.  112,  re-enacted  in 
Gen.  Stat,  as  Sec.  87. 

"Gen.  SUt.,  Ch.  24,  Sec.  14. 

**/6i<f.,  Sec.  22,  copied  from  Rev. 
Stat,  only  leaving  out  that  part  of 
the  old  section  which  excluded  deeds 
by  married  women   from   its  oper- 


ation. As  far  as  the  Gen.  Stat,  seem 
to  make  the  rule  retrospective,  they 
run  counter  to  Pearce  v.  Patton's 
heirs  (see  supra^  Sec.  9);  and  it  was 
held  in  Lee  v.  James,  81  Ky.  448, 
that  the  new  rule  would  not  give  ef- 
fect to  a  release  of  dower  executed 
in  1802  and  not  recorded  till  after 
the  death  of  the  hushand. 
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out  the  certificate  of  a  married  woman's  acknowledgment 
from  the  deputy's  indorsement,  the  head  clerk  failed  to  copy 
that  indorsement  into  the  certificate,  or  even  to  notice  it,  but 
stated  that  the  acknowledgment  was  made  before  the  deputy. 
The  recording  upon  the  certificate  was  held  unauthorized,  and 
the  title  did  not  pass."  And  still  worse,  where  the  deputy 
indorsed  and  signed  a  memorandum,  and  the  clerk  then  wrote 
a  new  certificate  showing  that  the  deed  was  produced  and  re- 
corded, and  the  latter  only  was  recorded,  the  deed  was  inef- 
fectual, as  the  acknowledgment  did  not  apj>ear  of  record  at 
all.  The  indorsement  being  only  matter  en  pais,  could  not 
be  used  to  complete  the  record."  In  one  case  tlie  deputy's  in- 
dorsement was  in  this  form,  ''  1875,  September  22.  Acknowl- 
edged by  W.  L.  Gordon  and  Cordelia  A.  Gordon,  his  wife,  to  be 
their  act  and  deed,  as  the  law  directs.  C.  W.  Crabtree,  Clerk, 
by  Ernest  Speed,  D.  C."  The  court  held  this  to  be  in  itself  a 
good  certificate,  and,  being  copied  into  the  record,  it  made  it 
complete.  And  the  clerk's  reference  to  it  as  "  my  foregoing, 
by  Ernest  Speed,  my  deputy  clerk,"  waa  deemed  a  fair  com- 
pliance with  the  act  of  1854."  That  act  was  also  liberally 
construed  in  allowing  the  full  certificate  to  be  written  out,  not 
only  by  the  principal  clerk,  but  also  by  another  deputy." 

To  avoid  further  difficulties  an  act  was  passed  on  the  10th 
of  May,  1884  (in  force  from  its  passMge),  dispensing  with  the 
former  direction,  that  the  deputy's  memorandum  be  copied 
into  the  certificate  when  the  acknowled<j^ment  is  said  to  have 
been  taken  by  him,  and  giving  a  form  of  certificate  to  be  fol- 
lowed in  substance  for  such  cases  "  The  act  is  made  retro- 
spe(?tive,  but  is  probably  unconstitutional  to  that  extent.** 

But  where  the  certificate  was  never  signed  at  all  by  either 
clerk  or  deputy  (as  appeared  from  the  original  deed),  the  re- 

^*Frnnklin  v.    Becker,   11    Bush,  ennctmont  in  Gen.  Stat,  are  found  in 

595;  said  to  he  mibtakenly  decided  Woods  v.  James,  87  Ky.  509,  and 

in  Woods  V.  James,  itt/ra,  n.  18,  he-  same  decision  (1880). 

cause  the  memorandum  of  the  deputy  "  Dryo  v.  Cook,  14  Bush,  459. 

was  really  a  good  certificate  in  itself.  ^o  [j^i  jj^^j  Yq],  Gen.  Stat.,  p.  323. 

"  McCormack  v.  Bush,  14  lUish,  78.  ''  Pearce's  lieirs  v.  Patton's  heirs,  7 

"Gordon   v.   Leech,  81    Ky.  229.  B.  Af.  162. 
The  same  facts  arising  under  the  re- 
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cording  was  unauthorized  and  the  married  woman's  title  did 
not  pass." 

Following  the  English  decisions  under  the  registry -of-as- 
suranoe  acts,  it  was  held^  that  a  purchase  from  the  heir  can 
not  override  the  unrecorded  deed  of  the  ancestor;"  for  remedy 
an  act  of  February  10,  1858,  was  passed,  putting  purchasers 
from  or  creditors  of  the  heir  or  devisee  on  the  same  footing 
with  those  from  or  of  the  ancestor.** 

Note. — For  effect  of  unrecorded  deeds,  see  infra^  in  chapter  on  Defect- 
ive Titles. 

Sec.  62.  Powers  op  Attorney.  The  recording  laws 
from  1792  down  to  1873  often  refer  specially  to  powers  of 
attorney.  One  principle,  established  judicially  under  one  of 
the  older  laws,  and  expressly  embodied  in  the  later  statutes, 
is  this :  that  a  deed  made  in  pursuance  of  a  power  of  attorney 
can  not  be  lawfully  recorded  unless  the  power  of  attorney 
Itself  is  recorded  upon  a  lawful  certificate,^  otherwise  the  deed 
of  a  married  woman  is  void,  and  the  recording  of  any  other 
deed  would  not  be  notice  to  purchasers  and  creditors.  But, 
as  held  in  the  case  first  quoted,  the  record  of  the  deed  made 
by  the  attorney  may  be  read  for  one  purpose,  namely,  to 
prove  its  own  execution  by  the  attorney. 

The  Virginia  acts  of  1748  and  1785  (see  Section  59)  say 
nothing  of  powers  or  letters  of  attorney.  They  are  first 
named  in  the  Kentucky  act  of  December  20,  1792.'  The 
power  is  supposed  to  be  given  by  some  one  residing  in  a 
county  other  than  that  of  the  attorney;  if  residing  within  the 
State,  the  principal  is  to  acknowledge  it  in  his  own  County 
Court ;  it  is  recorded  there,  and  a  certified  copy  from  the  rec- 
ord, showing  the  facts  of  acknowledgment  and  recording  being 
produced  to  the  clerk  of  the  attorney's  county  "  where  the 
business  is  to  be  done,''  shall  be  recorded  by  him  ;  if  the  prin- 

**  Jefferson  B.  and  L.  Association  y.  ^Yoorhies  y.  Gore,  8  B.  M.  629, 

Hei],  81  Ky.  516.  treats  the  principle  as  well  estab- 

•*  Harlan's  heirs  y.  Seaton,  18  B.  M.  lished ;  Taylor  v.  McDonald's  heirs, 

312  (1867),  and  caseii  there  quoted.  2  Bibb,  420,  establishes  it. 

•*  Stan.  Key.  Stat.,  I,  286,  embodied  »  M.  and  B.  Stat.,  I,  434 ;  Litt.  Laws 

in  Gen.  Stat.,  Ch.  24,  Sec.  8.  Ky.,  I,  152;  see  Sec.  59,  n.  10. 

14 
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cipal  reside  in  another  State  the  same  course  is  pursued^  bat 
the  State  or  county  seal  must  be  annexed  to  the  copy,  and 
such  copy  shall  be  recorded  in  some  *'  superior  or  inferior " 
court  (by  act  of  1796  "in  some  court")  of  this  State.  The 
act  of  1795  allows  powers  of  attorney,  as  well  as  deeds  and 
"  other  writings,"  to  be  recorded  with  the  Clerk  of  the  Court 
of  Appeals,  and  by  reference  to  this  act  the  authority  is  after- 
ward given  to  county  clerks.* 

The  act  of  1796*  re-enacts  these  directions  almost  literally. 
Thus  far  there  was  no  law  allowing  femes  covert  to  convey 
their  lands  or  to  bar  dower  through  an  attorney.*  They  were 
first  enabled  to  do  so  by  act  of  February  1, 1812  (in  force  from 
its  passage);'  but  only  a  "  non-resident /ewe  covert  of  full  age, 
residing  in  any  of  the  United  States  of  America  or  any  of  the 
territories  thereof,"  might  constitute  an  attorney.  All  subse- 
quent statutes  have  confined  the  capacity  to  make  an  attor- 
ney to  non-resident /em€«  coveH,  and  the  tendency  has  been  to 
construe  these  laws  literally;  that  is,  not  to  consider  the 
woman's  presence  before  a  foreign  officer,  while  acknowledging 
the  power,  as  conclusive  of  her  non-residence.  But  this  ques- 
tion has  never  been  brought  up  in  any  reported  case. 

The  appointment  must  be  made  by  deed,  "  subscribed, 
sealed,  and  acknowledged "  by  husband  and  wife  before  two 
justices  in  the  county  where  they  reside;  the  usual  privy  ex- 
amination must  be  had,  to  which  the  words  "and  wishes 
not  to  retract  it"  are  here  added.  The  justices  are  then  to 
make  out  the  certificate,  and  the  clerk  of  the  county  is  to  cer- 
tify their  official  character  under  the  county  seal.  These 
powers  of  attorney,  with  their  attestations,  are  to  he  re- 
corded in  the  clerk's  office  of  the  Court  of  Appeals.  The  act 
covers  deeds  of  inheritance  as  well  as  releases  of  dower. 

By  act  of  January  23,  1818,^  the  clerks  of  the  Court  of 

'Moore  v.  Farrow,  3  Mar.  44,     A  I,  667 ;  see  Sec.  69,  n.  18. 

foreign   mayor,  under  acts  of  1785  ^Stansbfirry's  heirs  v.  Popo,  2  A. 

and  1792,  can  not  certify  a  power  of  K.  Mar.  436. 

attorney;  Coleman  v.  Casey,  4  Bibb,  'Steele  V.Lewis,  1  Mon.  48. 

516;    Bowman  v.  Bartlet,  8   A.  K.  '  M.  and  B.  Stat.,  II,  1330;  Litt. 

Mar.  91.  Laws  Ky.,  IV,  363. 

*M.  and  B.  437;  Litt.  Laws  Ky., 
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Appeals,  General  Court,  and  County  Courts  are  authorized  to 
take  the  acknowledgment  or  proof  of  powers  of  attorney,  and 
to  record  them  like  ordinary  deeds  (meaning  such  as  they 
have  themselves  certified);  also  to  record  all  powers  of  attor- 
ney executed  abroad,  ''  provided  they  shall  have  been  authen- 
ticated" in  the  manner  in  which  conveyances  are  under 
existing  laws.®  This  seems  thenceforth  to  authorize  such  in- 
struments to  be  certified  bv  the  same  oflScers  outside  of  Ken- 
tucky  as  were  then  allowed  to  certify  deeds.  The  words 
"  shall  have  been,"  it  has  been  intimated  by  the  Court  of  Ap- 
peals,^ were  meant  retrospectively,  so  as  to  admit  to  record 
powers  of  attorney  acknowledged  and  certified  before  1818,  in 
the  manner  prescribed  for  deeds  of  conveyance. 

The  act  of  January  15,  1831,*^  by  its  eighth  section,  puts 
powers  of  attorney,  acknowledged  or  proved  like  deeds,  on 
the  same  footing  as  those  proved  in  open  court  under  existing 
laws :  this  section  seems  to  be  meant  for  such  instruments  when 
acknowledged  within  the  State  by  others  than  married  women. 
But  the  third  section  provides  for  powers  to  be  acknowledged 
by  husband  and  wife  '^  residing  out  of  this  State,"  alike  to 
convey  the  inheritance  or  bar  dower,  before  any  "judge  or 
mayor  of  a  city."  He  must  certify  that  he  has  taken  the  ac- 
knowledgment of  the  husband,  and  "  hath  privily  and  apart 
from  her  husband  examined  the  wife,  and  that  she  declared 
on  such  privy  examination  that  she  did  freely  and  voluntarily, 
and  without  the  threats  or  coercion  of  her  husband,  acknowl- 
edge the  same,  and  desired  that  her  acknowledgment  and 
privy  examination  should  be  certified  to  the  proper  officer  to 
record  it  in  this  State." 

Next  came  the  Revised  Statutes,  Chapter  24,  Section  14  of 
which  prescribes  for  acknowledging,  proving,  and  recording 
powers  of  attorney  the  same  rules  as  for  deeds  of  con- 
veyance, and  so  it  stands  in  the  General  Statutes.  But 
there  is  no  clause  in  the  former  authorizing  married  women 
to  give .  powers  of  attorney ;  and  not  only  could  they  no 
longer  give  such  powers  after  the  Revised  Statutes  went  into 

«  M.  and  B.  Stat.,  II,  1331 ;  Sess.  »  Harris  v.  Price,  14  B.  M.  615. 

AcU,  1818,  p.  373.  "  M.  and  B.  Stat.,  I,  463,  467. 


212  KENTUCKY   JURISPRUDENCE.  [CH.  X. 

effect,  but  the  better  o|)inion  is,  that  such  powers  as  were 
already  given  could  not  thereafter  be  executed.  The  over- 
sight was  remedied  by  au  act  of  February  23,  1856,"  which 
allows  married  women  not  residing  in  the  State  "  to  convey 
under  a  power  of  attorney,'*  to  be  made  and  acknowledged  in 
the  same  manner  as  deeds  of  conveyance  by  married  women. 
The  language  of  the  act  of  1856  and  of  Section  36  of  the 
General  Statutes,  embodying  it,  which  restricts  this  capacity  to 
convey  by  attorney  to  non-resident  married  women,  is  too 
plain  to  be  construed  away. 

Note. — The  principle  Poiesias  deUgaia  non  potest  delegari^  as  laid  down 
in  Ruger  v.  Duff,  4  J.  C.  R.  368,  with  the  distinction  between  a  naked  power 
and  an  estate  conferred  on  executors  or  trustees,  so  that  the  former  can  not 
convey  by  attorney,  the  latter  can,  is  recognized  in  May's  heirs  v.  Frazee, 
4  Litt.  392,  400. 

Sec.  63.  Conveyance  under  Other  Powers.  In  a 
case  coming  before  the  Court  of  Appeals  in  1865,  it  was  said 
tiiat  the  execution  of  express  powers  by  trustees  stands  in 
Kentucky  upon  the  same  ground  as  elsewhere,  except  where 
they  are  abridged  by  statute.*  In  fact,  it  will  be  hard  to  find 
a  divergence  from  the  general  American  law  in  the  decisions 
passing  upon  the  execution  of  power,  either  of  those  of  trus- 
tees or  of  powers  granted  with  estates  less  than  the  fee-simple; 
and  there  is  no  case  in  which  the  court  avows  its  divergence 
from  the  rules  followed  in  other  States,  except  where  the 
statutes  lay  down  their  own  rules. 

Tliese  statutes  abridge  two  classes  of  powers:  firnt,  powers 
of  sale  given  to  or  for  the  benefit  of  mortgagees ;  next,  the 
powers  of  sale  or  encumbrance  given  in  connection  with  a 
separate  estate  in  a  married  woman,  either  to  her  or  to  her 
trustee.  The  line  of  statutes  on  the  former  subject  begins  in 
1820,  on  the  latter  in  1852. 

There  are  other  statutes  conferring  by  construction  powers 
not  granted  by  the  testator  or  donor:  first,  to  an  administrator 
with  the  will  annexed,  to  sell  and  convey  in  like  manner  as 

"  Stan.  R.  Stat.,  I,  p.  285,  embod-  *0'Bannon  v.  Mu.4st'linan,  2  Du- 

ied  in  the  Gen.  Stat.,  Ch.  24,  Sec.  36.       vail,  279. 
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the  executor  might ;  neost,  allowing  a  surviving  trustee  to  carry 
out  the  power  conferred  on  several. 

1.  Before  1820,  it  was  usual  to  borrow  money  on  land  by 
giving  to  the  lender  what  was  called  a  "deed  of  trust/'  which 
meant  simply  a  mortgage,  with  a  power  of  sale,  generally  con- 
ferred on  a  third  person.  An  act  of  that  year,*  being  a  part  of 
the  relief  legislation  of  those  days,*  directs  "that  no  sale  here- 
after made  by  any  trustee  ...  under  .  .  .  any  deed  of  trust 
or  pledge  of  an  J'  estate  whatever,  shall  be  good  .  .  .  nor  shall 
any  conveyance  made  by  any  trustee  .  .  .  pass  the  title  .  .  . 
of  any  estate  ...  in  any  such  deed  mentioned,  unless  such 
sale  shall  be  previously  ordered  ...  by  a  court  of  chancery, 
.  .  .  unless  the  maker  .  .  .  shall  join  in  the  deed,"  etc.  The 
Revised  Statutes  re-enact  the  law  in  more  concise  w^ords, 
inserting  "for  the  payment  of  debts  "  after  "  deed  of  trust;" 
the  General  Statutes  put  "  real  estate  "  for  "  any  estate."  The 
old  act  was  intended  to  revoke  powers  already  given  at  its 
date.  Its  immediate  effect  was,  that  such  powers  were  no 
longer  inserted  in  mortgages  or  in  deeds  of  trust  intended  to 
operate  as  such.  Efforts  were  made  to  invalidate  under  this 
law  the  sale  of  lands  by  assignees  under  trust  deeds  made  for 
the  benefit  of  creditors.  No  attempt  was  ever  made  to  ques- 
tion sales  made  under  powers  contained  in  family  settlements, 
or  for  the  separate  use  of  married  women,  the  statute  being  too 
clearly  intended  as  a  shield  against  creditors.  It  was  enacted 
for  the  benefit  of  the  grantor;  hence,  where  he  is  not  inter- 
ested in  the  surplus  or  deficiency,  after  or  before  accomplishing 
the  trust,  his  assent  to  the  sale  is  not  required;  for  instance, 
if  the  creditors  agree  to  take  the  proceeds,  whatever  they  may 
be,  in  full  of  their  demands.^ 

Where  the  grantor  has  exacted  from  the  trustee  (as  is  often 
done  in  insolvent  assignments)  a  covenant  to  sell,  the  law  docs 
not  apply.*     In  a  later  case  involving  a  very  valuable  lot, 

«  Act  of  February  11,  1820.  Sec.  2,  '  Butler  v.  Miller,  15  B.  M.  G20; 

Mor.  and  Br.  Stat.,  I.  p.  449;  Sess.  argument  of  M.C.  Johnson  for  app't. 

Acts,  p.  939,  re-enacted  in  Rev.  Stat.,  *  Ibid.  626.     It  is  not  expressly  -o 

Chap.  80,  Sec.  24,  and  in  Gen.  Stat.,  stated,  but  there  seemed  to  be  such  ;  ii 

Cbap.  68,  Sec.  22,  with  such  changes  agreement  as  is  indicated  in  the  text. 

as  are  indicated  in  the  text.  *Ogden  v.  Grant,  6  Dana,  476. 
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there  was  no  covenant  of  tlie  assignees  to  sell,  but  the  resid- 
uum, if  any,  that  should  arise  after  payment  of  creditors  was 
settled  on  the  grantor  for  life,  remainder  to  wife  and  chil- 
dren ;  the  grantor  being  dead,  it  was  held  that  hie  heirs  could 
not,  by  reason  of  his  failure  to  join  in  the  assignees'  deed,  re- 
claim the  lands  sold  by  them.*  And  a  power  of  attorney 
given  by  an  indebted  owner  of  land  to  an  attorney,  who  is 
not  a  creditor,  to  sell  and  convey  the  lands  and  apply  the  pro- 
ceeds to  the  payment  of  debts,  is  not  a  deed  of  trust,  as  it 
creates  no  estate,  but  only  a  naked  power,  and  is  not  within 
the  statute/  Still,  as  long  as  the  statute  retains  its  present 
form  it  hampers  the  free  disposition  of  lands  by  assignees  in 
insolvency. 

2.  Before  the  Revised  Statutes  all  express  powers  given  in 
connection  with  separate  estates  of  married  women,  whether 
to  the  woman  herself  or  to  her  trustee,  and  whether  of  sale  or 
encumbrance,  might  be  executed,  as  far  as  they  did  not  run 
counter  to  some  known  rule.  As  to  the  powers  implied  from 
the  mere  use  of  the  words  creating  the  separate  estate,  the 
court  inclined  upon  reasoning  toward  the  views  of  Chancellor 
Kent,®  but  upon  authority  to  that  of  the  Court  of  Errors,  the 
latter  holding  that  as  to  separate  estate  the  married  woman 
should  in  equity  be  considered  as  a  feme  sole  generally,  while 
the  former  would  allow  her  no  more  than  the  powers  expressly 
granted.  The  court  found  that  the  estate  before  them,  though 
equitable,  was  not  separate,  and  that  the  deed  of  husband  and 
wife,  for  want  of  record  within  the  statutory  time,  was  void  as 
against  her;  if  her  estate  had  been  separate  her  unrecorded 
deed  would  have  entitled  the  grantee  to  a  conveyance  of  the 
legal  title  from  the  trustee. 

The  question  how  far  the  woman  could  "charge^'  her  sepa- 
rate estate,®  is  now  quite  obsolete ;  whatever  it  was,  such  power 

«  Prather  v.  McDowell,  8  Bush,  46.  Errors. 

'  Reed  v.  Welsh,  11  Bush,  450.  •  Coleman  v.WooUey's  executor,  10 

"  Whitaker  v.  Blair,  3  J.  J.  Mar.  B.  M.  320,  carried  the  power  as  far  as 

236,  referring  to   Jacques  v.  M.  E.  the  English  leading  case  of  Hulme  v. 

Church,  3  Johns.  Ch'y  K.  77,  reversed  Tennant.     (White  and   Tudor's   L. 

in  17  Johns.  648,  by  the   Court  of  C.  E.) 
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ceased  in  1852  with  the  Revised  Statutes.  It  was  then  en- 
acted :  *• 

"  If  real  or  personal  estate  be  hereafter  conveyed  or  devised 
for  the  separate  use  of  a  married  woraau,  or  for  that  of  an  un- 
married woman,  to  the  exclusion  of  any  husband  she  may 
thereafter  have,  she  shall  not  alienate  the  estate  with  or  with- 
out the  consent  of  any  husband  she  may  have,  but  may  do  so 
when  it  is  a  gift,  by  the  consent  of  the  donor  or  his  personal 
representative.  .  .  .  Such  estates  heretofore  created  shall  not 
be  sold  or  encumbered,  but  by  order  of  a  court  of  equity,  and 
only  for  the  purpose  of  exchange  or  reinvestment,  etc." 

The  latter,  retrospective  clause,  is  more  trenchant  than  the 
first,  which  works  on  trust  estates  raised  thereafter,  and  which 
strikes  only  at  powers  of  sale  or  encumbrance,  granted  either 
implicitly  or  expressly  to  the  married  woman  herself,  not  to 
those  conferred  on  her  trustee ;  certainly  not  when  her  trustee 
is  not  her  husband.  To  clear  all  doubts,  an  act  of  February 
16,  1858,"  directed  that  this  section  be  not  so  construed  as  to 
forbid  alienation  of  separate  estates  by  trustees  under  express 
powers ;  but  the  act  adds,  "  whether  such  estates  were  created 
before  or  since  the  adoption  of  the  Revised  Statutes."  Mean- 
while, on  the  3d  of  March,  1856,"  another  act  had  already 
helped  out  such  estates  antedating  the  revisions  of  1852 ;  thus 
"Section  17,  Article  IV,  Chapter  47,"  is  not  to  apply  when 
"  powers  of  sale  or  exchange  are  expressly  given." 

While  the  harsh  rule  of  the  Revised  Statutes  stood, 
attempts  to  break  it  were  often  made.  Two  points  only  were 
gained :  First,  where  an  estate  had  become  separate,  not  by 
being  thus  devised  or  conveyed  to  the  feme,  but  by  her  and 
her  husband's  ante-nuptial  agreement,  it  was  held  not  to  be 
within  the  first  or  prospective  clause,  and  her  power  under  the 
old  law  remained  unabridged."     Second,  where  the  husband 


"R  St,  Oh.  47,  Art.  IV,  Sec.  17. 

"  Stanton's  R.S.,  II,  87.  In  O'Ban- 
non  y.  Musselman,  supra^  it  is  said 
that  powers  to  trustees  were  not  af- 
fected by  the  first  clause  of  Sec.  17  as 
it  stood  originally,  and  thus  held  out- 
right in  Lewis  v.  Harris,  4  Mete.  856. 


"  Stan.  Rev.  Stat.,  II,  87. 

"Stites  V.  Bryan,  MS.  Op.  1868. 
See  Hanley  v.  Downing,  4  Mete.  97; 
there  this  exception  was  not  extended 
to  a  separate  estate  raised  by  husband 
and  wife  out  of  the  proceeds  of  her 
general  estate  sold  by  them. 
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with  his  funds  buys  land  for  his  wife's  separate  use,  he  is  the 
donor  within  the  meaning  of  the  proviso  to  that  clause ;  hence 
his  and  her  joint  deed  make  a  good  title.^^ 

What  words,  technical  or  otherwise,  will  raise  a  separate 
as  distinguished  from  a  general  estate,  has,  with  one  exception, 
been  ruled  in  accordance  with  the  current  of  English  and 
American  law." 

The  corresponding  section  of  the  General  Statutes**  again 
changes  the  law  radically.  "  Separate  estates  and  trust  estates  *' 
devised  to  married  women  may  be  sold  and  conveyed  in  the 
same  manner  as  if  such  estates  had  been  conveyed  or  devised 
absolutely,  if  there  be  nothing  in  the  deed  or  will  under  which 
they  are  held  forbidding  the  same,  and  if  the  trustee  and  htLS- 
band  unite  with  the  wife  in  the  conveyance,  but  her  interest 
shall  be  the  same  in  the  proceeds  as  it  was  in  the  estate." 

The  words  in  italics  were  by  an  act  of  April  27,  1880," 
changed  so  as  to  read  "  husband  and  trustee,  if  there  be  one." 

It  will  be  noticed  that  though  the  disposition  of  a  separate 
or  trust  estate  may,  under  this  law,  be  hampered  by  the  deed 
or  will  raising  such  estate,  it  can  not  be  helped  by  it.  A 
power  given  in  the  deed  or  will  to  the  married  woman,  to  act 
with  the  estate  as  if  she  were  a  feme  sole,  will  not  be  recog- 
nized, and  there  is  no  reason  under  this  statute  to  allow  even 
the  trustee  to  wield  an  express  power  of  sale  given  to  him,  oth- 
erwise than  by  joining  in  the  deed  of  husband  and  wife.  And 
though  the  trust  be  naked,  not  active,  it  seems  that  as  long  as 
there  is  a  trustee  he  must  "  unite  with  the  wife  in  the  convey- 
ance," and  that  without  his  uniting  with  her  it  would  be  void, 
and  would  probably  not  carry  even  the  equitable  title.  In  case 
of  his  refusal  without  reason,  the  husband  and  wife  would 
have  no  remedy  but  to  have  him  removed  and  another  trustee 
substituted  by  a  court  of  equity. 

"  Dent  V.  Breckinridge,  1  Duv.  245.  9ole ;  Duke  v.  Duke,  81  Ky.  812. 

"Johnson   v.   Ferguson,  2   Mete.  *•  Chapter  52,  Art.  IV,  Sec.  17. 

508 ;  Gains  v.  Poor,  3  Mete.  508.  The  '^  This  seems  to  turn  every  trust  for 

one  exception  is  Harris  v.  Harbeson,  a    married    woman,    and    certainly 

9  Bush,  402.  See  further  Sec.  64.  The  every  active  trust,  into  a  separate 

estate  can   not    be  "separate,"  but  estate   for   all   restrictive  purposes, 

must  be  absolute,  while  the  feme  is  ^^  Bui.  and  Fel.ed.  Gen.  Stat  p.  748. 
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Under  the  clause  of  this  statute  which  raises  the  same 
trust  in  the  proceeds  as  in  the  land  sold,  the  purchaser  would 
not  have  to  follow  the  application  of  his  purchase  money;  but 
where  the  nature  of  the  purchase  is  such  that  the  proceeds 
can  not  be  enjoyed  by  the  wife  in  accordance  with  the  trust : 
for  instance^  if  the  debt  of  the  husband  be  the  consideration 
of  the  sale,  or  of  an  encumbrance,  there  would  be  a  fraud 
upon  the  purpose  of  the  act,  and  the  conveyance  would  be 
void,  at  least  to  the  extent  of  the  diversion  of  the  proceeds.** 

Sec.  64.  Devises.  Before  coming  to  the  statutory  en- 
largement of  testamentary  powers,  we  must  state  the  effect  of 
a  will  on  land  under  the  Kentucky  law  from  its  beginnings. 

Before  1787  the  power  of  devising  lands  depended  on  the 
English  statute  of  wills  (as  amended  by  an  act  of  Virginia  of 
1748,  requiring  signature  and  attestation);  the  will  was  in  the 
nature  of  a  conveyance,  carrying  only  the  title  to  such  lands 
as  the  devisor  owned  at  the  time  of  publication.  But  the 
faintest  equity  or  claim,  not  only  in  but  to  the  land,  held  at 
the  date  of  the  will,  was  sufficient  to  transfer  to  the  devisee 
(if  such  intention  appeared)  the  lands  subsequently  acquired 
by  reason  of  such  claim  or  equity.' 

The  Virginia  act  of  1785  (in  force  January  1,  1787)  was 
re-enacted  in  Kentucky,  February  24,  1797.'  Under  it  any 
person  of  full  age  (21),  not  a  married  woman,  being  of  sound 
mind,  may  devise  any  estate  he  has  at  the  time  of  his  death.^ 
The  will  must  "  be  signed  by  the  testator  or  by  some  other 
person  in  his  presence  and  by  his  direction,  and  moreover,^^ 
if  not  holographic,^  "  be  attested  by  two  or  more  competent 
witnesses,  subscribiug  their  names  in  his  presence  f'  saving, 

^•Hirschinan  v.  Braahear,  79  Ky.  claiming  under  the  will;  see  War- 

248.    This  is  in  accordance  with  the  ner's  ex*r  v.  Swearingen,  6  Dana,  196, 

principle  laid  down  by  the  8.  C.  U.  8.  199,  following  a  Virginia  precedent ; 

in  Wormley  ▼.  Wormley,  8  Wheat,  also  Dennis  v.  Warder,  8  B.  M.  174; 

421.  under  the  Rev.  and  Gen.  Stnt.  the 

*  Gist's  heirs  V.  Robin ett,  8  Bibb,  2.  presumption  is  in  favor  of  such  in- 

'Litt.  Laws  Ky.,  I,  611.  and  Mor.  elusion;  see  Rev.  Stat.,  Ch.  106,  8ec. 

and  Br.  Stat.,  II,  1637.  17;  Gen.  Stat.  Ch.  118,  Sec.  16. 

'Under  this  law,  the  burden   of  *« Where  a  will  is  wholly  written 

showing  the  intention  of  including  by  the  testator,  it  does  not  cease  to  be 

after-acquired    lands  was    on   those  holographic,  by  pencil   memoranda 
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however,  to  the  widow  her  dower.  Where  the  testator  has  no 
child  at  date  of  will,  and  a  child  (posthumous  or  other)  is 
born  afterward,  the  will  is  void  during  its  lifetime,  and  only 
goes  into  force  if  the  child  die  unmarried  and*  underage. 
If  the  testator  has  a  child  or  children,  but  pretermits  without 
disinheriting  them,  the  will  is  void  as  to  their  shares,  which 
the  devisees  and  legatees  must  make  up  in  proportion.  A 
bequest  (or  devise)  to  a  subscribing  witness  is  void,  if  the  will 
can  not  be  proved  otherwise,  reserv^ing  to  such  witness  his 
share,  if  any,  of  the  estate.  The  power  of  probating  wills  is 
conferred  on  the  County  Court,  as  in  Virginia,  and  it  was 
always  held*  that  in  contests  over  land  as  well  as  over  chat- 
tels  the  probate  might  be  read  as  establishing  the  will,  and 
such  had  been  the  law  in  Virginia.  The  widow  could  within 
a  year  of  the  testator's  death  renounce  the  benefit  of  the  will, 
taking  her  dower  and  distributive  share.  The  act  provided 
for  the  probate  of  foreign  wills,  but  this  provision  was  super- 
seded by  an  act  of  December  23, 1820,  which  provides  for  the 
recording  (without  proof  in  this  State)  of  foreign  wills, 
^^  whenever  any  land  or  other  estate  in  this  Commonwealth 
has  been  devised,"  in  the  office  of  the  Clerk  of  the  Court  of 
Appeals.  A  certificate  by  the  clerk  or  judge  of  the  foreign 
probate  court,  under  its  seal,  is  demanded  before  recording — 
not,  however,  the  formality  of  the  act  of  Congress  on  the  au- 
thentication of  sister  State  records.  Until  set  aside,  a  will  so 
recorded  shall  have  the  same  force  as  if  proved  here  under 
our  laws ;  but  an  opportunity  is  given  to  contest  such  foreign 


made  by  his  attorney,  upon  the  testa- 
tor's request  that  he  sugt^est  the 
proper  changes,  nor  by  subjoining 
an  attestation  clause  for  witnesses  be- 
low the  testator's  signature.  (Toebbe 
V.  Williams,  80  Ky.  661.) 

♦The  word  in  the  statute  is  "or:" 
it  should  be  construed  *'nnd,"  and  is 
corrected  into  it  in  Rev.  and  Gen. 
fitat.;  see  Ch.  106,  Sec.  24  of  former, 
Ch.  113,  Sec.  23,  of  latter. 

*  Bowman  v,   Bartlett,  8  Mar.  86, 


90.  A  Virginia  will  was  read  on  tho 
probate  of  the  General  Court  of  that 
State.  Our  court  took  judicial  notice 
of  the  powers  of  that  court  as  they 
stood  before  tho  separation,  but  said 
that  proof  might  also  be  made  of  the 
will  as  an  unrecorded  conveyance  un- 
der the  English  rule.  This  would 
certainly  not  bo  allowed  now  an  to  a 
homo  will,  and  probably  not  as  to  a 
foreign  will. 


CH.  X.] 


DEVOLUTION    OF   LANDED    ESTATES. 


219 


will  by  suit  in  the  Circuit  Court,  as  to  its  bearing  on  lands  in 
this  State/ 

An  act  of  January  17, 1839/  changes  the  common  law  rule 
that  devises  and  legacies  lapse,  when  the  objects  of  the  testa- 
tor's bounty  die  before  him,  in  favor  of  his  children  and 
grandchildren,  so  that  their  issue  living  at  the  time  of  the  tes- 
tator's death  may  take. 

Chapter  106  of  the  Revised  Statutes,  '*  Wills,"  does  not 
affect  wills  published  before,  though  the  testator  died  after 
they  went  into  effect.^"  It  declares  the  old  rule  that  infants 
and  married  women  may  devise  under  a  special  power,  and 
the  latter  may  devise  a  separate  estate.  (Sections  2  and  3.) 
Here  it  becomes  material  what  words  will  raise  such  an  estate, 
and  a  case  decided  in  1866'  must  be  noted,  passing  on  a  mar- 
riage settlement,  under  which  an  estate  was  to  be  held  by  the 
wife  free  "  from  any  charge  or  del^t"  of  the  husband,  and  the 
wife  was  to  have  power  to  sell,  manage,  and  exchange ;  and 
yet  it  was  held  not  to  raise  a  separate  estate,  and  the  will  made 
in  pursuance  of  the  deed  was  rejected,  thus  recognizing  an 
anomalous  estate,  neither  general  nor  separate.  In  the  clause 
as  to  witnesses  the  word  "competent"  is  changed  into  "credi- 
ble," but  both  words  mean  the  same,  and  the  whole  clause 
only  r^-enacts  the  old  law.  If  the  witnesses  can  not  write,  it 
18  a  good  "subscription"  if  another  puts  down  their  names  at 
their  request,  in  their  and  the  testator's  presence.^  The  wit- 
nesses may  subscribe  on  the  testator^s  acknowledgment,  though 


•  M.  and  B.  Stat,  II,  1548.  The 
superseded  section  is  omitted  in  tbe 
act  of  1797  in  M.  and  B.  Stat.,  but  is 
given  in  Litt.  Laws  Ky.,  T,  pp.  611, 
614. 

'  Loughb.  Stat,  p.  400;  Sess.  Acts, 
1820,  p.  38. 

'•  Broadwell  v.  Broadwell's  adm'x, 
4  Met.  290,  where,  under  a  deed  made 
in  1848  of  a  testator  dying  in  1861, 
the  nft«r-acquired  lands  did  not  pass 
l)y  the  will,  not  being  named,and  wore 
not  subjected  to  debts  in  case  of  the 
personalty' . 


®  Harris  v.  Harbeson,  9  Bush,  400. 
But  in  Hiram  v.  Griffin,  8  Bush,  262, 
the  property  allotted  to  the  wife  in 
articles  of  separation  between  her  and 
her  husband  (no  trustee)  was  held  to 
be  separate  estate,  subject  to  her  will, 
though  no  express  words  appear  to 
make  it  such. 

®*Upchurch  v.  Upchurch,  16  B.M. 
112. 

»  Cochran's  Will  case,  3  Bibb,  491. 
A  request  to  the  witness  to  attest  and 
subscribe  is  an  implied  acknowledg- 
ment (Tudor  V.  Tudor,  17  B.  M.  883), 
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they  have  not  seen  him  sign,'  and  he  may  show  them  only  his 
signature  without  telling  them  that  the  paper  is  a  will."  The 
will  of  an  illiterate  may  be  valid  though  it  is  not  read  to  him." 
The  object  in  having  the  witnesses  subscribe  the  will  is  to 
identify  it,  hence  the  testator  may  sign  after  them  if  the  wit- 
nesses stayed  with  him  and  "attested'*  (t.  e.,  saw)  him  sign." 
While  the  act  of  1797  bids  the  testator  "sign"  the  will,  under 
the  Revised  Statutes  he  must  "subscribe"  it;  that  is,  put  his 
name  at  its  end.  Under  the  old  law  he  might  adopt  his  name, 
put  by  the  draftsman  at  the  head  of  the  will  as  his  signature, 
and  if  it  appeared  plainly  that  he  considered  the  will  complete 
it  was  well  published."  This  case  was  once,  perhaps,  incon- 
siderately quoted  in  an  opinion  ^(n.  8)  dealing  with  the  new 
law,  with  the  remark  that  the  Revised  Statutes  do  not  change 
the  formal  requisites  of  a  will.  However,  in  a  later  case  the 
difference  between  "to  sign"  and  "to  subscribe"  was  dwelt 
on,  and  a  signature  at  the  bottom  is  now  indispensable."  A 
will  that  is  lost,  either  before  or  after  the  testator's  death,  may 
be  established  if  it  can  be  shown  by  proof  that  it  had  once  been 
published  "with  all  the  lawful  formalities,  and  has  not  been 
destroyed  by  the  testator."     How  to  prove  the  signatures  of 


and  one  witness  in  the  presence  of  the 
testator  asking  another  witness  to  at- 
test, he  consenting  by  silence,  is  an 
acknowledgment.  (Denton  v.  Frank- 
lin, 9  B.  M.  ii8,  with  which  GriflSth  v. 
Griffith,  6  B.  M.  611,  is  not  in  con- 
flict; see  also  Orndorf  v.  Hummer, 
12  B.  M.  619.)  The  Kentucky  law 
as  to  "presence"  and  "attesting"  is  in 
the  main  in  accordance  with  the  gen- 
eral law. 

w  Flood  V.  Pragoff,  79  Ky.  607, 610. 
Nothing  should  be  added  to  the  forms 
required  by  statute,  least  of  all  any 
thing  depending  on  memory.  The 
witnesses  need  not  subscribe  in  each 
other's  presence,  these  words  of  the 
English  being  omitted  in  the  Ken- 
tucky statute. 

"  Christopher  v.  Shanks,  3  A.  K. 
Mar.  144. 


"Swift  V.  Wiley,  1  B.  M.  114. 
"Attesting"  is  a  mentiil  act;4;he  wit- 
nesses either  seeing  the  testator  sub- 
scribe, or  hearing  him  acknowledge. 
But  if  the  testtitor  completed  the  will 
at  a  later  time,  in  the  absence  of  the 
witnesses,  secus.  (Chisholm  v.  Bent, 
7  B.  M.  411.) 

"  So  ward  v.  So  ward,  1  Duvall,  126, 
130.  A  will  folded  up  and  signed  by 
the  witnesses  on  the  back  is  not  pub- 
lished as  the  law  directs. 

"  Happy's  Will,  4  Bibb,  653,  and 
seven  other  cases  quoted  in  Chis- 
holm's  heirs  v.  Ben,  7  B.  M.  408 
(1847).  The  witnesses  deposing  as 
to  contents  of  will  mu.st  have  read  it 
with  their  own  eyes.  But  they  need 
only  recollect  the  substance,  not  the 
very  words.  (Allison  v.  Allison,  7 
Dana,  95.)  Part  may  be  established, 
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the  testator  and  attesting  witnesses  Is  part  of  the  Law  of  Evi- 
dence. A  power  to  make  an  instrument  in  the  nature  of  a 
will  can  not  dispense  with  any  of  the  statutory  formalities, 
and,  except  as  to  married  women,  can  not  add  any.***  On 
"sound  mind,  disposing  memory,  undue  influence,"  the  course 
of  Kentucky  decisions  does  not  difler  from  the  common 
English -American  law.'^  But  a  great  advantage  is  given 
to  the  propounders  by  the  rule  of  practice,  which  forbids  the 
trial-judge  from  charging  the  jury  otherwise  than  by  written 
instructions,  which  must  refer  only  to  law,  not  to  facts ;  he 
may  not  point  out  any  circumstance  in  the  proof*  as  tending 
to  invalidate  the  will ;  that  evidence  of  any  fact  has  been  let  in 
is  instruction  enough  to  the  jury,  that  they  may  consider  it.'**   ■ 

The  statute  seems  to  require  that  in  the  County  Court,  in 
the  ordinary  proving  of  the  will,  the  witnesses  should  be 
asked  as  to  the  soundness  of  the  testator's  mind  at  the  time  of 
publication ;  but  on  a  contest,  where  evidence  is  adduced  on 
both  sides,  the  court  or  the  jury  may  draw  their  conclusions 
from  all  the  evidence ;  and  though  some  evidence  on  this  head 
must  be  produced  by  the  propounder,  it  is  said  that  "the  writ- 
ing or  dictating  of  a  rational  will  '^  is  prima  facie  proof.'' 

The  will  speaks  as  to  lands  as  well  as  personalty,  as  of  the 
moment  before  the  testator's  death  (Section  17).  The  former 
statute  against  lapsing  of  devises  (and  legacies)  is  extended 
from  children  and  grandchildren  to  all  persons  who  may  die 


and  such  part  only  as  witnesses  col- 
lect from  reading.  (Steele  v.  Price,  5 
B.  M.  58.)  It  is  left  doubtful  in  this 
case  whether  the  testator's  acquies- 
«nce,  after  he  learns  that  his  will  is 
destroyed,  can  amount  to  a  revoca- 
tion, it  being  held  on  the  weight  of 
evidence  that  there  was  no  intent  to 
revoke.  It  was  said  by  the  Court  of 
Appeals,  in  1856,  that  no  one  denies 
the  power  of  a  court  of  equity  to  es- 
tablish a  will  in  case  of  spoliation. 
(Barnes  v.  Edward,  17  B.  M.  640.) 
Perhaps  secondary  and  weaker  evi- 
dence is  admissible  when  spoliation 


has  been  shown,  ubi  supra  Chisholm 
V.  Ben.  But  (as  in  England)  the 
declarations  of  the  testator  as  to  ex- 
istence or  contents  of  a  will  are  not  ad- 
missible. (Mercer  v.  Mackin,  14  Bush, 
484.) 

'*•  Section  6  of  Chapter  on  Wills. 

^The  authorities  are  collected  in 
B.and  F.  edition  Gen.  Stat.,  pp.  1275- 
1280. 

^*  Stokes'  ex'rs  v.Shippen,  18  Bush, 
180,  183,  and  other  cases. 

"  Hawkins  v.  Grimes,  18  B.  M. 
267,  270. 
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before  the  testator,  having  issue  (Section  18).  A  new  pro- 
vision is  introduced  by  Section  19,  in  addition  to  the  former 
law  as  to  pretermitted  children  and  grandchildren :  "  If  the 
testator  has  a  child  or  grandchild  living  at  the  time  of  his 
death,  whom  then,  and  at  the  time  of  making  the  will,"  he 
"believed  to  be  dead;  or  if  a  child  dies  out  of  the  State 
within"  his  "knowledge,  leaving  issue"  unknown  to  him, 
"  and  no  provision  for  the  exclusion  of  such  child,  etc.,  is 
made  by  the  will,  the  child,  etc.,"  shall  have  his  share  as  in 
case  of  intestacy ;  the  presumption  of  mistake  may  be  rebutted 
by  parol  or  other  proof."  Marriage  after  the  publication  of  a 
will  (other  than  a  will  in  execution  of  a  power  where,  in  de- 
fault of  such  will,  the  estate  would  go  to  strangers  to  the  donee 
of  such  power)  also  revokes  the  will.  (Section  9  in  both  Re- 
vised and  General  Statutes.)  Wills  made  and  published  before 
the  Revised  Statutes  took  effect  would  be  governed  by  the 
previous  law,  though  the  testator  died  after  such  taking  effect, 
unless  republished  thereafter,  which  is  of  importance  mainly 
as  to  the  changes  in  lapsed  devises  and  pretermitted  children.** 

The  statute  takes  away  in  favor  of  "  one  of  the  heirs  of 
the  testator"  the  common  law  presumption  that  to  turn  land 
into  money,  or  money  into  land,  is  meant  to  adeem  a  devise 
of  the  thing  so  converted,  allowing  a  contrary  intent  to  be 
proved,  not  only  from  the  will,  but  by  parol  or  other  evi- 
dence." 

A  will  contingent  on  its  face  could  formerly  be  admitted 
only  if  the  condition  was  fulfilled."  But  a  late  case  goes  to 
the  utmost  verge  the  other  way.  The  testator,  having  under 
date  of  January  14,  1859,  written  this  will,  "  If  any  accident 
should  happen  to  me  that  I  die  from  home,  my  wife  E.  L.  shall 
have  every  thing  that  I  possess,"  died  at  home  about  twenty 
years  afterward,  yet  the  will  was  sustained.  The  former  cases 
are  not  overruled,  and  the  English  cases  on  contingent  wills 
are  approved  as  good  law,  but  the  distinction  is  drawn  that  no 

18  Re-enacted  in  Gon.  Stat,  Chap.  Chapter  106. 
113,  Sees.  18  and  19.  ^^  Gen.  Stat.,  Chap.  60,  Art.  III. 

1*  Cunningliam  V.  Cunningham,  18  **  Massie  v.  GriflSn,  4   Mete.  864; 

B.   M.  20,  construing  Section  26  of  Daugherty  v.  Daugherty,  4  Met.  25. 
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certain  time  is  here  set  when  the  accident  might  happen,  or 
when  the  testator  might  die  from  home." 

When  a  devise  turns  out  to  be  void,  it  does  not  fall  into 
the  residuary,  but  goes  as  in  case  of  intestacy.* 

Each  of  the  two  revisions  authorize  the  recording  of  foreign 
wills;  no  longer,  as  under  the  act  of  1820,  with  the  Clerk  of 
the  Court  of  Appeals,  but  in  the  clerk's  office  of  the  '^  proper 
court,''  which  means  that  of  any  county  in  which  there  ia 
estate.  The  court  orders  the  will  to  record  upon  the  strength 
of  the  foreign  probate,  and  if  the  will  is  shown  by  such  pro- 
bate to  have  been  executed  with  the  formalities  required  by 
our  law,  it  is  good  as  to  Kentucky  lands,  but  at  all  events,  if 
established  at  the  domicil  it  is  good  for  personalty  here.  But 
the  foreign  probate  raises  only  a  presumption  "  in  the  absence 
of  evidence  to  the  contrary,''  which  means  that  the  County 
Court  order  for  recording  a  foreign  will  may  be  appealed  from 
like  any  other  order  of  probate,  though  it  is  doubtful  whether 
the  contest  should  or  would  affect  any  thing  but  the  lands  in 
Kentucky.** 

While  neither  the  formal  requisites  of  a  will  nor  its  effects 
have  been  changed  by  any  law  enacted  since  1852,  the  Gen- 
eral Statutes  have  greatly  affected  the  proceedings,  and,  above 
all,  the  time  when  the  sentence  of  probate  or  rejection  be- 
comes final.  By  Section  29  of  the  older  Section  28  of  the 
later  revision,  the  probate  in  this  State  is  the  only  admissible 
and  the  conclusive  proof  of  a  will — '*  except  as  to  the  juris- 
diction of  the  court,  until  the  same  is  suspended,  reversed,  or 
annulled."  As  it  is  very  unusual  to  supersede  the  sentence  of 
probate,  it  is  important  for  one  dealing  with  the  title  to  know 
when  and  with  what  effect  a  recorded  and  apparently  good  will 
of  lands  may  be  reversed  or  annulled.  Under  Section  27  of 
the  chapter  on  Wills  in  the  General  Statutes,  the  appeal  to  the 

«  Likefield  v.  Likefleld,  82  Ky.  589.  «♦  Sec.  31  in  Rev.  Stat.,  Sec.  30  in 

"Section  20  in  both  revisions,  ap-  Gen.  Stat.;  Sneed  v.  Ewing,  6  J.  J. 

plied  in  Jackson  v.  Collins,  16  B.  M.  Mar.  460,  476,  where  the  court  says, 

214,  221,  to  a  devise  made  to  a  slave;  that  to  allow  lands  to  follow  finally 

it  would  probably  have  been  decided  the  sentence  of  a  foreign  court  is  to- 

ill  like  manner  without  the  statute.  abdicate  our  sovereignty. 
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Circuit  Court  can  be  taken  within  five  years  from  the  final 
judgment  in  the  County  Court.  The  Circuit  Court  tries  the 
oa^e  de  novo;  from  the  judgment  in  the  Circuit  Court  an  ap- 
peal may  be  taken  within  one  year  to  the  Court  of  Appeals, 
which  is  heard  there  like  appeals  in  other  cases."  But  a  non- 
resident of  the  State,  who  was  proceeded  against  in  the  Circuit 
Court  by  warning  order  only,  and  did  not  appear,  and  any 
person  in  interest  who  was  not  made  a  party  in  the  Circuit 
Court  may  impeach  the  result  there  reached,  by  petition  in 
equity  within  three  years  thereafter ;  an  infant,  not  a  party, 
may  do  so  within  one  year  after  coming  of  age,  "  but  (Section 
38)  no  such  proceeding  in  equity,  etc.,  shall  operate  further 
than  is  necessary  to  the  rights  of  such  infant,  non-resident,  or 
other  party,  etc" 

It  seems  to  be  admitted  that  whoever  buys  from  the  devisee 
(or  heir)  before  the  time  for  contest  has  run  out  is  a  pendente  lite 
purchaser,  and  must  take  the  risk  of  a  will  already  established 
being  set  aside,  or  vice  versa.  The  purchase  from  the  execu- 
tor under  a  power  rests  on- other  grounds,  and  the  eflFect  upon 
it  of  a  subsequent  annulment  of  the  will  is  not  determined." 

A  will,  under  both  revisions,  and  under  the  Statute  of 
Wills  of  1797,  must  be  proved  in  the  County  Court  of  the 
testator's  residence,  if  he  have  a  known  residence  in  the  State; 
if  he  has  none,  then  in  the  county  in  which  devised  land  lies ; 
if  there  be  none,  then  in  the  county  where  he  dies,  or  that 


»  We  have  in  Section  17  (see  n.  7) 
discussed  the  bearing  on  will  cases  of 
the  constitutional  guarantee  of  trial 
by  jury.  While  the  denial  of  an 
ultimate  trial  by  jury  can  not  be 
rested  on  the  old  English  practice  in 
probate  cases,  as  is  done  in  Wills  v. 
Lochnane,  it  may  rest  properly  on 
the  practice  of  Virginia  as  a  colony 
and  Stttte  before  1792,  as  there  al- 
ready the  probate  was  made  binding 
on  the  decedent's  lands.  But  the 
clause  of  the  Gen.  Stat.  (Ch.  113,  Sec. 
27)  giving  to  the  verdict  of  a  jury  in 
a  will  case  the  same  effect  a^  in  other 


cases  was  wholly  disregarded,  during 
the  progress  of  this  work  through  the 
press,  in  Bush  v.  Lisle,  11  Ky.  L.  R. 
708,  where  the  Court  of  Appeals,  con- 
sidering the  verdict  of  the  jury  upon 
the  will  unsupportf*d  by  the  evi- 
dence, instead  of  awarding  a  venire 
de  novo,  made  its  own  final  decision 
upon  the  will. 

*  Arterburn's  ex*r  v.  Young,  14 
Bush,  609.  The  case  went  off  on  the 
ground  that  the  appeal  had  been  ta- 
ken too  late,  and  was  therefore  inef- 
•tual  as  to  third  parties. 
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"  wherein  his  estate  or  part  thereof  (the  act  of  1797  said,  the 
greater  part)  shall  be,  or  where  there  may  be  any  debt  or  de- 
mand owing  to  him."*' 

Sec.  66.  Statutory  Extension  of  Powers.  By  Section 
44  of  an  act  of  1797  (in  force  March  Ist),'  it  is  enacted :  "  The 
sale  and  conveyance  of  lands  devised  to  be  sold  shall  be  made 
by  the  executors,  or  such  of  them  as  shall  undertake  the  exe- 
cution of  the  will,  if  no  other  person  be  thereby  appointed, 
etc."  This  was  held  to  apply  only  where  the  will  positively 
orders  a  sale,  and  not  where  the  testator  empowers  the  execu- 
tors to  sell  or  exchange  his  real  estate  as  they  might  judge 
necessary;  "the  sale  being  made  to  depend  on  the  judgment 
of  all,  must  be  made  by  all,  and  unless  all  will  qualify,  can 
not  be  made  at  all." '  The  statute  does  not  help  a  naked  power, 
not  coupled  with  an  estate  or  interest.'  Where  the  will  is  for- 
eign, it  must  first  be  proved  in  Kentucky  before  our  courts 
can  say  that  any  executor  has  taken  upon  himself  the  execu- 
tion of  the  will.*  In  1830  the  statute  was  construed  some- 
what more  broadly  than  at  first ;  under  a  devise,  that  the  ex- 
ecutors sell  land  for  payment  of  debts,  if  the  personal  estate 
be  insufficient,  a  deed  from  those  executors  (less  than  all)  who 
had  qualified  was  sustained,  it  being  said  that  the  contingency 
did  not  rest  in  their  own  choice.* 

Thus  the  law  stood  until  1852,  when  Section  9  of  Chapter 


"  Gen.  Stat.,  Ch.  113,  Sec.  26  (Sec. 
27  in  Rev.  Stot.);  M.  and  B.,  II,  1648. 

I M.  and  B.  Stat.,  1, 666;  Litt.  Laws 
Ky.,  I,  616. 

'  Wooldridge  v.  Watkins'  ex're,  8 
Bibb,  849,  861 ;  so  where  a  "  discre- 
tionary power  "  is  given  in  so  many 
words.  (Smith  v.  Moore's  heirs,  6 
Dana,  417.) 

'Halbert  ▼.  Grant,  4  Hon.  682; 
contra  (there  being  an  interest)  Baird 
T.  Rowan,  1  Mar.  214;  Muldraw's 
heirs  ▼.  Fox's  heirs,  2  Dana,  74 ;  Ross 
V.  Ciore,  8  Dana,  189.  The  power,  to 
be  helped  by  the  statute,  must  be 
given  to  the  executors  as  such. 


*  Carmichael  v.  Elmendorf,  4  Bibb, 
484.  Qualifying  by  the  executors  in 
the  County  Court  which  probated  the 
will  would  now  be  demanded,  and 
was  probably  in  the  mind  of  the 
court. 

^Coleman  v.  McKinney,  3  J.  J. 
Mar.  246.  It  is  said  (p.  42)  that 
even  at  common  law  lands  devised 
to  the  executors  to  sell  would  vest 
only  in  such  executors  as  would 
qualify.  It  was  also  said  (p.  261), 
that  the  sale  would  pass  the  title 
though  it  turned  out  that  there  were 
enough  personal  assets ;  but  compare 
Luke  v.  Marshall,  tn/ra,  n.  12. 
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37  of  the  Revised  Statutes  worked  a  violent  change.  Under 
this  section  those  executors  who  qualify  and  the  **  residue  or 
survivor  may  sell  the  land  which  the  will  directs  or  devises  to 
the  executor  or  to  another  person  to  be  sold,  or  gives  a  dis- 
cretionary power  to  sell,  if  no  other  person  be  thereby  ap- 
pointed for  that  purpose,  or  if  the  person  so  appointed  shall 
refuse  to  })erform  the  trust,  or  die  before  he  shall  have  com- 
pleted it."  This  statute  is  so  broad  as  to  leave  no  room  for 
construction,  and  so  fiubveraive  of  the  testator's  wishes  that  it 
could  not  have  been  applied  to  wills  already  published.  Those 
who  wish  to  preserve  their  estates  from  waste  through  the 
weakness  or  imprudence  of  a  single  executor  will  have  to 
provide  in  their  wills  expressly  that  a  discretionary  power  is 
to  cease,  unless  all  the  executors  named  shall  undertake  the 
trust.  The  section  is  literally  re-enacted  in  Section  9  of  Chap- 
ter 39  of  the  General  Statutes. 

Even  more  arbitrary  than  this  substitution  of  one  for  sev- 
eral executors,  or  of  the  executor  for  the  trustee,  is  the  statute 
giving  to  an  administrator  with  the  will  annexed  (a  person  not 
in  the  testator's  mind  at  all)  all  the  "  powers,  interests,  rights, 
and  authorities  that  by  the  will  belong  to  the  executors,  etc."  • 
Of  course,  the  administrator  c.  t  a.  must  have  been  appointed 
and  qualified  in  Kentucky,  and  it  must  also  appear^  that  the 
refusal  to  qualify,  or  the  death  of  the  executors  named  in  the 
will  gave  to  the  court  jurisdiction  to  name  an  administrator. 
Here  it  is  not  required,  as  under  the  act  of  1797,  that  the 
power  should  be  coupled  with  an  interest,  though  it  is  likely® 
that  while  that  act  narrowly  bounded  the  action  of  "  less  than 
all "  the  named  executors,  a  personal  discretion  given  to 
named  executors  in  so  many  words  would  have  been  held  to 
exclude  an  administrator  put  in  their  place  by  the  County 
Court. 

In  the  Revised  and  the  General  Statutes'  this  law  reads 
thus:  ''An  administrator  with  the  will  annexed  shall  possess 

•Act  of  December  22, 1810;  M.&B.  •  Brown  v.  Hobson,  8  A.  K.  Mar. 

8tat.,  I,  67;  Litt.  Laws  Ky.,  IV,  204.  880;  facts  arising  before  act  of  1810. 

^Jackson    v.    Jeffries,    1     A.    K.  »Ch.3, Art.I,Sec.l3,oftbeformer; 

Mar.   88.  Ch.  89,  Art.  I,  Sec.  18,  of  the  latter. 
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and  exercise  all  power  and  authority^  and  shall  have  the  same 
rights  and  interests  and  be  responsible  in  like  manner  as  the 
executors  therein  named,  or  any  of  them/^  This  has  been 
construed  (in  a  MS.  O.  quoted  in  one  and  followed  in  another 
reported  case)  to  give  to  such  administrator  the  discretionary 
powers  conferred  by  the  will  on  the  executors." 

The  old  rule,  that  where  a  power  of  sale  is  given  to  raise 
specific  sums,  the  purchaser  must  look  to  the  application  of 
the  purchase  money,  was  in  1852  abolished  by  statute,"  and 
whether  the  purpose  be  general  or  specific,  the  purchaser  gets 
a  good  title,  unless  the  conveyance  or  devise  expresses  the 
contrary,  and  unless  he  has  (an  exception  not  in  the  statute) 
notice  that  the  proceeds  will  not  be  so  applied.  The  latter 
exception  would  flow  from  the  ruling  on  the  sale  or  encum> 
brance  of  separate  estates.'' 

Sec.  66.  Title  by  Estoppel.  At  common  law,  where 
a  man  conveys  with  warranty  (general  or  special)  land  not 
his  own,  or  a  greater  estate  than  he  owns  in  the  land,  and  he 
afterward  acquires  the  land  or  an  interest  therein  so  conveyed, 
he  is  estopped  from  reclaiming  what  he  has  conveyed,  and 
the  grantee  can  hold  on  to  the  estate  by  estoppel.*  The  first 
section  of  an  old  statute,  re-enacted  in  the  Revised  and  in  the 
General  Statutes,  seems  to  repeal  this  wholesome  rule,  but  as  the 
next  section,  which  is  also  in  substance  put  into  the  two  re- 
visions, formulates  the  old  law  of  "  warranty  and  assets,"  it 
could  never  be  so  construed  as  to  allow  the  warrantor  himself 


"Smith  V.  Haywood,  Win.  Term, 
1869,  quoted  in  Gully  v.  Prather's 
administrator,  7  Bush,  168.  Enough 
of  that  opinion  is  printed  in  Shields 
y.  Smith,  8  Bush,  604,  to  show  that 
the  Rev.  Stat,  have  so  modified  the 
old  law  that  the  administrator  e,  i.  a. 
may  now  exercise  the  discretion  con- 
ferred on  others.  Ck)n8idering  the 
great  looseness  Qf  County  Courts  in 
the  choice  of  administrators,  counsel 
engaged  in  drafting  wills  ought  to 
provide  against  such  a  contingency. 

"Bev.  Stat.,Oh.  106  (Wills),  Sec.  28; 


Gen.  Stat.,  Ch.  118,  Sec.  22;  though, 
under  the  head  of  Wills,  lands  con- 
veyed as  well  as  devised  in  trust  are 
included. 

"See  Sec.  63, n.  19;  Hirschman  v. 
Brashears,  79  Ky.  248;  Luke  v.  Mar- 
shall, 6  J.  J.  Mar.  356  (hef.  B.  S.) 
where  purchaser  took  part  in  the 
fraud' on  the  power. 

1  Act  of  January  16,  1798,  M.  and 
B.  Stat.,  1, 110;  Litt.  Laws  Ky.  II, 
p.  89;  Bevised  Stat.,  Chap.  80,  Sees. 
17,  18;  Gen.  Stat.,  Chap.  80,  Sees. 
17, 18. 
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to  reclaim  lands  which  his  heirs  or  devisees  could  not  reclaim. 
Hence  the  old  rule  of  estoppel  by  warranty  was  upheld  under 
statutes  almost  literally  like  the  present.'  The  second  section 
of  the  old  law  re-afiBrms  the  old  rule  of  '^warranty  and  assets 
by  descent,"  and  prevents  circuity  of  action  by  barring  the 
claimant  to  the  amount  of  assets  descended  from  the  war- 
rantor. In  a  suit  brought  by  the  heirs  of  the  first  wife, 
who  had  been  barred  by  assets  from  the  father  and  his  war- 
ranty from  recovering  their  mother's  land,  against  their  co- 
heirs from  the  father -for  contribution,  the  doctrine  came 
up  for  discussion,  and  the  court  said  that  such  a  rule,  bar- 
ring the  heirs  of  the  mother  from  suing  for  her  lands  not 
properly  conveyed  by  her,  on  account  of  the  father's  war- 
ranty and  assets,  was  unknown  in  nearly  all  the  States  of  the 
Union.* 

The  corresponding  section  in  the  Revised  and  General 
Statutes  requires  a  "general  warranty,"  while  the  old  act 
speaks  only  of  "warranty."  And  such  must  have  been  the 
rule  before,  for  if  A  grants  the  lands  of  B,  but  warrants 
only  against  himself,  there  is  no  reason  why  B's  heirs  should 
lose  the  assets  inherited  from  A,  which  they  do  in  losing  B's 
land. 

But  the  modern  statute  broadens  the  rule  very  much  in  an- 
other direction,  for  now,  if  there  "  be  a  claimant  of  the  land 
who  has  received  any  estate,  real  or  personal,  by  gift,  advance- 
ment, descent,  devise,  or  distribution  from  the  vendor,  such 
claimant  shall  be  barred  of  recovery  the  extent  of  the  value  of 
the  estate  so  devised"  (The  other  verbs  are  not  here  repeated 
but  must  be  understood.)  The  law  has  been  once  applied  in  a 
reported  case  against  a  daughter,  whose  estate  the  mother  had 
sold  with  warranty,  and  to  whom  she  afterward  devised  other 


*  Beard  ▼.  Griggs,  1  J.  J.  Mar.  27; 
Berthelemy  v.  Johnson,  3  B.  M.  98. 
Rule  fully  recognized  in  both  cases, 
but  not  applied,  on  the  facts,  in  either. 
The  object  of  the  statute  saying  that 
"alienations  and  warrantees"  shall 
operate  only  on  such  rights  as  the 
parties  may  lawfully  convey,  may 


have  been  intended  to  cut  off  the 
common  law  rule  as  to  collateral 
warranty,  which  was  binding  even 
without  assets.  The  warranty  of  a 
married  woman  is  void,  and  creates 
no  estoppel.  Her  deed  is  good  only 
as  to  its  granting  clauses. 
»  Todd  ▼.  Todd,  18  B.  M.  148,  166. 
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property.     The  Court  of  Appeals  directed  an  inquiry  into  the 
net  value  of  the  devise.* 

As  only  a  person  sui  Juris  can  bind  himself  by  warranty, 
these  old  rules  of  estoppel  thus  formulated  in  new  statutes  are 
unexceptionable.  Not  so  clear  is  a  case'^  in  which  the  court 
has  extended  the  doctrine  of  estoppel  to  a  grantor — an  infant 
married  woman — who,  under  the  law  as  it  then  stood,  was  in- 
capable of  granting  away  her  land  in  any  way:  because  she  had 
induced  the  purchaser^  by  her  affidavit  that  she  was  of  age,  to 
lay  out  his  money  on  her  lands.  The  statute  then  provided  a 
means  by  which  the  lands  of  infants  (including  married  wo- 
men) might  be  sold  for  certain  purposes,  and  "a  sale  by  affi- 
davit'' ought  not  to  be  added  to  the  other  methods. 

More  equitable  is  a  late  decision  (1888)  by  which  a  married 
woman,  on  recovering  back  from  the  purchaser  land  from 
which  she  had  parted  by  a  voidable  deed  and  defective  pro- 
ceedings, was  put  on  terras:  to  restore  the  proceeds  which  had 
been  invested  for  her,  and  paying  for  the  improvements.* 

In  a  State  where  the  doctrine  of  estoppel  is  thus  extended, 
it  is,  of  course,  applied  with  the  fullest  force  to  all  persons 
capable  of  making  a  grant,  and  many  a  married  woman  has 
found  herself  releasing  her  dower  through  "standing  by'' 
while  her  husband's  estate  was  publicly  sold  as  being  free  of 
dower.^  And  so  of  lien-holders  remaining  silent  when  they 
see  the  estate  being  mortgaged.*  Thus  an  executor,  who  had 
paid  for  a  house,  was  estopped  from  contesting  the  devise  of 
half  of  it  to  his  wife  by  acting  for  a  long  time  under  the  will,' 
and  generally  speaking  the  doctrine  of  estoppel  in  pais  has 
been  carried  as  far  as  anywhere. 


*  Proctor  V.  Smith,  8  Bush,  81. 

^Schmittheimer  v.  Eisenman,  7 
Bush,  298.  The  court  remarks  that 
there  is  no  evidence  of  the  infant 
wife  making  the  false  statement  un- 
der coercion;  hut  as  she  could  not 
then  testify  in  her  own  hehalf,  and 
her  husband  was  dead,  such  evidence 
was  out  of  the  reach  of  possibility. 
The    requirement  of   the    affidavit 


showed  that  the  purchaser  had  good 
reason  to  believe  the  grantor  an  in- 
fant. 

•  McDanell  v.  Landrum,  87  Ky.  404. 

'Connolly  v.  Branstler,  8  Bush, 
702.  A  short  case  in  which  the  result 
is  treated  as  a  matter  of  course. 

®  N.  &  C.  Bridge  Co.  v.  Douglass, 
12  Bush,  673. 

9  Boyd  V.  Gault,  8  Bush,  644. 
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The  distinction  taken  on  an  ejectment  case  in  1842,  that 
the  maxims  Qui  tacet  consentire  videtur,  and  qui  potest  et  debet 
vetare,  jubet,  are  recognized  in  equity  only,  but  not  in  law 
(rejecting  Lord  Mansfield's  unsupported  precedent  to  the  con- 
trary"), is,  under  the  present  practice,  allowing  equitable 
defenses  in  actions  at  law,  of  but  little  importance. 

Sec.  67.  Champertous  Conveyance.  The  rule  forbid- 
ding the  transfer  of  land  in  adverse  possession  was  recognized 
by  a  Virginia  act  of  1786,  repealed  as  to  interests  in  Virginia 
claims  by  a  Kentucky  act  of  1798,  but  re-enacted  with  addi- 
tional sanctions  in  1824,  and  on  this  act  the  provisions  of  the 
Revised  and  of  the  General  Statutes  on  champerty  are  mainly 
based.'  As  conveyances,  made  before  1852,  of  land  then  held 
adversely,  can  hardly  come  into  question  at  this  day,  the  old 
statutes  and  the  construction  of  their  features  that  are  not  now 
in  force  need  not  be  discussed.  Whether  the  rule  which  makes 
a  champertous  conveyance  void  is  part  of  the  common  law,  or 
only  a  creature  of  statute,  is  left  doubtful  by  the  Kentucky  au- 
thorities.* 

The  Revised  Statutes  (Chapter  12)  and  General  Statutes 
(Chapter  11)  annul  all  conveyances  of  land  in  adverse  posses- 
sion, including  those  made  under  execution,  a  release  to  the 
party  in  possession  being  an  implied  exception.  The  words 
*'at  the  time  of  such  sale,  contrdcty  etc."  indicate  that  an  execu- 
tory sale  is  also  void,  and  let  in  the  construction  given  to  the 
old  law,  that  a  deed  made  during  an  adverse  holding  in  pursu- 
ance of  a  contract,  even  a  verbal  one,  made  before  it  com- 
menced, is  allowable  and  good.'     A  deed  of  gift  falls  within 


w  Dennis  v.  Warder,  8  B.  M.  178, 
176.  A  party  who  had  bought  with 
the  acquiescence  of  the  legal  owner, 
which  raised  an  equitable  estoppel, 
was  in  this  case  treated  as  his  tenant 
at  will;  and  thus  his  action  in  eject- 
ment was  defeated  for  want  of  pre- 
vious notice  to  quit. 

1  M.  and  B.,  1, 234;  Litt.  Laws  Ky. 
II,  569;  M.  and  B.,  I,  234;  Litt.  L. 
Ky.  230;  M.  and  B.,  1,  'iSS;  Session 
Acts,  1824,  448. 


'  The  older  cases  ascribe  the  rule 
to  the  common  law;  Preston  v. 
Breckinridge,  86  Ky.  619,  632,  calls 
it  statutory. 

•Green  v.  Wintersmith,  86  Ky. 
517,  528  (1887),  and  cases  there  quot- 
ed. Aside  of  the  chapter  on  Cham- 
perty and  Maintenance,  the  General 
Statutes,  in  Section  I  of  the  Chapter 
on  Conveyances,  say:  "The  owner 
may  convey  any  interest  in  land  not 
in  the  adverse  possession  of  another." 
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the  law  as  much  as  a  sale;^  a  mortgage  as  much  as  an  absolute 
deed.*  The  widow  can  not  sell  her  dower  against  the  assignee 
of  the  husband  who  does  not  recognize  it.*  But  the  devise  of 
land  held  adversely  is  allowed,  and  a  judgment-creditor  of  the 
claimant  can  reach  it  by  suit  in  equity,  making  the  occupant  a 
party. 

The  law  is  not  to  apply  to  controversies  of  "  lessor  and 
lessee,  vendor  and  vendee,  mortgagor  and  mortgagee,  trustee 
and  cestui  que  trust,'^  a  clause  which  keeps  alive  the  law  ruled 
under  the  old  acts,  that  '^  there  is  no  champerty  as  against  an 
occupant  who  is  bound  to  surrender  the  possession  without 
questioning  the  title."'  A  vendor  who  has  not  yet  delivered 
possession  can  not  object  to  his  vendee  selling  and  the  second 
vendee  bringing  suit;  and  a  vendee  by  executory  contract  can 
not  assume  the  position  of  adverse  holder  against  his  vendor 
who  still  has  the  legal  title.^ 

Land  may  be  in  adverse  possession  without  being  inclosed, 
as  there  are  many  other  ways  of  taking  actual  possession  of 
land  beside  inclosing  it.^ 

After  judgment  in  ejectment,  but  before  possession  is  de- 
livered, the  successful  litigant  may  sell,  for  his  title  is  no 
longer  "  pretended  : "  and  where  the  sheriff  by  mistake,  under 
a  judgment  and  writ  for  one  moiety,  delivered  to  the  plaintiff 
an  exclusive  possession,  a  deed  from  the  dispossessed  defend- 
ants was  held  good,  and  the  court  tried  to  lay  down  a  dis- 


♦  Clay  V.  Wyatt,  6  J.  J.  Mar.  5S4. 
^  Redman  v.  Reid,  2  Dana»  69. 

•  Kinsolving  v.  Pierce,  18  B.  M. 
782. 

^  Castleman  v.  Combs,  7  Mon.  276; 
Baley  v.  Drakins,  5  B.  M.  159,  lf31. 
The  distinctions  in  this  and  kindred 
cases  are  thin. 

•Craig  V.  Austin,  1  Dana,  518; 
Griffin  v.  Dioken,  4  Dana,  663.  The 
distinction  between  "adversary"  and 
other  conflicting  titles,  intimated 
in  Christopher  V.Gregory, 4  B.  Mon. 
480 — claimants  under  the  husband's 
deed  of  the  wife's  land — is  hard  to 


grasp.  It  was  always  understood 
that  the  adverse  possession  need  not 
be  under  another  patent.  (Lillard  v. 
McGee,  3  J.  J.  Mar.  551.) 

•Moss  v.  Scott,  2  Dana,  271. 

»o Jones  V.  Childs,  2  Dana,  35.  Even 
where  the  judgment,  at  the  time,  hud 
been  suspended  and  was  afterward 
affirmed  (Swayer  v.  Crutchfield,  9 
Bush,  415);  a  part  of  the  heirs,  de- 
fendants in  ejectment,  might  after 
judgment  sell  their  equity,  and  the 
grantee  join  with  the  other  heirs 
in  an  injunction  suit.  (Cummins  v. 
Latham,  4  Mon.  105.) 
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tinction  as  to  occupants  who  can  not  in  good  conscience  claim 
to  hold  adversely,  bnt  who,  if  they  hold  on  long  enough,  would 
bar  the  true  owner  out  under  the  statute  of  limitations."  Aside 
from  the  circumstances  of  this  case  the  owner  of  an  undivided 
share,  ousted  by  his  co-tenants,  is  disabled  from  selling." 

Where  part  owners  are  out  of  possession,  one  of  them  may 
buy  out  the  right  of  the  others,  and  sue  in  his  own  name  for 
the  whole  interest." 

Trespasses  on  timber,  though  repeated,  do  not  put  the 
owner  out  of  possession  within  the  law  of  champerty,  but  the 
ideal  j)ossession  of  the  adjoining  owner  to  the  "  interference '^ 
(in  a  tract  of  land  or  house  lot)  is  not  enough  to  enable  him  (o 
sell  it,  if  it  be  occupied  and  claimed  by  his  neighbor." 

The  grantor  may  himself,  as  against  the  grantee,  "elect  to 
hold  his  title  and  enjoy  the  full  and  exclusive  benefit  of  it.'*" 
But  under  the  maxim  in  pari  delicto  he  can  not  ask  a  court  of 
equity  to  assist  him. 

The  two  revisions  have  copied  from  the  act  of  1824  the 
unconstitutional"  clause  which  denounces  a  forfeiture  to  the 
Commonwealth,  to  inure  to  those  in  possession,  upon  any 
claimant  who  makes  a  contract  with  any  one  to  manage  a 
suit  for  lands  adversely  held  "  upon  shares";  but  no  forfeiture 
is  threatened  for  a  champertous  sale.  But  before  bringing  suit 
the  champertous  vendor  must  "  rescind  and  abandon "  the 
sale,  otherwise  the  snit  will  fail."  He  can  not  exclude  his 
own  deed  when  trying  his  action  against  the  adverse  holder, 
on  the  ground  that  it  is  void,  and  the  title  still  in  him.** 

1^  Barret  v,  Coburii,  3  Mete.  510,  supra^  Crowley  v.  Vaughn,  11  Bush, 

615,  quoting  Baley  v.  Deakens,  Cas-  518;  and  sec  5«/)r<T,  Sec.  10,  note  quot- 

tlenian    v.  Combs,   Jones  v.  Childs,  ing  Buford  v.  Gaines. 

Griffith  V.  Dicken,  to  show  that  a  pos-  "  Harman  v.  Brewster,  7  Bush,  385. 

session  adverse  under  the  limitation  **Luen   v.   Wilson,   85   Ky.  503. 

is  not  so  under  the  champerty  law.  These  two  cases  put  the  champertous 

"  Wall  V.  Wayland,  2  Mete.  155 ;  grantor  in  a  very  bad  plight,  almost 

Adkins  v.  Whalin,  87  Ky.  153.  working  a  forfeiture  in  practice.  The 

*'  Kussell  V.  Doyle,  84  Ky.  386.  old  cases,  Redman  v.  Sanders,  2  Dana, 

"  Wickliffe  v.  Wilson,  2  B.  M.  43;  69,  Violet  v.  Violet,  Ibid,  826,  Shep- 

Young  v.  McCampbell,  6  J.  J.  Mar.  herd  v.  Mclntire,  5  Dana,  577,  all 

490;  Russell  v.  Doyle,  84  Ky.  386.  reviewed  7  Dana,  88,  only  condemn 

'»  Caldwell  v.  Sprigg,  7  Dana,  38.  the  grantor's  suit  when  it  is  carried 

^^  So  intimated  in  Redman  v.  Reid,  on  for  the  benefit  of  the  grantee. 
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Sec.  68.  Service  of  Notice. 

Sec.  69.  Constructive  Service. 

Sec.  70.  Unknown  Heira,  etc. 

Sec.  71.  Execution  Sales. 

Sec.  72.  Judicial  Sales. 

Sec.  73.  Commissioners'  and  Sheriffs'  Deeds. 

Sec.  74.  Infanta'  Lands,  etc.,  Before  1852. 

Sec.  75.  Infants'  Lands,  etc.,  1852  to  1876. 

Sec.  76.  Infants'  Lands  and  Kindred  Subjects 

Since  1876. 
Sec.  77.  Division  and  Dower. 
Sec.  78.  Jurisdiction  of  Matter  and  Parties. 


Section  68.  Service  op  Notice.  The  title  to  much 
land  rests  on  the  validity  of  a  judgment.  The  land  may  have 
been  sold  on  execution,  which  leads  back  to  a  judgment; 
or  a  court  has  ordered  specific  lands  to  be  sold  for  debt 
or  for  division,  or  for  the  maintenance  of  an  infant,  etc., 
or  for  reinvestment;  or  has  made  partition  or  assigned  dower, 
or  decreed  the  legal  title  to  the  equitable  owner,  or  has  named 
or  removed  a  trustee.  We  can  not  show  here  how  to  obtain 
such  judicial  titles,  but  only  which,  having  been  obtained,  are 
void,  and  which  are  good,  and  to  what  extent. 

Some  of  the  proceedings  are  minutely  regulated  by  statute, 
and  the  line  must  be  drawn  as  to  the  requirements  which  are 
and  those  which  are  not  jurisdictional.  Often  the  judgment 
is  rendered  under  the  ordinary  powers  of  the  court.  Hence 
the  rules  by  which  such  a  judgment  is  valid  or  void  must  be 
first  considered.  A  void  judgment  leads  to  a  void  execution, 
to  a  void  "  replevy  bond,"^  and  to  a  void  sale  bond.     An  exe- 

*  A  bond  given  by  the  judgment  when  the  clerk  takes,  approves,  and 
defendant  with  a  surety  or  sureties,  attests  it,  or  while  the  execution  is  in 
either    before    execution    is    issued,       the  hands  of  the  sheriff,  when  that 
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cution  issued  under  the  void  judgment,  or  on  the  replevy 
bond  to  stay  it,  or  on  a  sale  bond  returned  under  a  previ- 
ous execution,  are  all  equally  void. 

The  judgment  of  any  court  is  void  if  the  defendant  to 
be  bound  has  not  appeared^  and  has  never  been  summoned  or 
notified.  But  the  return  of  the  sheriff  who  served  the  writ 
can  not  (after  the  term  in  which  judgment  is  rendered)  be 
gainsayed,  not  even  ih  an  action  to  vacate  the  judgment  for 
such  fafse  return,'  unless  the  plaintiff  was  an  accomplice,  in 
which  case  the  rules  of  equity  as  well  as  the  Code  of  Practice 
(Section  579  of  '54,  Section  518  of  '76)  authorize  the  setting 
aside  of  the  judgment  for  fraud.  But  even  then  the  title  of 
a  purchaser  in  good  faith  for  value,  completed  before  the  suit 
to  vacate  is  begun,  would  not  be  affected. 

Even  where  the  statements  in  the  record  as  to  the  notice 
are  vague,  parol  proof  is  not  admitted  to  contradict  it.* 

The  record  must  show  the  appearance  or  service  of  notice 
affirmatively  (unless  it  be  a  judgment  against  the  plaintiff 
either  for  costs,  or  upon  a  counter-claim  or  set-off).  A  per- 
sonal judgment  is  void  if  the  record  shows  constructive  ser- 
vice only.*  A  judgment  for  the  Commonwealth  against  a 
sheriff  and  his  sureties  requires  a  "  notice  of  motion,"  unless 
when  the  law  gives  the  notice  of  time  and  place  for  asking 
the  judgment."  But  the  common  law  rule,  that  judgment  may 
be  rendered  against  bail  upon  two  returns  of  nihil,  as  the  re- 


officer  takes  and  attests  the  bond  and 
approves  the  surety,  in  either  ca.se 
payable  in  three  months  from  date, 
and  enforcible  by  execution  like  a 
judgment;  such  execution  being  in- 
dorsed "  no  security  of  any  kind  to 
be  taken."  (See  Gen.  Stat.,  Ch.  88, 
Art.  VIII.)  Similar  laws  existed  in 
Kentucky  since  1792.  (Litt.  Laws 
Ky.,  1, 189.)  The  refusal  of  the  court 
to  quash  the  replevy  bond  is  made 
the  test  of  the  judgment  not  being 
void,  in  Johnson  v.  City  of  Louis- 
ville, 11  Bush,  627. 

*  Thomas  v.  Ireland,  11  Ky.  Law 


Rep.  108  (1889),  relying  on  Taylor  v. 
Lewis,  2  J.  J.  Mar.  400;  Smith  v. 
Horn  back,  8  A.  K.  Mar.  829;  The 
Sergeant  v.  George,  6  Litt.  199.  The 
defendant'sonly  remedy  is  against  the 
sheriff.  The  false  return  hero  was 
alleged  by  the  wife,  whose  husband 
and  co-defendant  had  procured  it. 

'  Bustard  v.  Gates,  4  Dana,  429. 

*  Roberts  v.  Stowers,  7  Bush,  296. 

6  See  Sec.  485  of  C.  P.  of  '54 ;  Sec. 
450  of  '76,  referring  to  Ch.  92,  Art. 
XI,  of  Gen.  Stat.;  Hall  v.  Common- 
wealth and  Baker,  8  Bush,  378,  883. 
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cognitor  is  already  a  quaai  party^  was  sustained  in  1822^  in  a 
suit  on  a  judgment  thus  obtained  in  Virginia/  No  such  pro- 
ceeding is  now  known  in  Kentucky,  but  "  notices''  and 
"  rules ''  may  still  be  served  by  leaving  a  copy  at  the  defend- 
ant's usual  place  of  abode  with  a  person  over  sixteen  residing 
in  the  same  family  with  him,  and  judgments  may  be  based  on^ 
these.     (Code  of  Practice,  Section  625.) 

Before  the  Code  of  1851  the  actual  service  of  a  summons 
on  an  infant  was  not  deemed  necessary.^  Service  on  the  stat- 
utory guardian,  or  guardian  ad  litems  was  sufficient,  and  the 
appearance  of  other  defendants,  or  service  upon  them,  was 
held  to  confer  power  on  the  court  to  appoint  a  guardian  ad 
litem  for  the  infant  defendants.  The  leading  case,  which  ha& 
been  much  criticised  and  would  hardly,  be  followed  to  its  full 
extent,  is  Bustard  v.  Gates,  1836.  The  court,  in  its  lengthy 
opinion,  speaks  of  a  new  rule  promulgated  by  it,  that  infants 
should  be  actually  served,  and  of  the  complaints  of  the  bar 
about  the  inconvenience  of  such  a  rule.  But  in  another  case,, 
following  upon  this  in  the  same  volume  of  reports,  the  same 
court  says :  ^'  It  seems  that  a  guardian  ad  litem  was  appointed, 
and  answered  for  the  infant  heirs  of  W.  S.  without  service  of 
process  on  them.  It  has  been  heretofore  settled  by  this  court 
that  this  is  irregular,  and  that  they  are  not  propeidy  before 
the  court."  ®     A  year  later  it  was  said  :  • 

"The  failure  to 'have  process  executed  on  the  infant  de- 
fendants was  not  cured  by  the  appointment  and  answer  of  a 
guardian  ad  litem.  Such  an  appointment  did  not  bring  (them) 
before  the  court,  nor  authorize  a  decree  affecting  their  interest."" 

Here  is  a  conflict  hard  to  reconcile,  but  the  later  cases  set- 
tle the  law  in  favor  of  the  validity  of  such  judgments. 

The  judgment  leading  to  the  execution  sale  and  sheriff's 
deed,  which  was  collaterally  assailed  in  Bustard  v.  Gates,  had 
been  rendered  summarily  on  "  notice  and  motion,"  as  anthor- 

•  Delano  v.  Topping,  4  Dana,  448,  B.  M.  106  (1848). 

461.  « Steele  v.  Taylor,  4  Dana,  448,  461. 

^  BustHrd  V.  Gates,  4  Dana,  429,  fol-  ®  Shropshire's  heirs  v.  Reno,  6  Dana,, 

lowed  in  Bank  of  U.  S.  v.  Cockran,  683. 
9  Dana,  896;  Benningfield  v.  Keed,  8 
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ized  by  law,  in  favor  of  a  surety  against  his  principal,  but  not 
in  so  many  words  against  the  principal's  heirs.  But  the  motion 
was  against  the  heirs,  all  but  one  of  them  being  infants.**  The 
record  showed  no  service  of  notice  before  a  guardian  ad  litem 
was  appointed ;  there  was  an  unserved  notice  in  the  papers ; 
then  the  guardian's  answer ;  then  a  recital  in  the  judgment 
that  the  plaintiff  had  "  filed  and  proved  legal  notice."  This 
entry  was  (after  a  lapse  of  twenty  years)  held  sufficient  to  sus- 
tain the  judgment,  on  the  ground  that  any  one  may  serve  such 
notice,  and  service  might  have  been  proved  orally ;  and  this, 
though  the  judgment  and  sheriff's  sale  were  evidently  pro- 
cured by  the  husband  of  the  one  adult  heiress  to  defraud  her 
co-heirs  of  valuable  lands. 

As  to  a  summons  or  subpoena  against  a  person  of  unsound 
mind  having  a  committee,  the  Court  of  Appeals  sided  with 
Chancellor  Kent  (2  J.  C.  R.  242)  against  Mitford  in  his  Equity 
Pleadings,  and  held  that  service  on  the  committee  alone  is 
sufficient,  and  the  decree  based  on  such  service  at  all  events 
not  void.'* 

Before  the  Code  of  1851  a  subpoena  in  chancery  might  have 
been  served  by  any  person,  and  the  service  proved  by  affidavit; 
the  oath  to  be  administered  by  the  court  or  master,  not  by  a 
justice  of  the  peace,  at  least  not  before  the  act  of  1820,"  au- 
thorizing justices  to  administer  the  oath  to  "  any  bill,  answer, 
plea  or  notice^^ — query y  if  after  that  act.  An  acknowledgment 
of  service  indorsed  on  the  subpoena  had  to  be  proved  before 
the  court  or  its  master,  else  it  would  not  sustain  a  default," 
and  the  bare  recital  in  the  decree  that  the  subpoena  was  served 
— without  proof  how  it  was  appearing  in  the  record — would 
not  aid  the  indorsement  on  error,  though  perhaps  it  might  on 
a  collateral  attack. 

The  act  of  1835,  establishing  the  Louisville  Chancery  Court, 
contemplates  that  the  '*  marshal"  and  his  deputies  shall  serve 

*•  We  doubt  whether  the  summary  M.  and  B.  Stat.,  II,  900. 

proceeding  lay  at  all  against  any  one  "  Peers  v.  Carter's  heirs,  4  Litt,  268. 

but  the  original  debtor.  But  this  was  on  appeal  to  the  decree. 

"Gates  V.  Woodson,  2  Dana,  452.  its  voidness  was  not  involved. 

"Trabue's  h'rs  v.  Holt,  2  Bibb,  898; 
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all  "  writs  and  precepts/'  but  is  hardly  definite  enough  to  re- 
peal the  old  rnle  as  to  serving  subpoenas.^^ 

The  Code  of  1851  put  an  end  to  the  uncertainty  about 
service  on  infants.  These  were  to  be  summoned  in  all  cases, 
before  a  court  could  gain  jurisdiction  over  them  or  appoint  a 
guardian ;  if  over  fourteen  years,  the  service  to  be  made  on 
them  simply;  if  under  fourteen,  '^  the  service  must  be  upon  him 
and  upon  his  father  and  guardian ;  or,  if  neither  of  these  can 
be  found,  then  upon  his  mother  or  any  other  wUite  person 
having  the  care  or  control  of  the  infant,  or  with  whom  he 
lives/'"  The  service  upon  a  small  child  seems  useless,  but  it 
brings  knowledge  of  the  action  home  to  those  having  care  of 
the  child,  while  the  guardian  mi^ht  be  indiflerent  or  unfaithful. 
Where  a  bailiff,  in  his  affidavit  of  service,  showed  that  he  had 
delivered  copies  to  the  mother  without  stating  that  neither 
father  or  guardian  could  be  found,  the  return  was  held  worth- 
less." When  the  sheriff  or  his  deputy  makes  the  return,  and 
speaks  of  nothing  beyond  service  on  the  infant,  it  will  be  pre- 
sumed that  he  was  over  fourteen  years  of  age,  especially  as 
another  section  (Section  75  in  C.  P.  of  1854)  only  requires  an 
officer  in  bis  return  to  state  ''the  time  of  service  and  that  a 
copy  was  delivered."  ^'^  Where  the  return  of  summons  states 
that  copies  were  delivered  to  the  infant  defendants,  the  deliv- 
ery of  copies  to  a  guardian  also  is  thereby  negatived,  and  the 
infants  under  fourteen  are  not  before  the  court;  and  that  the 
father,  being  himself  a  defendant,  also  received  a  copy  of  the 
summons,  does  not  help  to  bring  the  infant  before  the  court.'* 


i*  Lougbb.  Stat.,  p.  160. 

"  Code  of  Prac.  1851,  Sec.  102;  1864, 
Sec.  81. 

"Lloyd's  adm'r  v.  McCauley's 
adm'r,  14  B.  M.  640.  Stanton's  Code, 
p.  803,  quotes  from  Simpson's  adm'rs 
▼.  Dunlap  (MS.  Op.  Dec.  1867),  tbat 
wbere  tbe  officer  made  a  similar  r&- 
tom,  tbe  presumption  in  his  favor 
would  help  it  out.  A  similar  pre- 
sumption was  indulged  as  to  a  sher- 
iff's return  on  a  notice  of  motion, 
"executed  by  leaving  a  true  copy  of 


the  within  with  Mrs.  G.,wife  of  G.W. 
G.,  he  not  being  at  home,"  not  stating 
that  she  was  over  sixteen  years,  and 
that  it  was  left  at  his  abode.  (Fleece 
V.  Goodrum,  1  Duvall,  806.) 

"  Webber  v.  Webber,  1  Mete.  18. 
Approved  in  Cheatham  v.  Whitman, 
infra. 

"  Beverly  v.  Perkins,  1  Duval,  261; 
Cheatham  v.  Whitman,  86  Ky.  614. 
So  where  an  order  of  revivor  is  thus 
served  on  infants  under  fourteen. 
(Cox  V.  Story,  80  Ky.  64.) 
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The  Code  of  1876  (in  force  January  1,  1877)  retains  the  dis- 
tinction between  those  over  and  those  under  fourteen  years, 
but  a  summons  or  notice  is  to  be  served  on  the  latter  simply 
by  delivering  a  copy  to  the  father,  guardian,  mother,  or 
^^  person  having  charge  of  him  " — in  this  order.*'  By  an 
amendment  of  January  16,  1882,"  when  any  of  these  are 
plaintiffs,  the  copy  must  be  served  on  the  first  in  order  who  is 
not  a  plaintiff,  or  if  all  are  (as  shown  by  affidavit  of  one  of 
them),  the  clerk  appoints  a  guardian  ad  litem,  on  whom  service 
can  be  had.  A  non-compliance  with  these  rules  leads  to  a 
void  judgment. 

Service  on  persons  of  unsound  mind,  under  the  Code,  is 
made  by  delivering  a  copy  both  to  him  and  to  his  committee, 
and  now,  in  default  of  a  committee,  to  the  father,  guardian, 
wife,  or  person  having  charge  of  him ;  on  a  married  woman 
of  unsound  mind  the  extra  copy  is  to  be  delivered  to  the  com- 
mittee ;  if  there  be  none,  to  her  husband ;  if  the  husband  be 
plaintiff,  necessarily  to  her  committee,  and  upon  a  physician's 
certificate  (returned  with  summons)  that  a  delivery  of  the  copy 
would  be  injurious,  it  need  not  be  delivered  to  the  person  of 
unsound  mind,  but,  under  act  of  January  16,  1882,  to  such 
physician.** 

The  service  of  summons  may  be  acknowledged  by  the 
defendant  by  a  written  indorsement,  attested  by  a  witness, 
whose  affidavit  serves  for  a  return." 

A  summons  for  a  prisoner  in  the  penitentiary  must  be  ac- 
t5ompanied  with  copy  of  petition,  and  must  be  served  on  the 


i»  Section  62  (corr.  to  Sec.  81  of  old 
-Code) :  And  the  statutory  guardian 
may  answer  without  having  been 
summoned.  (Sraoot  v.  Boyd,  87  Ky. 
642.) 

^  See  Carroll's  Code,  under  Sec.  62. 
A  decree  rendered  before  this  act, 
where  the  father  and  guardian  was 
plaintiff  in  his  own  interest,  and  the 
service  for  the  infant  was  made  on 
him,  was  re-probated  as  improper, 
but  not  held  void.  (Schuler  v.  Mays, 
6  Ky.  L.  B.  881.) 


'^Sec.  68  and  amendment  under 
same  in  Carroll's  Code.  The  Code  of 
1864  requires  the  service  on  one  in 
charge  of  the  lunatic  only  when  he  is 
found  such  judicially  or  is  confined 
as  such ;  the  Code  of  76,  as  to  every 
person  of  an  unsound  mind.  Thus 
a  judgment  may  turn  out  void  on  a 
matter  outside  the  record  (the  lunacy 
of  the  defendant);  see  dictum  in  Bean 
V.  Haffendorfer,  84  Ky.  686. 

"Sec.  60  (1876);  Sec.  76  (1864). 
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keeper,  who  shall  deliver  the  copies  to  the  prisoner;  a  copy 
must  also  be  left  with  his  curator,  if  any,  or  wife,  er  at  his 
last  residence  (if  known),  with  some  person  over  sixteen.^ 

The  provisions  of  the  Code  as  to  serving  counties,  munici- 
pal and  private  corporations,  common  carriers,  and  Shaker 
communities  are  not  likely  to  come  up  in  connection  with  ju- 
dicial or  execution  sales,  and  need  not  be  discussed.** 

The  Codes  of  Practice  of  1851  and  1854  gave  to  the  plaint- 
iff seeking  any  relief  in  rem  the  right  to  serve  process  outside 
of  the  State,  by  having  served  on  any  defendant  a  summons 
warning  him  to  appear  within  sixty  days  after  service,  a  cer- 
tified copy  of  the  petition  being  annexed  to  the  summons,  and 
of  course  to  the  copy  that  is  delivered.  The  return  must  be 
under  oath ;  must  show  time  and  place  of  delivery,  also  that 
^*the  defendant  was  personally  known  to  the  affiant"  (who 
made  service),  and  the  officer  taking  the  affidavit  must  certify 
that  the  affitgit  is  personally  known  to  him  as  worthy  of  credit. 
No  personal  judgment  can  be  taken  on  such  process,  but  for 
obtaining  a  judgment  in  rem  it  is  deemed  actual  process,  not 
constructive.  Under  the  new  Code  such  service  can  not  be 
had  on  infants  (other  than  married  women),  persons  of  un- 
sound mind,  or  prisoners.^ 

The  Revised  Statutes*  having  authorized  a  surety  paying 
a  joint  judgment  against  himself  and  principal  to  obtain  upon 
motion  a  transfer  thereof  to  himself^  after  paying  it  (atid  so  as 
to  a  co-obligor  paying  more  than  his  share),  but  sayjng  noth- 
ing as  to  any  notice  of  such  motion  to  be  given  to  the  princi- 
pal, it  was,  nevertheless,  held  by  the  Court  of  Appeals  that 
such  a  transfer  of  a  judgment,  which  at  common  law  is  extin- 


wSec.  64  (1876);  Sec.  88  (1854). 

**  See,  however,  Sections  61  and  55 
(1876) ;  Sections  77>80  and  84  (1854). 

«  Code  of  1864,  Sec.  86 ;  1876,  Sec. 
66.  A  provision  in  the  old  Code, 
that  such  return  should  he  ''filed/' 
gave  some  trouhle,  and  is  omitted  in 
the  new  Code.  The  returned  "sum- 
mons with  certified  copy  of  petition" 
is  treated  like  any  other  returned 


process.  In  chancery  cases  such  pro- 
cess in  substantially  the  same  form  is 
given  already  by  Section  8  of  Act  of 
February  2,  1837  (Loughb.  Stat.  16, 
Sess.  Acts,  108),  to  be  served  within 
the  United  States,  and  sworn  to  be- 
fore a  mayor,  notary,  or  justice. 

*«  Rev.  Stat.,  Chap.  97,  Sec.  8 ;  Gen. 
Stat.,  Chap.  104,  Sec.  8. 
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gaished  by  payment;  is  practically  a  new  judgment,  and  the 
order,  unless  made  upon  previous  notice  to  the  principal,  is 
void." 

Where,  of  several  defendants,  some  are  summoned  and 
some  not,  a  plea  or  an  order  of  court  purporting  to  put  in  an 
appearance  of  the  defendants  is  construed  as  meaning  those 
only  who  have  been  summoned.** 

Where  an  amendment  to  the  petition  sets  up  a  new  cause  of. 
action  there  must  be  process  upon  it,  otherwise  not.* 

The  rule  stated  by  Freeman  on  Judgments  (Section  136), 
that  a  judgment  void  as  against  one  defendant  will  be  held 
void  as  against  another  bound  with  him  for  the  same  debt,  has 
not  been  followed  in  Kentucky,  and  would  probably  not  be 
followed  in  any  case,  either  in  error  or  on  a  collateral  attack.* 

Sec.  69.  Constructive  Service.  A  Virginia  act  of  1774 
already  authorized  proceedings  by  publication  in  equity  suits 
against  absent  defendants.  It  was  substantially  re-enacted 
December  12,  1796,*  and  might  be  applied  though  the  com- 
plainants were  themselves  non-residents,  and  alike  whether 
the  defendant  to  be  reached  was  a  non-resident,  or  absent  for 
the  time  being  only.*  It  provides  for  suits  involving  title  to, 
or  liens  or  claims  against  lands,'  but  not  for  attaching  the 
lands  of  non-residents  for  debt.  To  bring  a  defendant  before 
the  court  under  this  law,  there  must  be : 

Fii'st :  An  affidavit  that  "  such  defendant,  etc.,  is  out  of  the 
county  "  ^(though  the  act  by  its  own  words  is  only  to  govern 
suits  where  the  defendant  is  out  of  this  country  *' — that  is,  ab- 
sent from  Kentucky,  and  the  proceedings  would,  in  any  other 


"  Veach  v.  Wickersham,  11  Busb, 

261. 

"Crump  V.  Bennett,  2  Litt.  218; 
-Violet  T.  Watera,  1  J.  J.  Mar.  803. 
In  these  cases  judgments  against  the 
defendants  not  summoned  were  re- 
versed as  erroneous,  but  it  seems 
clear  that  they  were  void.  The  pres- 
ent Code  of  PracMce  allows  no  ap- 
peal from  a  void  judgment,  but  only 
from  the  refusal  of  the  court  below 


to  declare  it  void.    (Section  768). 

^  Joyes  V.  Hamilton,  10  Bush,  644. 

» Ibid, 

^  H.and  B.  Stot.,  I,  91 ;  Litt.  Laws 
Ky.,  I,  692. 

'  Aspinwall  v.  Chase,  8  A.  K.  Mar. 
266,  following  the  construction  of 
the  Virginia  act. 

'  Applegate  v.  Lexington  &  Carter 
County  Mining  Co.,  117  U.  S.  266, 
and  many  old  cases. 
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state  of  case,  be  void),  '^  or  that  apon  enquiry  at  his  usual 
place  of  abode  he  could  not  be  found.'' 

Second:  An  order  of  court,  naming  a  day  in  the  succeeding 
term  for  such  defendant's  appearance.  To  name  the  term 
generally  does  not  make  a  good  warning  order.^ 

Third:  "Which  order  shall  be  forthwith  published  in  the 
Kentucky  Gazette  or  Herald  "  for  "  two  months  successively" 
— eight  weeks  is  not  enough.* 

Fourth :  "And  shall  also  be  published  on  some  Sunday,  etc., 
in  such  church,  etc.,  as  the  court  may  direct,  and  another  copy 
shall  be  posted  at  the  front  door  of  said  court-house."  To 
post  the  order  at  the  church  door  is  not  a  compliance;  it 
should  be  read  or  proclaimed  "  after  divine  service;  "•  but  this 
whole  requirement  is  done  away  with  by  act  of  December  22, 
1803J 

The  Supreme  Court  of  the  United  States,  in  1885,  took 
the  ground  that  the  law  (before  1803)  says  nothing  about 
proof  of  publication ;  hence^  when  the  order  of  appearance  is 
made  at  one  term,  and  the  pro  confesso  order  on  or  after  the 
day  named  in  the  next,  it  will  be  presumed  that  the  court  had 
before  it  sufficient  proof  of  publication  to  uphold  its  subse- 
quent decree.'  In  the  land  suit  in  which  this  decree  was 
relied  upon  the  newspaper  publication  was  proved  in  pais, 
that  in  the  church  and  at  the  court-house  door  was  not,  and 
the  decree  was  held  valid.  This  conflicts  with  an  old  Ken- 
tucky decision  containing  these  words:'  "But  a  recital  of 
facta  in  a  decree  in  chancery  where  the  evidence  thereof  must 
be  filed,  and  the  evidence  does  not  appear  in  the  record,  can 
not  be  taken  as  true,"  and  declaring  such  decree  void  for 
want  of  proof  of  publication  in  the  record,  though  further 
because  positive  defects  in  the  publication  were  seen  in  the 

*  Milam  v.  Thompson,  7  Mon.  824.  ing  Co.,  117  U.  S.  266. 

*  Cravens  v.  Dyer,  1  Litt.  168.  •  Green's  h'rs  v.  Breckinridge's  h'rs, 

*  Oreen's  h'rs  v.  fireckinridge's  h'rs,  which  is  quoted  in  the  S.  C.  hy  appel- 
4  Mon.  641.  lee's  counsel,  follows  Peers  v.  Carter, 

^M.  and   B.  Stat,  I,  p.  96;  Litt      4  Litt  268.    See  Sec.  67.     It  is  ap- 
Laws  Ky.,  Ill,  108.  proved  in  1870  in  Brownfield  v.  Dyer, 

*Applegate  v.  Lexington,  etc.,  Min-      7  Bush,  607. 
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record.  But  in  a  later  case,  a  recital  that  the  order  for  appear- 
ance was  "  duly  published  "  was  deemed  sufficient  to  save  the 
decree  from  being  void,  and  leaving  it  only  erroneous.*® 

The  act  of  1803,  which  dispenses  with  other  means  of  pub- 
licity, makes  the  certificate  of  ''  the  printer  in  whose  paper, 
etc.,"  with  a  copy  of  the  printed  publication  attached,  proof 
that  the  advertisement  was  made,  and  as  this  certificate  is  a 
return  of  process  its  absence  ought  to  render  the  decree  void." 
In  the  earlier  cases  the  court  says  "  editor  "  for  "  printer,'^ 
and  defines  him  as  one  "  who  conducts  the  paper."  Other- 
wise the  court  undertook  to  construe  the  act  strictly,  saying*' 
that  the  published  order  is  bad  for  not  naming  the  term  at 
which  it  is  entered ;  or  for  warning  the  defendant  to  appear  at 
the  next  "April  term  "  without  giving  the  year  of  such  terra, 
or  of  its  own  date ;  and  the  certificate  is  bad  for  not  showing 
in  what  two  months  the  advertisement  appeared ;  and  so,  if 
the  editor  signs  by  deputy,  or  if  the  signer  does  not  style  him- 
self editor;  but  when  the  certificate  is  fair  on  its  face,  it  must 
be  taken  for  true,  like  the  return  of  process.  But  in  1831  the 
court,  on  full  argument,  held  that  the  statute  means  the 
"printer  and  proprietor,"  not  the  "  editor,"  who  may  be  a  mere 
employe,  and  the  certificate  to  be  good  should  ap[>ear  to  be 
made  by  the  "  printer  and  proprietor."  This  is  followed  in 
two  cases  in  1832,  in  one  of  which  a  defendant  is  said  not  to 
be  before  the  court  because  the  certificate  was  not  made  by 
"  the  printer  in  whose  paper,  etc,,'*  but  by  the  editor  only.*' 

An  act  of  January  25,  1827,**"  gave  to  courts  of  equity 
cognizance  of  suits  by  creditors  against  the  non-resident  own- 
ers of  lands,  the  bill  to  be  sworn  to,  and  publication  to  be 

*<>Sidwellv.  Worthington's  heirs,  8  "Brown  v.  Woods,  6  J.J.  Mar. 

Dana,  74.    The  case  as  reported  does  18;  Sprague  v.  Sprague,  7  J.  J.  Mar. 

not  show  whether  the  publication  was  331 ;  Hay  v.  McKinney,  7  J.  J.  Mar. 

made  before  the  act  of  1803,  which  441.    So,  if  the  printed  order  of  ap- 

provides  for  the  printer's  certificate  pearance  is  not  attached,  the  certifl- 

of  publication.  cate  is  bad.   (Ferrit  v.  Combs,  7  J.  J. 

"Evans   v.   Benton,   8  Mon.  890.  Mar.  247.) 

See  next  section,  n.  4,  for  a  very  ^'•M.   and    B.  Stat.,  I,  98;   Sess. 

strong  case.  Acts,  1826,  p.  168. 

"  Miller  v.  Hall  &  Hanks,  Ibid.  243. 
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made  in  "  some  authorized  newspaper,"  the  provisions  of  the 
act  of  1796  to  appljr  otherwise.  Before  this  act  the  lands  of 
absent  defendants  could  not  be  reached  by  a  mere  creditor." 
But  where  the  absent  debtor  had  fraudulently  sold  his  lauds, 
and  a  creditor  brought  suit  against  him  and  the  grantee  to  set 
the  conveyance  aside  and  raise  the  debt  by  sale  of  the  land, 
the  jurisdiction  was  afiBrmed,  as  the  Chancellor's  power  to  set 
aside  fraudulent  conveyances  brought  the  case  within  the  act 
of  1796.^* 

In  1828  the  right  was  given  to  sureties  to  proceed  in  chan- 
cery against  the  lands  of  their  principals.^*  Decrees  under 
the  acts  of  1827  and  1828  must  be  tested  by  the  acts  of  1796 
and  1803,  as  construed  above. 

A  radical  change  was  effected  by  the  act  of  February  2, 
1837  ;  '^  the  order  of  publication  is  done  away  with,  *'  but  upon 
the  filing  of  any  bill  against  any  absent  or  non-resident  de- 
fendants, etc.,  it  shall  be  the  duty  of  the  court  to  cause  an 
order  to  be  made  on  the  order  book  warning  and  requiring 
the  defendant,  etc.,  to  appear  and  answer  the  complainant's 
bill  on  or  before  the  first  day  of  the  ensuing  term,  etc."  It  . 
was  thought  that  the  "  traverse"  (that  is,  general  denial)  to 
be  put  in  by  the  clerk  for  non-appearing  defendants,  and  the 
refunding  bond  which  the  complainant  had  to  give  before 
drawing  any  funds  arising  from  his  decree  out  of  court,  with 
the  right  reserved  to  the  absent  defendant  to  open  the  decree 
within  seven  years,  is  a  better  protectign  to  him  than  a  news- 
paper notice.  An  amendatory  act**  directs  that  the  court  on 
entering  the  order  for  appearance  shall  also  appoint  an  "  attor- 
ney to  defend,"  whose  first  duty  it  is  to  inform  the  absentees ; 
certainly  a  better  means  for  bringing  notice  home  to  them  than 
the  newspaper;  but  the  failure  to  appoint  the  attorney  does 
not,  under  this  act,  avoid  the  decree. 

"Harris' heirs  V.  Bryan's  ex'rs,  7  »«M.  and  B.  Stat,  II,  1441,   1442 

J.  J.  Mar.  876.  (Sec.  3);  Sess.  Acts,  p.  134. 

"Scott  V.  McMillen,  1   Litt.  302  "  Lougbb.  Stat.  12-15;  Sess.  Act^, 

(1822),  where  the  debtor's  absence  was  p.  108. 

thought  to  dispense  with  the  previous  i®  February  15, 1888,  Loughb.  Stiit. 

iudgment  and  return  of  nulla  bona.  17;  Soss.  Acts,  202. 


244 


KENTUCKY   JURISPRUDENCE. 


[CH.  XI. 


The  Code  of  Practice  of  1851  and  of  1854**  makes  one 
rule  for  all  cases  of  constructive  service^  in  law  or  equity,  in 
which  a  judgment  qucisi  in  rem  is  sought. 

There  must  be,  First:  The  affidavit  of  the  plaintiff  (or, 
when  he  is  absent  from  the  county,  of  his  agent  or  attorney), 
to  be  laid  before  the  clerk,  or  anybody^s**  affidavit,  to  be 
passed  upon  by  the  court,  showing  one  of  the  following 
grounds :  that  the  defendant  is — 

1.  A  foreign  corporation  having  no  agent  in  this  State,  or 

2.  A  non-resident  of  this  State; 

3.  Has  departed  from  the  State  with  intent  to  delay  or  de- 
fraud his  creditors; 

4.  Has  been  absent  from  the  State  four  months ; 

5.  Has  left  the  county  of  his  residence  to  avoid  the  service 
of  a  summons ; 

6.  Conceals  himself  so  that  a  summons  can  not  be  served 
upon  him. 

Second:  The  clerk  or  tlie  court  makes  the  "  warning  order  ^' 
for  the  first  day  of  the  term,  that  is,  at  least  sixty  days  off  (in 
Louisville  Chancery  Court  to  appear  within  sixty  days),  the 
former  on  the  ''petition,"  the  latter  on  its  minutes. 

Third:  The  clerk  or  court  appoints  an  attorney  to  defend; 
but,  again,  a  failure  herein  does  not  avoid  the  judgment."' 

On  the  thirtieth  day  after  the  warning  order  the  defendant 
is  deemed  to  be  summoned  (Section  91  of  C.  P.,  1854).  An 
order  warning  the  defendant  to  appear  sooner  than  the  time 
named  in  the  law  is  void." 

It  was  held,  in  a  very  important  case,  that  where  the 
court  had  made  the  warning  order  the  absence  of  the  affidavit 


"Sees.  88,  89,  91,  of  Code  of  1854. 
The  Code  of  1851  left  some  classes 
of  suits  (those  for  divorce  and  alimo- 
ny, settlements  of  decedents'  estates, 
prc>ceedings  to  establish  or  set  aside  a 
will,  caveats,  and  writs  of  ad  quod 
damnum,  etc.),  in  all  of  which  there 
might  be  constructive  service;  under 
the  old  law,  and  in  such  of  those 
as  were  brought  before  July  1, 1854, 


constructive  service  must  be  tested 
by  it. 

*So  it  is,  construed  literally, 
some  one  else  than  the  plaintiff,  bis 
agent,  etc.,  should  make  the  affidavit 
for  the  court. 

^^  So  held  in  Thoman  v.  Mabone, 
9  Bush,  111. 

*•  Brownfleld  v.  Dyer,  7  Bush,  606, 
607. 
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did  not  avoid  the  proceedings,  as  the  court  might  have  heard 
or  read  proof  not  in  the  record ;  but  the  decree  (one  of  divorce) 
was  nevertheless  held  void,  because  the  defendant  therein 
was  found  not  to  have  been  a  non-resident,  nor,  for  the  pur- 
pose of  the  case,  absent  from  the  State  for  four  months,"  a 
theory  rather  dangerous  to  titles  resting  on  judgments  ren- 
dered on  constructive  service.  Neither  position  taken  in  this 
case  could  well  apply  to  j>roceedings  taken  under  the  Code  of 
1876.  . 

Here  the  first  and  second  grounds  are  worded  thus : 

1.  A  corporation  having  no  agent  in  this  State  known  to 
the  plaintiff  upon  whom  a  summons  can  be  lawfully  served. 

2.  A  non-resident  of  this  State,  and  believed  to  be  absent 
therefrom. 

The  other  grounds  are  left  as  in  the  older  Code.  The  warn- 
ing order  and  appointment  of  attorney  must  in  all  cases  be 
made  by  the  clerk ;  the  time  for  appearance  is  not  changed 
(sixty  days  in  the  courts  for  Jefferson  County  which  have  no 
terms),  but  the  defendant  is  not  deemed  summoned  until  the 
thirtieth  day  after  the  warning  order  and  appointment  of  at- 
torney.    Hence  the  failure  to  make  such  appointment  is  fatnl. 

The  section  (58  of  C.  P.  of  1876)**  which  regulates  the  affi- 


^  NewcomVs  ex'r  v.  Newcomb,  13 
Bueb,  544.  And  tiiis  view  seems  to 
have  been  followed  by  J.  Holt,  for 
the  majority,  in  case  of  Paul  v.  Smith, 
82  Ky.  4A1,  where  he  thought  the 
warning  order  valid  notwithstanding 
a  slight  defect  in  the  grounds  under 
the  temporary  attachment  law  of  the 
civil  war. 

"The  plaintiff  must,  if  present, 
make  the  affidavit  himself,  except  as 
to  grounds  6  and  6 ;  he  must,  if  he  can, 
give  the  country  of  residence  and  the 
post-office  of  the  defendant  (when 
grounds  1,  2,and  4  are  relied  on);  an 
agent  or  attorney  must  state  that  he 
is  such,  and  that  his  principal  is  ab- 
sent from  the  county,  and  must  swear 
to  his  belief  that  the  facts  unknown 


to  him  are  unknown  to  plaintiif;  in- 
stead of  an  affidavit  on  grounds  5  and 
6,  the  return  of  the  officer  on  a  sum- 
mons may  be  taken,  but,  **6.  An  af- 
fidavit made  pursuant  to  the  fon^t^o- 
ing  provisions  of  this  section,  unless 
it  be  controverted  by  the  defendant's 
affidavit,  shall  be  sufficient  evidence 
of  the  facts  therein  stated  ftir  the  sup- 
port of  the  action  as  well  as  of  the 
warning  order."  This  ought  to  pre- 
clude a  court  in  a  collateral  attack 
upon  the  judgment  from  inquiring 
whether  the  facts  for  the  warning 
order  existed,  if  they  are  properly 
shown  in  the  affidavit  for  the  order; 
but  we  can  not  say  that  such  a 
view  will  }\e  taken  by  the  Court  of 
Appeals. 
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davit  is  very  precise,  contrived  earnestly  to  bring  notice  home 
to  the  defendant;  whether  a  disregard  of  its  provisions  wonld 
render  the  proceedings  void  has  never  been  decided,  but  Sec- 
tion 60  wonld  indicate  the  contrary,  for  "  a  defendant  against 
whom  a  warning  order  is  made  and  for  whom  an  attorney 
has  been  appointed "  is  said  to  be  summoned,  without  re- 
gard as  to  the  steps  preceding  such  order  and  appointment. 
And  the  failure  of  the  appointed  attorney  in  his  duties,  or 
the  absence  of  the  refunding  bond  to  the  non-residents,  is  not 
fatal." 

In  1861,^  the  voluntary  withdrawing  of  many  residents  of 
Kentucky  within  the  Confederate  lines  gave  rise  to  a  statute 
which  made  such  withdrawing  (stated  in  three  different  forms) 
ground  for  an  attachment  and  for  a  warning  order.  Though 
tlie  defendants  thus  warned  were  by  the  laws  of  war  prevented 
from  appearing,  and  the  appointed  attorney  could  not  even 
communicate  with  them,  yet  judgments  obtained  on  warning 
orders  under  this  law  were  sustained,*  and  a  defective  state- 
ment of  the  grounds  would  not  render  a  judgment  for  sale  of 
attached  lands  void,'^  as  the  jurisdiction  in  all  such  cases  de- 
pends on  the  existence  and  levy,  not  on  the  rightfulness  of  the 
attachment." 

But  under  another  section  (Section  449  in  C.  P.  of  1854, 
Section  418  in  C.  P.  of  1876)  "no  lien  on  the  property  of  a 
defendant  constructively  summoned  shall  be  created  otherwise 
than  by  an  attachment,  as  is  provided,  etc.,  or  by  judgment, 
etc.;"  hence  there  must  be  **  an  order  of  attachment"  granted, 
issued,  and  effectually  levied  before  a  creditor  who  neither  has 


**  "An  act  to  amend  the  Code  of 
Practice  in  Civil  Cases,"  December 
23,  1861.*  (Myers'  Suppl.,  p.  88.) 

••  Thomas  v.  Mahone,  9  Bush,  111, 
distinguished  fVom  the  decision  of  the 
Supreme  Court  U.  S.  in  Dean  v.  Nel- 
son, 10  Wall.,  in  this,  that  the  de- 
fendant under  the  Kentucky  law 
mast  have  gone  voluntarily  into  the 
enemy  s  country. 

*'  Paul  V.  Smith,  aupra^  n.*24,  where 
the  majority  rejects  the  rule  found  in 


Drake  on  Attachments,  Sec.  876. 

■*  Bailey  v.  Beadles  &  Bolinger,  7 
Bush,  883,  relying  on  Allen  v.  Brown, 
4  Mete.  885.  The  mode  of  levy  on 
lands  is  prescribed  in  Section  208  of 
Code  (Section  228  of  '54) ;  presump- 
tion is  in  favor  of  a  proper  levy, 
where  the  return  describes  the  land 
and  says  it  was  generally  levied  on, 
and  otherwise  that  the  officer  did  his 
duty.  (Anderson  y.  Sutton,  2  Duval, 
480;  Quinker  V.  Lewis,  2  Met.  284) 
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a  judgment,  execution,  and  return  of  "no  property,"  nor  a 
lien  enforcible  in  equity,  can  have  a  valid  judgment  to  sell  the 
absent  debtor's  property.  (He  might  have  had  it  under  the  act 
of  1827.)  A  judicial  sale  for  an  unsecured  debt,  on  nothing 
but  a  "petition  in  equity"  and  warning  order  is  void.*  And 
if  the  attachment  is  not  issued  at  or  after  the  commencement 
of  the  suit,  that  is,  at  or  after  the  issual  of  a  lawful  summons 
or  entry  of  a  warning  order,  it  is  a  nullity  and  will  not  sustain 
the  decree.*  The  rule  is  not  applied  to  a  suit  by  a  creditor 
for  subjecting  the  lands  of  a  deceased  debtor  owned  by  absent 
heirs  or  devisees,  or  on  behalf  of  all  the  creditors  to  "  settle '^ 
the  estate.  In  fact,  an  attachment  can  not  be  had  in  such  a 
case. 

The  Code  (both  old,  Section  448,  and  new.  Section  417) 
allows  a  judgment  rendered  on  warning  order  to  be  opened 
within  five  years,  but  "the  title  of  purchasers  in  good  faith  to 
any  property  sold  under  an  attachment  or  judgment  shall  not 
be  affected  by  the  new  trial,  etc.,  except  the  title  to  property 
obtained  by  the  plaintiff  and  not  bought  of  him  in  good  faith 
by  others." 

Under  the  new  Code  (Section  763)  the  defendant  against 
whom  judgment  is  rendered  on  constructive  service  can  not 
appeal  from  it,  but  must  first  open  it  in  the  court  below. 
Formerly  he  could  appeal,  and,  upon  a  reversal  remanding 
the  cause,  he  was  deemed  before  the  court  by  his  own  appear- 


ance. 


n 


In  modern  practice  a  newspaper  notice  serves  as  process 
in  two  classes  of  cases : 

1.  In  a  suit  to  wind  up  a  decedent's  estate,  or  an  assign- 
ment for  the  benefit  of  creditors,  or  the  estate  of  one  attempting 


•Grigsby  v.  Bair,  14  Bush,  880. 
This,  coupled  with  Yeager  v.  Groves, 
78  Ky.  279  (see  supra  Section  19,  n.  2) 
ba«  thrown  a  cloud  on  some  titles 
eoming  through  attachments  against 
non-residents  in  the  Louisville  Chaiv- 
oary  Court,  where  for  many  years  the 
attachment  was  written  on  the  hack 
of  the  summons,  without  the  heading 


in  the  name  of  the  Commonwealth. 
"^A  summons  on  *Uhe  unknown 
children  of  A.  B."  is  a  nullity,  and 
does  not  sustain  the  attachment 
which  follows  it,  but  precedes  a 
warning  order.     (Kellar  v.  Stanley, 

86  Ky..240.) 
•»  Salter  v.  Dunn,  1  Bush,  811. 
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an  unlawful  preference  (General  Statutes^  Chapter  44,  Article 
II),  the  creditors  must  be  required  to  appear  before  the  Master 
in  Chancery  "  by  advertisement  in  a  newspaper,  or  if  none  be 
published  in  the  county,  then  by  such  othei*  means  as  the  court 
may  deem  best/'  and  if  the  reference  in  vacation  is  made  by 
the  clerk  he  shall  (for  want  of  a  newspaper)  have  the  notice 
posted  at  the  court-house  door  and  two  or  more  public  places 
in  the  county.^ 

The  failure  to  so  advertise  would,  it  seems,  leave  the  estate 
still  subject  to  a  lien  for  the  demands  of  creditors  who  should 
not  appear. 

2.  By  an  act  of  1866,  engrafted  into  the  General  Statutes, 
a  court  of  equity  may  confer  on  a  married  woman  some  or  all 
of  the  powers  of  a  feme  sole;^^  but  it  has  no  jurisdiction 
'^  until  notice  of  the  filing  of  the  petition,  and  the  object 
thereof,  shall  be  published  at  least  ten  days  in  a  newspaper 
designated  by  the  court,  and  a  copy  of  the  notice  and  proof 
shall  be  filed  in  the  action." 

It  was  held  that  one  insertion,  made  ten  days  or  more  be- 
fore the  court  is  to  act,  is  enough ;  that  if  the  publication  has 
taken  place,  a  defect  in  the  proof,  or  a  failure  to  file  it,  leads 
only  to  error,  not  voidness  in  the  decree,  and  that  the  subse- 
quent approval  of  the  newspaper  is  equivalent  to  its  previous 
designation. '^ 

Note. — An  old  practice  act  gave  in  lieu  of  outlawry  a  process  of  news- 
paper publication  after  three  returns  of  non  est  inventus.  (See  Litt.  Laws  Ky., 
I,  84,  684.)  But  the  law  became  harmless,  when  the  Court,  under  old  Vir- 
ginia laws  (no  longer  in  force),  held  that  a  sheriff,  knowing  a  defendant  to  be 
an  inhabitant  of  another  county  or  State,  must  return  him  as  such,  and  not 
as  **non  inventus."  (Snead  v.  Wiester,  2  A.  K.  Mar.  277.)  For  the  law  au- 
thorizing publication  in  "real  actions,"  i.  «.,  writs  of  right,  which  were 
extremely  rare,  being  allowed  only  after  the  "taking  of  esplees"  by  the 
demandant  or  his  ancestor,  and  thus  not  applicable  to  wild  lands,  see  M.  and 
B.  Statutes,  I,  102 ;  Litt.  Laws  Kentucky,  II,  1 . 

»  C.  P.  1876,  Sees.  430,  431,  488.  were  cases  in  which  the  contracts  or 

•*  Feb.  1 4, 188-,  Myers'  Suppl.  728 ;  property  rights  of  the  made  feme  sole 

Gen.  Stat.,  Ch.  62,  Art.  II,  Sec.  6.  were  drawn  in  question;  the  validity 

>^Hart  y.  Grigsby,  14  Bush,  642;  of  her  deed  to  land  might  come  up 

Dunn's  ex'r  v.  Shearer,  Ibid.  674 ;  in  like  manner. 

Mann  v.  Martin,  Ibid.  768.  All  these 
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Sec.  70.  Unknown  Heirs,  etc.  The  practice  of  suing 
"  nnknown  heirs''  was  first  introduced  by  an  act  of  December 
16,  1802.*  A  suit  in  equity  might  be  instituted  by  any  one 
who  "  claims  land  as  locator,  or  by  bond  or  other  instrument 
in  writing,"  against  the  heirs  to  whom  a  legal  title  has  de- 
scended, though  their  names  be  unknown  and  '^not  named 
in  the  suit,  and  though  they  may  be  residents  of  this  Common- 
wealth or  not ; "  "  it " — meaning  the  order  of  appearance  de- 
fined in  the  act  of  1796  about  absent  defendants — "shall  be 
advertised  eight  weeks  in  one  of  the  gazettes  of  the  State."' 
The  act  is  made  applicable  to  suits  already  pending;  but,  as  it 
was  thought  by  many  to  govern  suits  for  division  of  land 
only,  another  act  was  passed  in  1815,*  extending  the  same  rule 
to  all  suits  in  chancery  against  the  heirs  of  any  decedent, 
where  the  names  are  not  known ;  but  the  "  complainant " 
must  file  with  the  "  bill  an  affidavit  stating  that  he  or  she 
does  not  know  the  names  of  the  heirs."  The  bill  containing 
such  averment,  and  being  sworn  to,  answers  the  requirement; 
whether  each  of  the  several  complainants  must  negative  his 
own  knowledge  is  left  undetermined.^  But  a  defect  in  the 
oath  (for  instance,  the  counsel  making  it,  instead  of  the  com- 
plainant) renders  the  proceeding  only  erroneous  and  voidable, 
not  void.*  '*  Yet  it  is  an  ex  parte  proceeding  and  liable  to  be  as- 
sailed in  many  ways,  and  must  therefore  be  strictly  pursued ; " 
and  if  the  land  in  question  was  devised  or  conveyed,  the  de- 
cree against  heirs  would  of  course  be  of  no  effect.* 


>  M.  and  B.  Stat,  I^  96 ;  Litt.  Laws 
Ky.  III.  9. 

'  Eight  weeks  as  distinguished  from 
the  two  months  against  absent  de- 
fendants. (Barclay  y.  Hendricks,  4 
Hon.  252.) 

»  M.  and  B.  Stat,  I,  97;  9  Litt  L. 
Ky.,  V,  264. 

*  Brown  v.  Crump,  6  J.  J.  Mar.  18. 

•Tevis'  repr's  v.  Richardson's  hr's, 
7  Hon.  657. 

•It  was  held  on  **hill  of  review," 
which  would  reach  mere  errors,  in 
1888,   that  each  complainant  must 


swear  to  the  want  of  knowledge,  but 
it  is  not  said  that  the  decree  would 
be  void  for  want  of  such  oath ;  Jef- 
frey's heirs  v.  Hand's  heirs,  7  Dana, 
89,  and  Benningfield  v.  Reed,  8  B.  M. 
103,  decide  it  is  not  void.  The  pro- 
ceedings may  be  set  aside  for  fraud, 
if  the  heirs  were  so  placed  that  the 
complainant  could  have  easily  found 
them,  and  this  rule  would  apply  now. 
A  suit  in  chancery  would  lie  against 
the  unknown  heirs  of  debtor,  to  reach 
lands  fraudulently  conveyed;  Tharp 
v.  Feltz's  adm'r,  6  B.  M.  6,  16. 
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And  in  a  late  case  it  was  held,  that  where  the  printer^s 
certificate  left  it  in  doubt^  but  that  one  of  the  insertions  took 
place  after  the  day  for  appearance,  the  proceedings  were  *'  not 

only  voidableybut  void."' 

The  act  of  1837,  referred  to  in  the  preceding  section,  dis- 
penses with  newspaper  publication  in  proceedings  against  un- 
known lieirs,  as  well  as  in  those  against  absent  defendants ;  the 
act  of  1838  providing  an  attorney  for  defendants  construc- 
tively summoned  applies  also  to  unknown  heirs. 

Under  the  Code  of  1851  and  1854  (Section  90  of  the  latter), 
^/  where,  in  an  action  against  the  heirs  of  a  deceased  person  as 
unknown  heirs,  or  against  other  persons  made  defendants  as 
unknown  owners  of  land  to  be  divided  or  disposed  of  in  the 
action,  it  appears  by  the  petition  that  the  names  of  such  heirs, 
or  of  any  of  them,  etc.,  are  unknown  to  the  plaintiff,  a  warn- 
ing order"  shall  be  made  as  against  absent  defendants  (see 
preceding  section),  and  the  same  subsequent  proceedings  fol- 
low. The  validity  of  the  judgment  would  be  tested  by  the  like 
rules.  In  the  Code  of  1876  (Section  57),  the  plaintiiTs  igno- 
rance of  a  defendant's  name  is  simply  made  an  additional  or 
seventh  ground  for  a  warning  order,  thus:  "7.  If  his  name 
and  place  of  residence  be  unknown  to  the  plaintiff; "  and  if 
the  affidavit  for  the  warning  order  is  made  by  agent  or  attor- 
ney, he  must  swear  to  his  '^  belief  that  the  plaintiff  is  ignorant 
of  such  facts  as  are  unknown  to  the  affiant."  Thus  unknown 
devisees  can  be  reached  under  the  Code  as  well  as  unknown 
heirs.  No  cases  are  reported  construing  these  sections  in 
either  of  the  Codes  of  Practice. 

Sec.  71.  Execution  Sales.  The  first  Kentucky  act* 
which  subjected  lands  to  the  payment  of  debts  was  passed 
December  17,  1792.  Henceforth,  in  a  fieri  facias  the  word 
^'  estate  "  was  to  be  put  in  place  of  "  goods  and  chattels,  and  all 
lands,  tenements,  etc.,"  to  which  an  act  of  1798  added  ^'  in 
possession,  reversion,  or  remainder  "  might  be  levied  on  and 

^Berrymany.Mullins,8B.M.162.  and  B.  1626,   Litt.  Laws  Ky.,  lY, 

^  Litt.  LawB  Ky.,  I»  128,  based  on  a  581),  authorizoA  sale  of  land  under 

Virginia  act  of  1787  allowing  levy  /./a. from  U.S. courts.    (Winalowv. 

on  land  at  suit  of  the  Commonwealth.  Austin,  6  J.  J.  Mar.  408.) 

Amendment  of  1798,  Sec.  8  (see  M. 
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sold  under  such  writ.  They  are  bound  from  the  time  the  writ 
comes  to  the  oflScer's  hands,  and  such  is  the  law  yet,  the  judg- 
ment itself  not  being  a  lien.  Lands  were  to  be  levied  on  for 
want  of  sufficient  chattels  and  slaves.  There  was  no  adver- 
tisement, but  a  notice  of  from  ten  to  twenty  days  to  the  de- 
fendant owner.  If  the  commissioners  appraising  the  land 
believe  a  sale  for  cash  will  result  in  less  than  three  fourths  of 
the  appraised  value,  the  sale  was  on  a  credit  of  three  months. 
Neither  the  sheriff  nor  his  deputy^may  bid  on  the  lands,  even 
as  agent  for  another,  nor  have  an  interest  in  the  bid.  If  there 
be  land  mor,e  than  sufficient,  it  is  to  be  sold  "  in  parcels,''  or, 
as  the  act  1798  sa)^s,  "in  one  or  more  entire  parcels,"  and 
a  sale  of  a  smaller  number  (f.  i.  190  out  of  600  acres)  with- 
out laying  them  off,  turning  the  defendant  and  the  pur- 
chaser into  tenants  in  common,  is  void.'  Lands  in  the  settled 
parts  were  sold  on  the  premises;  wild  lands  at  such  settled 
place  as  the  owner  may  designate,  or,  in  default  of  such  desig- 
nation, at  the  court-house  door.  Executions  might  be  sent 
to  sheriffs  of  other  counties  on  terms  stated  in  the  act. 
With  slight  changes  (mainly  in  1821)  the  law  stood  thus 
till  1828, 

It  was  held  under  the  early  statutes :  That  a  fi,  fa.  may 
issue  on  a  decree  for  money,  and  land  be  sold  under  it ;  that 
land  can  not  be  sold  for  any  demand  arising  before  December 
17,  1792,  and  if  sold  therefor  no  title  passes.* 

Further,  a  mere  equity,  such  as  land  held  under  a  title 
bond,  can  not  be  sold  under  a  fi,  fa.y  but  an  "entry  "or 
"survey"  is  such  an  "inchoate  title  as  may  be  taken  and 
sold,*  and  an  express  naked  trust  under  an  act  of  1796."  The 
sale  to  a  purchaser  in  good  faith  can  not  be  annulled,  because 

'  Marmaduke  y.  Tennent's  heirs,  8  vided  by  law),  he  is  estopped  from 

B.  M.  210.  denying  that  his  title  was  subject  to 

'Barbour  v.  Breckinridge, 4  Bibb,  sale.    (Major  y.  Deer,  4  J.  J.  Mar. 

648.     Hard  to  find  a  reason  in  the  689;  Keid  y.  Heasley,  2  B.  M.  266; 

act  or  elsewhere.  Moore  y.  Simpson,  8  Met.  861.) 

«  Thomas  y.  Marshall,  Hard.  19.  ^M.  and  B.,  I,  448;  Litt.  Laws  of 

Bat  when  the  defendant  giyes  up  Ey.,  I,  672  (Sec.  18). 
some  one  tract  to  be  sold  (as  pro- 
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there  was  a  sufficiency  of  chattels,^  nor  because  the  execution 
was  sent  to  a  foreign  county  without  the  preiiminaries  re- 
quired by  law,  nor  even  if  the  judgment  was  paid*  in  whole  or 
part  as  long  as  the  credit  does  not  appear  on  the  execution.^ 

Before  1852  an  execution  could  not  issue  upon  a  judgment 
after  the  lapse  of  a  year  and  a  day  without  a  scire  facias. 
Whether  the  proceedings  under  one  issued  after  a  year  and  a 
day  would  be  void  is  left  somewhat  in  doubt,  but  a  purchase 
by  the  plaintiflF  under  such  execution  could  certainly  not  stand.* 
But  one  execution  having  been  issued  within  the  year  and  day, 
others  might  follow  at  long  intervals.* 

That  the  return  day  of  the  execution  is  either  too  near  or 
too  far  oflF(Iess  than  thirty  or  more  than  ninety,  now  seventy, 
days  from  the  teste)  does  not  render  a  sale  under  it  void,  nor 
should  the  writ  be  quashed  ;*°  and  if  a  levy  is  made  before  the 
return  day,  the  sale  may  take  place  after  it."  But  where  the 
land  is  levied  on  <luring  the  defendant's  lifetime  it  can  not, 
with  or  without  a  venditioni  exponas,  be  sold  after  his  death, 
unless  upon  proper  revivor;*"  the  sale  is  void,  but  the  lien  of 
the  writ  is  kept  alive."  Though  the  statutes,  new  and  old,  re- 
quire a  deputy  to  sign  his  own  and  his  principalis  name,  the 
omission  of  either  name  to  the  return  is  not  fatal."    When  the 


•Hayden  v.  Dunlap,  8  Bibb,  216; 
Paris  V.  Banton,  6  J.  J.  Mar.  237: 
These  duties  of  the  sherift'  are  said  to 
be  "directory  "  only.  (See  also  Bee- 
ler  V.  Bullitt,  3  A.  K.  Mar.  281.) 

^  Cox  V.  Nelson,  1  Mon.94;  Mc- 
Connell  v.  Brown,  8  Mon.  679;  Bish- 
ops V.  Gregory,  5  B.  M.  860;  Walk- 
er V.  McKnight,  15  B.  M.  476;  Cole- 
man  v.  Trabue,  2  Bibb,  618. 

•  Hoskins  v.  Helm,  4  Litt.  310. 

'  Craig  V.  Johnson,  Hard.  620.  But 
where  the  execution  is  void,  e.  ff., 
where  it  is  issued  on  a  bond  which,  if 
regular,  would  have,  but  in  fact  has 
not,  the  force  of  a  judgment,  it  is  not 
aided  by  the  defendant  giving  up 
land  to  be  sold  under  it,  and  no  title 
will  pass.  (Ditto  v.  Geoghegan,  1 
Met.  169.)     It  was  issued  on  a  forth- 


coming bond,  given  under  an  execu- 
tion on  a  replevy  bond,  on  which  no 
security  must  be  taken. 

i^Goode  V.  Miller,  78  Ky.  236. 

"  Colyer  v.  Higgins,  1  Duval,  6; 
Savings  Institution  v.  Chinn*s  adm'r, 
7  Bush,  642. 

"  Holeman's  exW  v.  Holeman's 
heirs,  2  Bush,  615;  Burge's  adm'r  v. 
Brown,  6  Bush,  638.  In  Huston  v. 
Duncan,  1  Bush,  206,  the  reason  is 
given  that  the  sheriff  gains  no  pos- 
session, and  therefore  no  title  by  the 
levy;  hence  the  unencumbered  title 
passes  to  the  heirs. 

"  Ibid.,  and  comp.  Huston  v.  Dun- 
can, 1  Bush.  207. 

"  Winslow  v.  Austin,  6  J.  J.  Mar. 
408;  Humphrey's  ex'r  v.  Wade,  84 
Kv.  891. 
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sheriff  has  once  levied  he  can  sell,  though  he  have  meanwhile 
ceased  to  hold  the  office/'  Thus  it  is  important  to  know 
wherein  a  levy  on  land  consists.  The  definition  was  first 
given  in  1849: 

1.  The  sheriff  must  either  go  on  the  land  or  obtain  the  de- 
fendant's assent  to  a  levy  on  the  particular  tract,  or  notify  him 
thereof. 

2.  He  must  ^'make  an  official  and  specific  entry  upon 
the  execution  or  on  some  paper  thereto  attached,  of  the  estates 
and  the  levy.''"  But,  as  said  in  a  very  late  case,  this  entry 
need  not  be  written  out  at  the  time.  Where  the  sheriff  had 
set  down  only  the  date  and  the  word  "  levied,"  and  tlie  defend- 
ant died,  he  was  allowed  to  write  out  the  description  afterward, 
and  to  prove  by  parol  that  he  had  "levied"  at  the  time,  hy 
notification  to  the  defendant;  and  thus  the  lien  was  pre- 
served .*•• 

What  "entry  of  the  estate,"  i.  e.,  what  description  is  neces- 
sary, will  be  discussed  in  connection  with  the  sheriff's  deed. 
The  levy  should  specify  the  defendant's  interest,  whether  for 
life,  in  fee,  etc.,  whether  in  severalty  or  an  undivided  share, 
and  what  share ;  though  a  levy  on  the  fee  would  carry  any 
smaller  interest,  and  to  levy  on  a  smaller  interest  than  de- 
fendant owns,  though  irregular,  would  not  prevent  the  title  to 
such  smaller  interest  from  passing  by  the  sale.  Even  where 
a  joint  sale  of  several  parcels,  the  plaintiff  in  the  writ  being 
purchaser,  was  set  aside  as  fraudulent,  it  was  said  that  such 
sale  was  not  void  per  «6,"  though  it  might  be  so  under  mod- 
ern statutes. 

Should  the  sheriff  sell  more  land  than  what  the  writ  calls 
for,  the  sale  is  void  in  toto,  and  can  be  ratified  only  by  such 
a  writing  as  would  pass  the  estate."    An  excess  of  a  few  cents, 

wDemint  v.  Thompson,   80   Ky.  7  B.  M.  681,  688.)   Land  may  he  sold 

256.  under    several    executions    jointly, 

**  Lofland  v.  Ewing,  6  Litt.  42,  and  though   some  call   for  credit  sales, 

next  case.  others  heing  on   replevy  honds  for 

"••McBumie  V.  Overstreet,  8  B.  M.  cash  sales.     (Locke  v.    Coleman,  4 

800,  and  passim.  Mon.  818.) 

"  Daugherty  v.  Llnthicum,  8  Dana,  "  "Under  the  Statute  of  Frauds  " 

104.     (See  also  Wickliffe  v.  Bascom,  is  said  in  Pepper  v.  Commonwealth, 
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or  even  of  five  dollars,  arising  from  mistake,  will  be  excused 
on  the  maxim  de  minimiSy  if  no  more  land  was  sold  than  would 
have  been  needed  to  raise  the  exact  sum.^' 

The  execution  law  of  1828  (in  force  June  1),"  though  long 
and  minute,  introduces  but  little  change  in  the  sale  of  lands. 
They  must  now  be  made  *'in  the  court  yard'*  of  the  county, 
and  to  the  highest  bidder,  on  a  "  court  day,"  t.  «.,  on  the  first 
day  of  a  term,  after  ten  days'  advertising  by  bills  posted  at 
three  public  places  (unless  waived  by  written  consent).  Where 
the  execution  is  subject  to  replevy,  the  sale  is  on  a  credit  of 
three  months.  Lands  levied  upon  are  to  be  valued  (on  a  coin 
basis),  and  if  they  do  not  bring  two  thirds  of  the  appraised 
value  the  purchase  is  subject  to  a  .year's  redemption.  This 
rule  has  been  retained  under  all  subsequent  revisions;  and 
unless  bad  faith  can  be  shown  on  the  part  of  the  execution 
plaintiflF,  the  sheriff,  or  the  appraisers,  the  defendant  is  con- 
cluded by  the  appraisement,  though  there  may  have  been  a 
great  error  of  judgment,  and  if  the  bid  equals  two  thirds  of 
the  appraised,  though  not  of  the  real  vahie,  the  defendant  will 
not  be  allowed,  on  application  to  a  court  of  equity,  to  redeem.** 

The  valuation  and  redemption  does  not  apply  under  this 
act  to  land  given  up  by  the  defendant  and  lying  in  a  county 
other  than  that  in  which  he  resides,  or  in  which  the  judgment 


6  Mon.  30,  and  this  is  followed  up  by 
many  decisions,  e.  g..  Stover  v.  Bos- 
well,  3  Dana,  236;  Isaacs  v.  Gear- 
heart,  12  B.  M.  231.  Defendant  is 
not  estopped  at  law  by  assent  to  sale 
and  receiving  surplus;  but  where  the 
execution  defendant  had  waived  the 
excess  in  the  sale,  the  title  was  hold 
to  be  good  against  attiicks  by  subse- 
quent execution  levies.  (Thomas' 
adni'r  v.  Thomas'  adm'x,  and  Tanty 
v.  Butler,  87  Ky.  843.) 

w  Adams  v.  Keiser,  7  Dana,  209 
(excess  of  6}  cents);  Morrison  v. 
Bruce,  9  Dana,  211  (difference  of  $5 
in  Sl,40());  245  out  of  400  acres  were 
sold  off  one  side.  The  c<»urt  inti- 
mates  that  defendant  might  bo  re- 


lieved in  land  in  proportion  to  excess. 
(See  different  ruling  on  excess  in  case 
of  decretal  sales  in  next  section — ref- 
erence to  Daniel  v.  McHenry,4  Bush, 
281 .)  Section  81 2  of  the  Code  of  1 854 
made  an  exception  in  certain  cases  of 
land  sold  by  execution  from  Louis- 
ville Chancery  Court. 

«oM.  and  B.  Stat,  I,  631;  Sessions 
Acts  of  '28,  p.  142.  A  clause  in  Sec- 
tion 35  of  this  act  was  held  to  allow 
execution  sales  of  land  in  adverse 
possession.  (Frizzle  v.Veach,  1  Dana, 
211.)  If  the  sale  day  is  a  "court  day" 
it  suffices  without  the  return  saying 
so  in  so  many  words.  ( Bell  v.  Weath- 
erford,  12  Bush,  606.) 

***  Lawrence  v.  Edelen,  6  Bush,  56. 
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was  given.  (Nor^  until  1834^  to  executions  indorsed,  that 
bank  paper  may  be  taken.)  The  right  of  redemption  can  be 
sold  under  execution,  and  the  defendant  may  redeem  against 
both  sales  within  a  year  from  the  first. 

In  selling  less  than  a  whole  tract  under  the  twenty-eighth 
section  of  this  act,  which  has  ever  since  been  kept  in  force, 
the  officer  selling  must,  after  receiving  a  bid  equal  to  the  debt 
and  costs  for  the  whole,  cry  the  land  "  to  ascertain  who  will 
pay  the  debt,  etc.,  for  the  least  .  .  .  portion  of  the  land  off  of 
such  side  or  end,''  the  defendant  having  the  right  to  designate 
the  side ;  and  if  he  fail  to  do  so,  then  the  officer  must.  It 
seems  that  a  return  of  the  execution,  showing  a  sale  of  part, 
without  reciting  a  compliance  with  this  rule,  would  not  carry 
the  title.  The  part  sold  is  to  be  valued  again,  with  a  view  to 
the  redemption  law.  But  it  was  held,  "  that  the  omission  of 
the  sheriff  to  perform  this  (or  any  other)  duty,  after  the  sale 
was  fairly  made  can  not  annul  the  sale,  and  the  defendant  is 
remitted  to  his  suit  to  redeem. 

Section  36  of  the  act  of  1828  re-enacts  a  statute  of  1821,* 
which  makes  a  mortgagor's  title  subject  to  levy  and  sale.  It 
was  thought  that  this  law  applied  only  to  land  mortgaged  after 
the  date  of  that  statute."  But  the  mortgagee's  title,  even 
when  he  was  deemed  the  legal  owner,  could  not  be  levied  on 
and  sold,  nor  can  the  whole  estate  be  sold  under  a  joint  execu- 
tion against  mortgagor  and  mortgagee.** 

The  Code  of  1851  (see  Section  431  of  1854,  Section  401  of 
1876)  dispenses  with  the  scire  facias  to  revive  a  judgment  after 
a  year  and  a  day.  As  long  as  it  is  not  barred  execution  may 
issue,  and  by   the  Revised  and  General  Statutes  the  bar  is 


"Reidv.Heasloy,9Dana,824.  (See 
Vallandigham  v.  Worthington,  86 
Ky.  88.) 

"Omitted  in  M.  and  B.  Stat,  as 
saperseded. 

**Bell  V.  Com'th,  etc.,  1  J.  J.  Mar. 
650,  655.  If  the  land  was  sold  under 
ibis  law  as  an  "equity  of  redemption" 
without  appraisement,  and  it  turned 
out  that  the  mortgage  had  been  paid 


off  before  sale,  nothing  would  pass. 
(Dougherty  v.  Linlhicum,  8  Dana. 
198.) 

»*Buck  V.  Sanders,  1  Dana,  188; 
which  is  with  stronger  reason  so  un- 
der the  present  statute.  The  riheriff 
need  not  in  selling  specify  how  much 
the  mortgHge  is ;  the  purchaser  is 
referred  to  the  record.  (Bruce  v. 
Shaw,  16  B.  M.  80.) 
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fifteen  years  from  its  entry  or  from  the  date  of  the  last  execu- 
tion. Should  an  execution  issue  after  a  longer  interval,  it  will 
be  quashed  ;  whether  it  is  wholly  void  is  undetermined.*  The 
limitations  of  the  Rev.  Statutes  came  into  force  May  31, 1866. 

The  Revised  Statutes  come  next.  An  appraisement  is  di- 
rected and  a  year's  time  to  redeem,  where  less  than  two  thirds 
is  bid,  with  interest  at  the  rate  of  ten  per  centum,  and  during 
the  year  the  owner  retains  the  possession. 

The  defendant  is  bound  by  the  appraisement,  though  it 
may  fall  below  the  true  value;  but  should  the  appraisers  have 
made  a  mistake  as  to  quantity  or  location,  it  seems  the  execu- 
tion defendant  might,  against  the  purchaser  and  volunteers 
under  him,  be  relieved  in  equity." 

An  awkward  proceeding  is  created  by  the  Revised  Statutes 
(Chapter  36,  Article  XV ;  General  Statutes,  Chapter  38,  Arti- 
cle XIV)  for  selling  encumbered  property.  Where  the  de- 
fendant has  owned  the  legal  title  and  ''  has  encumbered  it  by 
mortgage,  deed  of  trust,  or  otherwise,"  the  sale  under  execu- 
tion will  give  to  the  purcliaser  only  a  lien  for  the  amount  of  his 
bid,  with  ten  per  cent  interest,  which  was  to  be  enforced  by 
suit  in  equity,  subject  to  older  encumbrances,  and  which  is  lost 
if  at  the  chancery  sale  the  property  does  not  bring  enough ; 
while,  under  the  law  of  1821  and  1828,  the  purchaser  got  all 
the  title  of  the  mortgagor.  But  this  new  rule  did  not,  under 
the  Revised  Statutes,  extend  to  a  vendor's  lien;"  but  the  exe- 
cution  bidder  of  lands  thus  and   not  otherwise  encumbered 


"  Yeiser  &  Co.  v.  Lockhart,  2  Bush, 
231,  refers  to  Rev.  Stat ,  Ch.  63  (Lim- 
itations*), Art.  II.,  Sec.  1. 

*•  Vallandigham  v.  Worthington, 
83  Ky.  83. 

"  Moriarty  v.  Vessey,  6  Bush,  115 ; 
Campbell  v.  Wooldridge,  Ibid.  821. 
A  mechanic's  lien  was  deemed  an  en- 
cumbrance  within  meaning  of  Kev. 
Stat.  ( Brown  v.  Story's  adm'r,  4  Met. 
817).  The  purchaser  may  assail  the 
encumbrance  as  fraudulent,  or  show 
that  it  is  paid  off,  and  thus  advance 
his  lien.   ( Atkins  v.  Emison,  10  Bush, 


9.)  It  is  hard  to  say  what  effect  a 
sale  under  an  execution  would  have, 
which  is  levied  on  land  already  lev- 
ied under  an  order  of  attachment 
Such  a  levy  of  an  execution  was  held 
expressly  valid  in  Oldham  v.  Scriv- 
ener, 8  B.  M.  880,  before  the  "  En- 
cumbered Estates  law"  of  1852;  in 
Husbands  v.  Jones,  9  Bush,  218,  some 
doubt  is  thrown  upon  it,  but  nothing 
is  decided  in  the  case,  except  the  in- 
feriority of  the  saie  under  the  later 
to  that  under  the  earlier  process. 
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woiildy  subject  to  such  lien,  obtain  a  good  title.  To  meet  this 
point  the  words  ^'  encumbered  by  him  for  the  purchase  money" 
have  been  added  in  the  General  Statutes. 

The  latter  also  give  to  the  purchaser  a  summary  remedy  to 
get  possession  of  the  land  bought,  and  in  doing  so  provides, 
among  other  things,  that  where  the  defendant's  interest  appears 
to  be  equitable,  the  court  hearing  the  motion  may  act  as  a 
court  of  equity  would  in  a  judgment  creditor's  suit."  Hence 
the  sale  of  an  equity  in  land  is  no  longer  void,  but  that  the 
sale  of  even  an  unencumbered  equity  (other  than  a  naked  trust) 
would  give  any  thing  more  than  a  lien  is  very  doubtful. 

An  execution  from  a  Quarterly  or  a  Justice's  Court  can 
not  be  levied  on  lands.*  There  is  no  reason  why  a  judgment, 
say  for  costs,  from  the  County  Court,  6.  g.^  in  probate  matters, 
should  not  be  so  levied,  but  the  question  has  not  been  tested 
in  any  reported  case. 

Under  Section  667  of  the  Code  (and  so  under  former  laws) 
any  "  writ,"  when  the  ^eriff  is  disqualified  by  interest  or  oth- 
erwise, may  be  addressed  to  and  executed  by  the  coroner,  next 
by  the  jailer,  next  by  any  constable.  This  order  must  not  be 
broken.  An  execution  addressed  to  "coroner  or  jailer"  im- 
plies that  the  coroner  is  qualified,  and  a  sale  of  land  under  it 
by  the  jailer  is  void.^ 

The  lien  of  the  execution  may  be  lost  by  delay,  or  "  aban- 
-doped,"  so  as  to  let  in  a  subsequent  execution,  or  a  purchaser, 
or  the  general  creditors  on  the  defendant's  death.  Three 
years  in  one  case,  two  years  in  another,  seventeen  months  in  a 
third,  were  deemed  sufficient  to  work  an  abandonment,  and 
the  notice  which  the  record  gives  of  the  writ  will  not  keep  it 
alive." 

An  act  of  March  6,  1878,  requires  the  sheriff  to  turn  over 
to  the  circuit  clerk  of  his  own  county  any  execution  sent  to 
him  from  other  counties,  to  be  recorded  like  executions  issuing 

«  Ch.  88,  Art.  XII,  Sec.  IL  on  land. 

•"OrcoUTtof  similar  jurisdiction,"  '°Gowdy  ▼.   Sanders,   Law    Rep. 

Code  of  Prac.  1864,  Sec.  846  (1876),  1889,  p.  82. 

Sec.  728,  providing   for   transcripts  "Owen  v.  Patteson,  6B.  M.  488; 

from  sach  courts  to  the  Circuit  Court  Deposit  Bank   y.  .  Berry's  adm'r,  2 

with  a  view  to  a  ^.  /a.  to  be  levied  Bush,  287. 

17 
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from  the  clerk's  own  office ;  he  is  then  to  take  it  back  and  en- 
force it.  The  object  is  to  enable  those  who  examine  the  de- 
fendant's title  to  find  the  liens  upon  it;  but  it  has  been  held  that 
such  lien  is  not  lost  by  the  failure  of  the  clerk  to  record  the 
"  foreign  "  execution." 

A  sale  under  execution  can  not  be  disturbed  by  the  subse- 
quent reversal  of  the  judgment^  not  even  when  the  plaintiff 
is  the  purchaser ;  except  for  fraud,  in  which  the  purchaser  has 
taken  part."  On  .the  other  hand,  if  the  judgment  after  levy 
of  a  yi.  /a.  be  enjoined  or  superseded,  the  force  of  the  writ  is 
at  an  end,  and  is  not  relieved  by  a  discharge  of  the  injunction, 
or  a  dismissal  of  the  appeal,  or  affirmal.**  A  replevy  or  other 
statutory  bond,  not  taken  in  conformity  with  the  law  (c.  ^., 
a  replevy  bond  maturing  in  six  months)  has  not  the  force  of  a 
judgment,  and  an  execution  thereon  is  void." 

The  law  as  to  de  facto  officers  is  stated  aupra  in  Section  48. 

Chancery  will  relieve  the  owner  against  the  purchaser 
under  execution,  who,  by  a  promise  to  allow  redemption,  lulls 
the  vigilance  of  the  owner  and  keeps  him  from  an  endeavor 
to  obtain  a  better  price.  A  dictum  in  an  old  and  one  late  case 
support  this  statement,"  aside  of  the  analogy  of  clear  and  very 
late  cases  of  judicial  sales.     (See  next  section.) 

The  methods  of  quashing  execution  sales  for  fraud  or 
irregularity,  either  by  motion  or  suit  in  equity,  can  not  be 
treated  here.  The  law  on  the  merits  is  substantially  the  sam« 
as  in  other  States,  perhaps  a  little  more  liberal  in  favor  of  the 
execution  debtor;  the  manner  of  proceeding  by  motion  is 
given  in  Article  XV  of  Chapter  38  of  the  General  Statutes. 

An  execution  on  behalf  of  the  Commonwealth  against  the 
sheriff  and  his  sureties  for  the  collection  of  State  revenue 
carries  its  lien,  under  the  revenue  law  of  1886,  back  to  the 
commencement  of  the  action  or  motion  by  which  the  judg- 
ment was  obtained.^     A  title  by  execution  or  other  coercive 

"Soaper  v.  Howard,  86  Ky.  256.  »*  Keith  v.  Wilson,  3  Mete.  201. 

This  makes  it  necessary  in  examining  **  Vertrees  v.  Shean,  2  Mete.  292. 

a  title  to  go  to  the  sheriff *s  office  for  ■•Lillard  v.  Casey,  "l   Bibb,  469; 

"  foreign  executions."  (See  act  in  B.  Dupuy  v.  McMillan,  2  Duv.  666. 

and  F.  Gen.  Stat.,  p.  685.)  "  Revenue  Act  in  B.  and  F.  ed.  O. 

»  Reardon  v.  Searcy,  2  Bibb,  202.  St.,  p.  1086. 
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sale  has  been  held  in  one  respect  to  be  weaker  than  that  ob- 
tained by  an  ordinary  purchaser.  The  statute  declares  that 
where  the  heir  or  devisee  aliens  land  before  suit  brought,  he 
shall  be  answerable  to  the  creditors  for  the  price,  but  the  land 
in  the  hands  of  a  bona  fide  purchaser  shall  not  be  liable.  On 
some  grounds,  not  stated,  this  protection  is  not  granted  to  a 
purchaser  under  execution  sale.^ 

Sec.  72.  Judicial  Sales.  A  judicial  sale  confers  on  the 
purchaser  the  title  of  all  the  parties  who  at  the  time  of  judg- 
ment rendered  are  "  before  the  court. '^  In  a  judgment  or  decree 
to  sell  land,  a  commissioner  is  always  named  to  make  the  sale ; 
in  the  Louisville  Chancery,  and  Louisville  Law  and  Equity 
Court,  the  Marshal  of  the  court  is,  under  the  acts  constituting 
the  courts,  designated  to  make  all  sales.  A  decree  of  sale  has 
been  held  erroneous  for  not  describing  the  land  to  be  sold  in 
its  own  body  without  reference  to  other  papers;  but  it  would 
not  for  such  a  defect  be  deemed  void. 

But  the  Commissioner  is  only  the  agent  of  the  court,  to 
whom  he  is  to  report,  and  the  purchaser  is  not  even  the  equi- 
table owner  till  the  sale  is  confirmed.  Though  the  Court  of 
Appeals,  in  1873,  broke  up  the  practice  then  prevailing  of 
"opening  the  bids^^  upon  a  proposed  advance  often  per  cent, 
yet  the  rule  was  still  recognized,*  "that  a  party  purchasing  at 
such  sales  becomes  only  an  accepted  bidder,  and  the  comple- 
tion of  his  purchase  depends  upon  the  discretion  of  the  Chan- 
cellor." The  confirmation  of  the  sale  is  a  final  judgment, 
subject  to  appeal  between  the  parties  to  the  suit  on  the  one 
side  and  the  purchaser  on  the  other,  and  until  vacated  or  re- 
versed is  obligatory  on  both.  Hence  the  purchaser,  after  con- 
firmation, can  not  object  to  pay  his  sale  bonds  when  he  finds  a 
flaw  in  the  title  to  the  lands  bought.*     It  is  diffierent  where 

*Gen.  Stat.,  44,   Art.  I,  Sec.  8;  taxes,  Farmers'  Bank  of  Kentucky 

Scobee  v.  Bridges,  87  Ky.  427.  v.  Peters,  18  Bush,  691;  these  fall  on 

*  Stump  V.  Martin,  9   Bush,  285,  the  purchaser,  though  lie  might,  if 

289.  the  arrears  were  heavy,  before  con- 

*Megowan  V.  Pennebaker,  3  Mete.  firmation,  be  excused  from  the  bid. 
601,  where  dower  was  outstanding,  But  since  the  Code  of  1876  the  pur- 
refers  to  Todd  V.  Doud's  heirs,  1  chaser  in  the  Louisville  Chancery 
Mete.   281.    Same  as   to  arrears  of  (or  L.  and  E.)Court  has,  by  Sec.  778, 
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the  sale  is  made  under  a  void  judgment:  it  is  then  void. 
Under  a  valid  judgment  lands  might  be  sold,  in  which  the 
parties  have  no  title,  and  of  which  the  court  can  not  give  poises- 
siouy  but  which  it  professes  to  sell  absolutely.  Whether  a  pur- 
chaser of  such  lands  could  after  confirmation  be  relieved  has 
not  come  up;  the  failure  of  title  alone  is  not  enough  to  relieve 
him  ;  the  principle  caveat  emptor  must  be  upheld.' 

Where  land  is  sold  by  the  acre  and  turns  out  to  be  much 
more  or  much  less  than  the  quantity  paid  for,  relief  in  equity 
will  be  given  to  the  parties  against  the  confirmed  purchaser, 
or  to  him  against  them,  in  like  manner  as  if  the  sale  had  been 
private.  An  excess  of  the  commissioner  in  selling  for  more 
than  is  required  is  not  as  fatal  as  a  like  excess  in  an  execution 
sale.  If  excepted  to,  the  sale  will  be  set  aside;  but  if  for 
want  of  exceptions,  or  through  error  of  the  court  the  report 
has  been  confirmed,  then  there  is  a  final  judgment,  which  after 
the  term  can  only  be  set  aside  by  appeal  or  suit  to  vacate.** 

As  a  rule  a  purchaser  is  not  affected  by  the  subsequent  re- 
versal of  the  decree  of  sale.  But  the  courts  of  some  States, 
perhaps  under  local  statutes,  have  laid  down  a  different  rule, 
where  the  plaintiff,  who  has  notice  of  the  error  in  his  own  de- 
cree, purchases,  and  compel  him  to  restore  the  thing  purchased 


the  right  to  have  all  taxes  and  assess^ 
mcnts  paid  out  of  the  purchase 
money.  In  Mei;t>wan  v.  Way,  1  Mote. 
418,  at  page  4*J1  is  a  remark  as  if  the 
court  guaranteed  a  title ;  but  proba- 
bly the  sale  had  not  been  confirmed 
when  th"e  objection  was  raised. 

^  Preston  v.  Breckinridge,  86  Ky. 
619.  In  one  case  it  was  held  that  the 
plaintiff  by  stirring  the  point  jus- 
tified the  purchaser  in  raising  the 
question  of  title;  Humphreys  ex'r  v. 
Wade,  84  Ky.  391;  Williams  v. 
Glenn's  adm'r,  87  Ky.  87,  Dictum 
(p.  91),  that  the  purchaser  may  sue 
the  debtor  in  the  decree  whose  debt 
he  paid  without  consideration. 

'"  Dawson  v.  Litsey,  10  Bush,  410, 
apparently     overruling    Blakey    v. 


Abert,  1  Dana,  185 — in  which  a  com- 
missioner's sale  of  too  much  land  is 
called  void — but  which  was  decided 
on  writ  of  error  to  the  order  of  con- 
firmation, and  Gathright  v.  Hagard, 
17  B.  M.  601,  a  direct  proceeding  to 
vacate  the  judgment  of  confirma- 
tion. The  Code  of  1854,  Sec.  812, 
allows  the  sale  of  an  excess  in  cer^ 
tain  cases,  under  d*  crees  of  the  Lou- 
isville Chancery  Court,  and  the  Code 
of  1876,  in  Sec.  694,  applicable  to  all 
the  State,  lets  the  couri  adjudging  a 
sale  determine  whether  or  not  the 
tract  can  be  divided  without  materi- 
ally impairing  its  value;  and  if  thi« 
can  not  be  done,  the  whole  tract  must 
be  sold  and  the  surplus  be  turned 
over  to  the  owner. 
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upon  a  reversal.  The  Kentucky  Court  of  Appeals,  when  the 
land  of  the  supposed  debtor  is  sold,  disallows  this  distinction.* 
Where  the  reversal  is  on  the  question  of  debt  and  the  owner- 
ship of  the  thing  sold  is  not  at  issue,  the  case  is  analogous  to 
that  of  an  execution  sale  under  a  reversible  judgment  at  law, 
and  plain  enough.  But  where  lands  claimed  by  B  are  sold  for 
A^s  debt  under-a  decree,  afterward  reversed  at  B^s  instance, 
the  question,  whether  the  sale,  though  confirmed,  shall  stand, 
is  rather  close.  It  arose  in  1867,'  where  the  wife^s  lands  were 
ordered  to  be  sold  for  the  husband's  debt,  as  being  held  in 
fraud  of  creditors :  the  plaintiffs  having  bid  in  some  of  the 
lands,  transferred  their  bid  to  a  stranger :  other  lands  were 
bought  by  another  stranger.  The  court  criticised  the  older 
cases  in  which  the  purchase  by  a  party  is  deemed  as  good  as 
one  made  by  an  outsider;  it  laid  hold  of  the  fact  that  a  bid 
came  through  the  plaintiffs,  and  that  when  the  appeal  was 
taken  the  purchasers  had  not  paid  the  whole  price  nor  re- 
ceived a  deed.  Upon  a  petition  for  rehearing  the  court 
(Williams,  J.)  yielded  so  far  as  to  give  the  purchasers  a  first 
lien  for  the  amount  paid  by  them,  before  appeal  taken,  subject 
to  an  account  for  rents,  taxes,  and  improvements.  In  the  old 
case  (1827)  here  criticised,  the  original  suit  was  one  to  sell  a 
tract  in  which  the  appellant  was  interested,  to  satisfy  appellee's 
claim  arising  under  appellant's  interest,  while  the  purchasers 
were  other  defendants  in  that  suit,  also  interested  in  the  land. 
They  were  allowed  to  hold  it,  though  on  error  to  the  decree  of 
sale,  appellee's  claim  had  been  thrown  out.    At  last,  in  1888,*" 

*Parker'sheirs  V.Anderson's  heirp,  ston,  4  Dana,  185,  the  appellant  Imd 

6  Hon.  445  (1827 — purchase  by  co-  superseded  before  the  coniinissioner 

defendant),  Yocum  v.  Foreman,  14  made  a  deed  to  the  purchaser;  whether 

Bush,  494  (1879),  and  intermediate  the  sale  had  b«'en  confirmed  is  imt 

casps  quoted  in  the  latter.  Gossum  v.  clear  from  the  report.   Debell  v.  F(»x- 

Donald-'OP,  18  B.  M.  230, 237,  is  very  worthy's  heirs,  9  B   M.  228,  is  not  in 

pointed.  A  sale  will  not  be  disturbed  point ;  the  vacated  decree  was  not  for 

though   made  after  appeal   prayed,  a  sale,  but  for  conveyance, 

and   before   supersodeas.     (Bank   of  *•  Baker    v.    Baker,    87    Ky.    461 

Ky.  V.  Vanmeter,  10  B.  M.  63.)  (Hall  v.  Miller  not  quoted).    In  n  suit 

^Hall  and  wife  v.  Miller,  1  Bush,  for  damages  for  causinj^  the  erruiie- 

229;  contra.  Whiting  v.  Bank  of  the  ous  sale,  the  value  at  the  time  of  sale 

U.  S.,  13  Pet.  6,  on  appeal  from  U.  S.  with   inienpt  is  the  measure  of  re- 

C.  C.  for  Ky.     In  Campbell  v.  John-  covery.  ( Hays  v.GriflSth,85  Ky.386.) 
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the  Court  of  Appeals  laid  down  the  distinction,  that  where  the 
lands  sold  belong  to  a  person  other  than  the  debtor  (for  in- 
stance, a  voluntary  grantee  who  can  not  hold  against  a  previ- 
ous creditor),  and  the  decree  of  sale  under  which  the  plaintiff 
has  purchased  is  reversed,  his  title  fails.  The  judgment  con- 
firming the  sale  is  void,  if  before  its  entry  either  the  former 
owner  or  the  purchaser  dies.  In  such  case 'the  proceedings 
should  be  regularly  revived.* 

The  Louisville  charter  of  1851  gave  to  the  holders  of  ap- 
portionment warrants  a  lien  on  abutting  lots,  enforcible  in 
equity,  and  required  the  court  "  confirming  the  sale  "  to  give 
three  years  in  which  to  redeem,  by  payment  of  the  bid  with 
ten  per  cent  interest  and  all  taxes  and  assessments.  It  was 
held  that  lapse  of  time  before  the  confirmation  is  not  to  be 
considered,  but  the  confirming  order  is  erroneous  unless  it 
allows  three  years  thereafter,  and  that  the  redeeming  owner 
need  not  pay  taxes  and  assessments  paid  before  the  confirma- 
tion.^ 

A  judgment  of  confirmation  may  be  vacated  for  "  inevi- 
table misfortune  preventing  a  defense  "  and  kindred  grounds 
given  in  Section  521  of  the  Code  of  1876  (Section  579  in 
1854),  and  in  such  proceeding  the  error  in  the  judgment  for  a 
sale  will  have  some  weight.* 

Great  inadequacy  (such  as  a  bid  of  $73  for  a  lot  worth 
$1,200)  with  slight  circumstances  of  fraud  or  accident  will 
justify  the  Chancellor  to  set  aside  a  confirmed  sale,  though  in- 
suflScient  by  itself.* 

Where  the  successful  bidder  at  a  decretal  sale  prevents 
others  from  competing  by  giving  out  that  he  is  buying  the 
land  for  the  benefit  and  protection  of  the  owner,  equity  will 
hold  him  as  a  trustee,  and  will  allow  the  owner  to  redeem." 

«Fox  V.  Barbee,  79  Ky.  688,  693  'Fox  v.  Barbee,  Ibid,  594,  598. 

(owner dead);  Gill  v.  Hewott,  7  Bush,  ^  yowell  v.  Gaines,  2  Bu.,  211,  214. 

10  (by  analogy;  purchaser  died  before  »  Bean  v.  Haffendorfer,  84  Ky .  686. 

order  for  deed — deed  bad).    The  rule  *®Crutcher  v.  Hord,  4  Bush,  866. 

of  Cumber  v.  Wane  (Sm.  L.  C),  that  See  also  Miller  v.  Antle,  2  Bush,  408; 

a  judgment  may  be  entered  nunc  pro  Green  v.  Ball,  4  Bush,  691.     An  tm- 

iunCf  where  defendant  dies  after  a  plied  iniat  is  raised  in  favor  of  the 

cuina  advisare  vult,  is  unknown  in  original  owner,  and  the  Statute  of 

Kentucky.  Frauds  does  not  apply. 
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The  facts  should  be  made  out  pretty  clearly.  But  it  was  said 
that  acts  are  louder  than  words;  and  where  the  purchaser, 
having  bid  a  very  disproportionate  price,  allows  the  original 
owner  to  remain  in  possession  for  a  long  time,  and  to  erect 
improvements,  and  there  seemed  to  be  a  purpose  that  he 
should  take  the  title  only  for  his  indemnity  (though  he  really 
kept  no  one  from  bidding),  the  owner  will  be  given  an  oppor- 
tunity to  j-edeem  upon  the  payment  of  all  costs." 

Where  a  trustee  has  the  power,  and  is  in  duty  bound  to  sell 
at  the  request  of  a  party  in  interest  so  as  to  cut  off  the  title 
of  all  others,  the  sale  by  the  court,  in  a  suit  brought  against 
him  to  compel  a  sale,  and  a  commissioner's  deed  thereunder 
are  equivalent  to  a  deed  by  the  trustee,  and  will  bar  all  the. 
beneficiaries  under  the  trust." 

It  is  irregular  for  the  commissioner  of  the  court,  who  is  to 
sell,  to  let  an  auctioneer  cry  off  the  land  in  his  absence,  and 
such  a  sale  would  be  set  aside  upon  exception ;  but  when  con- 
firmed it  seems  that  it  would  pass  the  title,  though  this  is 
drawn  into  doubt  by  the  language  of  the  Court  of  Appeals." 

Under  the  act  of  April  9,  1878,"  lands  ordered  to  be  sold 
by  the  judgment  of  a  court  must  be  valued  "  by  two  disin- 
terested intelligent  housekeepers,''  and,  unless  the  bid  reaches 
two  thirds  of  the  valuation,  the  sale  is  for  one  year  subject  to 
be  redeemed,  with  interest  at  the  rate  of  ten  per  cent  per  an- 
num, and  the  possession  remains  meanwhile  with  the  former 
owner. 

This  law  applies  to  sales  for  debt  only  (including  sales  to 
wind  up  an  insolvent  assignment),"  not  to  sales  for  division, 
maintenance,  or  reinvestment,"  and,  on  constitutional  grounds, 
it  does  not  affect  sales  to  enforce  demands  arising  by  contract 
before  the  passage  of  the  actJ^  An  attorney  of  record  for  the 
debtor  can  not,  as  such,  waive  the  right  to*  redeem." 

"  Piehback  v.  Green,  87  Ky.  107.  "Graves  &  Wells  v.  Long,  87  Ky. 

"  Walker  v.  Smyser's  exr's,  80  Ky.  441. 

620.  "  Wooldridge  v.  Jacob,  79  Ky  250. 

"Noland   v.   Noland's   adm'r,  12  "  Collins  v.  Collins,  79  Ky.  88. 

Bush,  427  (last  line  but  one,  "  leaves  "  Graves  &  Wells  v.  Long,  87  Ky. 

the  purchaser  without  title.")  441. 

"  B.  and  F.  Gen.  Stat.,  835. 
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Sec.  73.  Commissioners'  and  Sheriffs'  Deeds.  A  Vir- 
ginia act  of  1776,^  which  confers  the  legal  title  on  those 
who  hold  under  a  sheriff's  or  commissioner's  deed  in  pursu- 
ance to  a  judgment  or  decree  is  retrospective  only.  An  act  of 
1785  (in  force  in  1787)  authorized  guardians  and  commission- 
ers to  execute  deeds  upon  decrees  for  title  against  infants  and 
persons  of  unsound  mind.'  A  Kentucky  act  of  1795  al- 
lowed the  County  Court,  upon  request  of  the  personal  repre- 
.sentative  of  one  who  had  sold  land  within  its  county  by 
executory  contract,  to  appoint  "three  fit  persons  guardians" 
of  the  infant  heirs  with  powers  to  execute  deeds  as  contracted 
for.^  Such  action  was  thought  to  be  almost  ministerial,  and 
unless  closely  following  the  law,  invalid,  while  where  a  supe- 
rior court  of  equity  ordered  a  commissioner's  deed  prematurely 
it  was  barely  error.*  An  act  of  December  16,  1802,'  enlarging 
that  of  1795,  enables  the  commissioners  to  convey  the  shares  of 
the  adults  as  well  as  of  the  minors.  Lastly,  the  act  of  Febru- 
ary 16,  1808,*  in  general  words  enables  a  court  of  equity  to 
order  deeds  to  be  made  in  pursuance  of  its  decrees,  either 
when  the  defendant  fulls  to  comply  with  the  mandate  of  the 
court  or  is  absent  or  a  non-resident.  It  seems  that  commis- 
sioners' deeds,  which  were  constantly  made  to  purchasers  at 
decretal  sales,  were  thought  good  under  the  act  of  1776,  by 
giving  it  a  prospective  meaning  by  implication.' 

Until  May  31,  1865,  a  judgment  for  a  conveyance  had  to 
be  revived,  if  before  completion  of  the  deed  either  owner  or 
purchaser  died.  An  act  of  that  day®  gave  force  to  a  deed 
made  in  pursuance  of  the  judgment,  even  though  such  death 
intervened;  the  deed  must  ignore  such  death.     An  order  con- 


^  M.  and  B.  Stat.,  I,  454;  Sections 
7  and  8  of  Act;  Lit!  Laws  Ky.,  IV, 
484. 

*  M.  and  B.  Stat.,  1, 456 ;  Litt.  Laws 
Ky.,  I,  678.  As  to  early  acts  on  com- 
missioners to  divide  land,  see  Sec- 
tion 79. 

SM.  and  B.  Stat.,  1, 455 ;  Litt.  Laws 
Ky.,  I,  279. 

*Nesbitt  V.  Gregory,  7  J.  J.  Mar. 


271. 

»  M.  and  B.  Stat.,  1, 457 ;  Litt.  Laws 
Ky.,  Ill,  18. 

•M.and  B.Stat., 1, 458;  Litt. Laws 
Ky.,  Ill,  460. 

^  Morehead  and  Brown  print  Sec- 
tions 7  and  8  of  the  Act  of  1776,  aa 
to  commissioners'  deeds,  as  being  then 
(1834)  in  force. 

*  Myers'  Suppl.,  p.  118. 
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firming  a  sale^  but  not  directing  a  deed  in  so  many  words^  is 
not  aided  by  this  statute.^ 

A  purchaser  without  deed,  or  plaintiff  having  a  decree  for 
conveyance,  can  transfer  his  confirmed  bid  or  decree  by  a 
mere  writing  or  order  of  court,  and  thus  cut  off  his  wife's 
dower.  The  commissioner's  deed  (see  Code,  Section  398 — 
old  Code,  Section  438)  is  of  no  force  until  approved  by  the 
court  (even  where  a  trustee  is  directed  to  convey  what  he 
could  not  convey  without  such  direction),  but  is  not  invalid 
when  the  commissioner,  like  a  sheriff,  draws  and  executes  it  in 
his  own  name,  of  course  referring  to  the  judgment. 

The  custom  in  the  country  (and  such  was  the  requirement 
of  some  statutes)  is  not  to  have  a  commissioner's  deed  till  the 
whole  purchase-money  is  paid  ;  at  Louisville  it  iu  usual  (and 
the  law  authorizes  it  everywhere)  to  have  a  commissioner's 
deed  at  once  after  confirmation,  with  a  reservation  of  lien. 
When  this  is  done  the  lien  can  only  be  enforced  by  a  regular 
suit,*"  though  the  purchaser  may  be  forced  (as  long  as  he  has 
not  parted  with  his  purchase)  by  rule  and  attachment  to  sur- 
render it  or  any  other  property  to  be  re-sold  for  cash.  In  a 
case  of  doubtful  authority  already  quoted,  it  was  thought 
that  a  purchaser  before  deed  was  given  stood  in  a  somewhat 
weaker  position  than  he  would  otherwise."  The  right  of  pos- 
session of  a  purchaser  at  a  judicial  sale  or  other  party  entitled 
to  a  commissioner's  deed  does  not  depend  upon  the  deed  being 
made;  with  a  purchaser  under  execution  it  does  depend  on  the 
sheriff's  deed." 

Neither  a  commissioner's  nor  a  sheriff's  deed  proves  more 
than  its  own  existence — the  last  step  in  conferring  the  title  at 
law.  The  record,  or  the  judgment,^^  execution  and  return  must 
be  produced. 


»  Gill  V.  Hewitt,  7  Bush.  10,  15. 

— Nesbitt  V.  Gregory,  7  J.  J.  Mar. 
271 ;  Boyce  v.  Pritchett,  6  Dana,  233. 
Deeds  made  since  the  Code  (sec  Sec. 
439  of  old,  Sec.  399  of  new  Code)  run 
in  the  name  of  "the  parties  by  A.  B., 
Commissioner,  etc.,"  and  are  signed 
by   the    latter   without   adding  the 


names  of  the  parties  at  the  bottom. 

>"  Nathan  v.  Jones,  MS.  Op.,  1876. 

"  Hall  V.  Miller,  1  .Bush,  229. 

"Gen.  Stat.,  Chap.  88,  Art.  12. 

"Smith  V.  Moreiiian,  1  Mon.  154. 
Plaintiff  deriving  title  from  pntentee 
through  sheriff's  deed  non-suited  for 
not  producing  judgment.     Replevy 


266 


KENTUCKY   JURISPRUDENCE. 


[CH.  XI. 


The  sheriflF's  deed  is  good  if  even  in  an  informal  way  it 
identifies  the  execution  on  which  it  rests.'*  It  must  also  iden- 
tify the  land  sold,  and,  in  doing  so,  it  ought  to  follow  the  levy 
(made  while  the  execution  was  alive),  for  from  this  all  the 
power  of  the  sheriff  to  sell  and  to  convey  is  derived.  Some  of 
the  older  cases  use  very  loose  language  about  the  description 
in  the  levy,  and  would  even  admit  other  evidence  to  show 
what  was  sold,  on  the  ground  that  the  sale  being  once  made 
the  purchaser's  right  can  not  be  affected  by  the  defective  de- 
scription afterward  returned.**  The  language  of  such  an 
opinion  was  quoted  in  1877,  but  the  court  there  said,  on  the 
facts  then  before  them,  that  the  levy  was  "sufficiently  descrip- 
tive.''** While  now  the  sheriff's  deed  can  be  made  only  after 
the  time  to  redeem,  when  there  is  a  redemption,  has  expired, 
it  was  different  under  the  execution  law  of  1828. 

The  sheriff's  deed  may  be  made  either  by  the  sheriff  him- 
self or  by  the  deputy  who  acted  in  selling,  though  either  of 
these  be  out  of  office,  or  by  the  succeeding  sheriff.  (In  the 
latter  case  a  former  statute  required  a  certificate  to  be  exhib- 
ited by  the  old  to  the  new  sheriff  that  the  purchase- money 
was  paid,  but  this  fact  would  be  presumed  from  the  making  of 
the  deed.)  The  rule  was  formerly  one  of  construction,  but  is 
now  written  in  the  statute."  Of  course,  where  the  coroner, 
or  Marshal  of  the  Louisville  Chancery  Court,  etc.,  sells,  such 
officer  ought  to  execute  the  deed.  And  the  sheriff  (or  his  suc- 
cessor) may  convey  after  the  death  of  the  execution  debtor.'* 

A  commissioner's  deed,  made  in  pursuance  of  a  decree  or 
judgment  other  than  one  confirming  a  sale,  falls  to  the  ground 


or  other  bond  having  effect  of  judg- 
ment (see  Gen.  Stat.,  Chap.  88,  Art. 
11)  enough,  without  going  to  judg- 
ment behind  it.  (Locke  v.  Coleman, 
4  Mon.  815.  319.) 

"  McGuire  v.  Kouns,  7  Mon.  387. 

"Reed  v.  Heasley,  9  Dana,  3-25. 
Recitals  in  deed  not  best  evidence  of 
orders  in  court.  (Short  v.  Clay,  1 
Mar.  371.) 

"Bell   V.  Weatherford,  12   Bush, 


606.  Here  the  number  of  acres  was 
given,  the  county  in  which,  the  wa- 
ter-course whereon,  and  a  reference 
to  the  deeds  under  which  defendant 
held. 

"  Winslow  V.  Austin,  6  J.  J.  Mar. 
410;  Phillips  v.  Jamison,  14  B.  M. 
583;  Gen.  Stat.,  Chap.  38,  Art.  11, 
Sec.  8. 

"  Thomas'  adm'r  v.  Thomas,  etc., 
87  Ky.  343. 
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with  its  reversal;  not  only  the  grantee,  but  those  claiming 
under  him,  must  take  notice  of  the  error,  and  their  title  comes 
to  an  end.** 

Sec.  74.  Infants'  Lands,  etc.,  Before  1852.  A  court 
will  sell  the  lands  of  infants  and  of  other  persons  under  disa- 
bility when  they  are  heirs  to  the  debtor,  or  become  terre-tenants 
after  the  encumbrance,  and  such  sales  have  to  be  judged  by 
those  general  rules  that  apply  to  all  judicial  sales.*  But  there 
have  also  been  from  time  to  time  a  number  of  statutes  under 
which  the  lands  of  infants  and  other  wards  of  the  Com- 
monwealth have  been  sold  for  one  or  more  of  the  following 
purposes : 

1.  To  pay  off  debts  and  encumbrances,  not  at  the  suit  of 
any  one  creditor,  but  of  the  guardian  or  other  representative 
of  the  owner^s  interest. 

2.  For  the  maintenance  or  support  of  the  owner. 

3.  For  the  purpose  of  division  of  the  proceeds  among  joint 
owners. 

4.  For  reinvestment ;  and  this  particularly  as  to  lands 
held  in  strict  settlement,  with  remainders  over,  whether  vested 
or  contingent. 

Before  the  adoption  of  the  new  Constitution  the  legislature 
often  passed  a  private  act  to  meet  the  case  of  some  one  infant 
or  family  of  infants,  and  the  constitutionality  of  those  acts  was 
sustained,  first  where  the  administrator  or  a  commissioner  was 
authorized  to  sell  for  payment  of  the  ancestor's  debts,*  and 
again  where  the  sale  was  ordered  for  reinvestment,  even  in 
lands  outside  of  the  State.* 

A  section  of  the  act  on  descents  of  1790,*  which  has  been 
re-enacted  in  the  Revised  Statutes,  etc.,  authorizes  a  chancery 
court  to  sell  descended  lands  where  any  one  of  the  heirs  is  an 
infant,  of  unsound  mind,  a  married  woman,  or  resides  out  of 

"  Madeira  V.  Hopkins,  12  B.M.596.  95;  Shehan's  heirs  v.  Barnett's  heirs, 

» So  held  as  to  Sec.  20  of  act  of  1796  6  Mon.  595. 

for  selling  descended  lands  tor  ances-  'Nelson's   heirs  v.  Lee,  10  B.  M. 

tor's  debts.    ( M.  and  B.  Stat.  665,  in  495,  507. 

Waring's  heirs  v.  Reynolds,  8  B.  M.  *  M.  and  B.,  1, 290.   The  expression 

69.)  "beyond  sea"  in  the  old  act  means 

•  Kibby  v.  Chitwood's  heirs,  4  Mon.  absent  from  the  State. 
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the  State^  and  where  each  share  will  amount  to  less  than  £30 
(f.  e.,  $100).  The  proceedings  in  such  a  ease,  it  seems,  are 
strictly  judicial,  and  such  as  would  be  taken  in  a  suit  for  par- 
tition. The  act  is  often  referred  to,  but  the  onlv  case  constru- 
ing  it  is  a  MS.  opinion  under  the  corresponding  article  in  the 
Revised  Statutes,  to  the  effect  that  it  does  not  apply  to  devised 
lands.*  An  act  was,  however,  passed  in  1813,*  by  which  the 
Circuit  Court  is  empowered  on  the  petition  of  the  guardian, 
sworn  to  and  showing  that  the  sale  would  redound  to  the 
interest  of  tlie  infant  owner,  to  order  the  sale  of  such  lands  of 
infants  as  they  hold  by  descent,  other  parties  interested  in  the 
land  to  be  summoned,  who  may  give  or  withhold  their  assent 
to  the  sale  of  their  own  shares.  Certain  reports  of  commis- 
sioners are  to  be  made  in  the  proceeding,  and  the  guardian  is 
to  give  bond  before  the  sale  is  ordered.  It  was  held  under 
this  act : 

1.  That  the  proceeding  is  void  if  not  instituted  by  the 
guardian,^  but  that  the  father  as  natural  guardian  may  file 
the  petition;*  that  the  style  of  the  petition:  *'A.,  infant,  by 
B.,  guardian,''  is  good  enough  ;®  that  the  guardian  joining  as 
co-petitioner  with  the  infant,  and  not  stating  his  character  in 
the  petition,  will  keep  the  decree  from  being  void,  if  he  after- 
ward gives  bond  as  guardian,*"  and  that  if  he  dies  after  the 
sale,  though  before  collection  and  disposal  of  proceeds,  the 
title  is  not  affected  by  the  want  of  a  guardian." 

2.  That  the  court  has  no  jurisdiction  if  the  lands  are  not 
descended,  but  held  by  purchase  or  devise;  but  if  the  petition 
is  silent,  the  holding  by  descent  may  be,  in  collateral  proceed- 
ings, shown  to  sustain  the  sale." 

3.  That  the  court  has  no  jurisdiction  to  sell  the  whole  land 

*  Wyatt's  devisees  v.Wyatt's  dev's,  •  Richardson  v.  Parrott's  lieira,  7 

MS.  Op.,  January,  1856,  quoted  Stan.  B.  M.  382.  An  adult  joint  owner,  in- 

R.  S.,  1,  803.  stead  of  answering  after  summons, 

•M.  and  B.  Stat.,  II,  806;  Litt.  L.  may  join  in  the  petition. 

Ky.,  V,  57.  »°  Lampton  v.  Usher's  heirs,  7  B.M. 

^  Vowlos'  heirs  v.  Buckman,6  Dana,  58,  63. 

466.  "  Harrison  v.  Hord,  12  B.  M.  474. 

8  McEec's  heirs  v.  Hann,  9  Dana,  "Singleton  v.  Cognr,  7  Dana,  479. 
633,  636. 
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including  the  interest  of  any  one  who  does  not  consent  in  per- 
son or  by  guardian^  unless  it  be  under  the  act  of  1790,  each 
share  being  under  £30." 

4.  That  the  proceeding  is  not  void  because  the  guardian 
did  not  swear  to  the  petition.** 

5.  Nor  for  want  of  a  bond.'* 

The  sale  need  not  be  made  at  auction ;  if  made  by  the 
guardian  under  a  decree  of  the  court  it  is  valid.** 

The  acquiescence  of  the  infants  when  coming  of  age,  especi- 
ally their  drawing  the  proceeds  of  sale,  will  cure  otherwise 
fatal  defects." 

Before  1852  the  courts  did  not  take  jurisdiction  to  sell  the 
estate  of  a  lunatic  or  idiot,  except  as  they  would  deal  with  the 
property  of  a  i)erson  of  sound  mind.'*  There  was  an  act  of 
December  13,  1831,''  under  which  a  Circuit  Court  might  au- 
thorize the  committee  of  a  lunatic  or  idiot  (who  has  no  family) 
to  sell  his  lands  for  maintenance  and  support,  and  to  execute 
deeds  in  the  idiot's  or  lunatic's  name ;  but  no  cases  under  this 
act  have  been  reported,  and  it  is  not  likely  that  much  use  was 
made  of  the  law. 

Sec.  75.  Infants' Lands,  etc. — 1852  to  1876.  The  Con- 
stitution of  1850  having  forbidden  the  legislature  to  pass  any 
special  act  to  sell  the  lands  of  persons  under  disability,  order- 
ing it  to  confer  the  needed  power  on  the  courts,  it  became  the 
duty  of  those  drafting  the  Revised  Statutes  to  draw  up  a  more 
comprehensive  law  than  that  of  1813.  The  eighty-sixth  chap- 
ter of  the  Revised  Statutes  was  the  result.  The  first  article 
re-enacts  the  provisions  of  the  act  of  1790  as  to  sale  of  de- 
scended lands,  writing  $100  instead  of  £30.*  The  second  arti- 
cle provides  for  selling  the  lands  of  infants,  idiots,  and  luna- 
tics, though  the  latter  words  are  also  omitted  where  they 
should  seemingly  have  been  repeated.    The  land  need  not  have 

"  Peyton's  heirs  v.  Alcorn,  7  J.  J.  p.  473. 

Mar.  602.  ^^  Harrison  v.  Hord,  ubi  supra. 

"  Gates  V.  Kennedy,  8  B.  M.  169.  »»  ggrry  v.  Rogers,  2  B.  M.  808. 

>*  Dubiiando,  McKee's  heirs  v.  Mc-  »  M.  and  B.  Stat ,  11,  p.  801 ;  Sess. 

Kee,  9   Dana,  533,  637;    Owens  v.  Acts,  p.  109. 

0)wan's  heirs,  7  B.  M.  162,  157.  ^See  fciec.  74,  notes  4  and  5. 

"Irvin  V.  Walker,  3  Ky.  L.  Rep., 
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come  by  descent,  but  any  real  estate  held  in  possession,  rever- 
sion, or  remainder,  and  held  by  devise  or  contract  comes  under 
the  workings  of  the  statute,  but  a  sale  can  not  be  made  in 
contravention  of  the  deed  or  will  under  which  the  lands  are 
held,  though  it  may  be  ordered  "  variant  from  the  provisions 
of  a  deed  of  trust "  defining  the  mode  of  selling.  The  peti- 
tion must  be  filed  by  the  statutory  guardian  (the  law  already 
allowed  the  appointment  of  a  guardian  in  the  father's  lifetime) 
or  committee,  allege  his  belief  as  to  the  benefit  to  arise,  be 
sworn  to,  and  be  accompanied  by  the  title  papers;  the  wife 
and  children  of  a  lunatic  are  to  be  made  parties;'  also  all 
persons  interested  in  the  land,  and  the  guardians  of  those 
who  are  infants.  Article  IT,  Section  2,  provides :  *'  Before  the 
court  has  jurisdiction  to  decree  a  sale  of  infants'  lands" : 

1.  Three  commissioners  shall  be  appointed  to  report,  and 
must  report  under  oath,  the  net  value  of  the  infant's  real  and 
personal  estate,  the  annual  profits,  and  whether  the  interest  of 
the  infant  or  idiot  requires  the  sale  to  be  made. 

2.  Proof  may  be  taken  or  required  as  to  expediency,  etc., 
of  sale,  etc. 

3.  '*  The  guardian  of  each  infant  and  committee  of  each 
lunatic,  etc.,  whether  petitioner  or  defendant,  must  enter  into 
covenant  to  the  infant,  etc.,  with  good  surety,  stipulating  a 
faithful  discharge  of  all  duties  under  this  act,  and  under  any 
order  or  decree,  etc." 

If  no  such  covenant  be  given,  the  interest  shall  not  be  sold, 
and  the  decree,  sale,  or  conveyance  thereunder  shall  be  void. 
Under  Article  VI  a  deed  is  to  be  made  to  the  purchaser  after 
all  the  purchase  money  is  paid ;  all  sales  are  to  take  place 
at  the  court-house,  unless  otherwise  ordered,  and  at  all  events 
at  auction. 

It  was  held  under  this  law : 

1.  Though  the  infant's  estate  was  held  under  a  trust,  and 
might,  but  for  the  statute,  have  been  sold  under  the  equity 

'This  eoeins  so   far  jurisdictional  dreii  the  decree  would  be  void,  as  the 

that  they  would  not  be  barred  by  the  service  on  thein  takes  the  place  of 

sale,  if  not  made  parties  ;    perhaps,  service  on  the  lunatic, 
for  want  of  service  on  wife  and  chii- 
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powers  of  the  court,  it  could  now  be  sold  ouly  in  conformity 
with  these  provisions.^ 

2.  If  the  proceedings  purport  to  follow  Chapter  86,  they 
must  conform  strictly,  even  where  the  land  to  be  sold  is  a 
town  lot,  held  by  infants  and  others  jointly,  which  might  have 
been  sold  under  Section  543  of  the  Code  of  1854  (see  injra)} 

3.  That  a  decree  ordering  more  lands  of  infants  to  be  sold 
than  necessary  to  pay  the  debts  of  the  ancestor,  for  their  sup- 
posed benefit,  but  not  pursuing  the  rules  of  Chapter  86,  is 
void.* 

4.  That  the  report  is  fatally  defective  if  not  sworn  to,  or  if 
it  omit,  on  its  face,  a  part  of  the  infant's  estate  in  the  valuation^ 
or  does  not  state  that  their  interest  requires  a  sale.^  But  in  a 
late  unreported  case,  where  the  infants  after  many  years  tried 
to  recover  the  land  by  reason  of  such  a  defect,  the  court  re- 
ceded, trying  to  distinguish  between  the  complaint  of  the  pur- 
chaser and  that  of  the  original  owner.^ 

6.  Each  of  several  infant  owners,  whether  plaintiff  or  de- 
fendant, even  if  he  be  constructively  summoned,  must  be  rep- 
resented by  a  guardian,  consenting  in  a  petition  or  answer  to 
the  sale  of  his  ward's  share,  and  giving  the  "  covenant "  to 
him.'  But  it  was  held  lately  that  the  infants  need  not  be 
parties  to  the  proceed  in  g.® 

6.  That  the  "covenant"  must  contain  all  the  prescribed 
terms,  and  must  be  given  before  decree;  a  clause  appended  to 
the  latter,  that  it  shall  not  take  effect  till  bond  is  given,  will 
not  aid  \t}^ 


»  Barret  V.  ChurchiU,  18  B.  M.  387. 

♦Barbee's  adm'r  v.  Hopewell,  1 
Mete.  260. 

*Gillv.Givin,  4Metc.l97. 

•  Carpenter  &  Grigsby  v.  Strotber's 
heirs,  16  B.  M.  289  (1865— tbe  flr*t 
case);  Wyatt  v.  Mansfield's  beirs,  18 
B.  M.  781;  Wells  v.  Cowberd,  2 
Mete.  614;  Woodcock  v.  Bowman,  4 
Mete.  40;  Watts  v.  Pond,  4  Mete.  61. 

'Furnisb  v.  Austin,  9  Ky.  Law 
Bep.  882. 

'Barbee's  adm'r  v.  Hopewell   & 


Wyatt  V.  Mansfield's  beirs,  ubi  supra. 
It  seems  tbe  sbares  of  tbe  infants  tbat 
were  represented,  and  to  wbom  bonds 
were  given,  would  pass. 

^Dillingbam   v.  Spalding,  8  Ky.. 
Law  Rep.  370. 

^^'Megowan  v.  Way,  1  Mete.  418; 
but  wbere  the  bond  is  approved  by 
tbe  judge's  indorsement,  its  being 
omitted  in  tbe  order  of  court  is  not 
fatal,  as  tbe  record  is  amendable. 
Higdon  V.  Lancaster,  7  Ky.  L.  Rop^ 
296. 
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7.  A  contingent  remainder  may  be  sold  under  this  chapter." 

Lest  purchasers  at  sales  made  under  this  act  should  all 
throw  up  their  purchases,  two  temporary  acts  were  passed  in 
1861  and  1862,  continued  in  1864,  renewed  and  made  perma- 
nent in  1866,"  which  authorized  the  guardian  to  bring  a  sort 
of  suit  in  equity  to  ratify  the  public  sale,  upon  the  ground 
that  it  was  for  the  benefit  of  the  infant  to  do  so.  We  have 
already  shown  that  not  only  these  acts,  but  another  act,  which 
authorized  the  purchaser  to  sue  for  a  ratification,  were  held 
constitutional." 

The  fifth  article  of  Chapter  86  deals  with  the  sale  of  the 
lands,  or  any  interest  in  lands,  of  married  women.  As  the 
chapter  on  Conveyances  allows  such  persons  to  convey  these 
freely  with  the  consent  of  their  husbands,  the  provisions  of 
this  article  were  in  practice  confined  to  separate  estates,  which, 
under  Article  IV,  Section  17,  of  the  chapter  "Husband  and 
Wife  "  (47),  were  withdrawn  from  free  disposition. 

A  decree  to  sell  a  married  woman's  estate  can  be  rendered 
on  the  petition  of  her  husband  or  next  friend,  she  being  made 
a  defendant,  and  the  husband  also,  if  he  is  not  the  petitioner. 
She  must  by  answer,  acknowledged  on  privy  examination  by 
the  court  or  its  commissioner  give  her  consent ;  her  interest 
in  land  held  jointly  may  be  laid  off  and  sold  separately,  or 
the  whole  may  be  sold  with  the  consent  of  the  joint  owners. 
A  **  covenant"  with  good  surety  must  be  given,  as  in  case  of 
infants  before  decree,  otherwise  the  decree  sale  and  convey- 
ance thereunder  shall  be  void."  It  should  seem  that  any 
other  defect  (for  instance,  the  want  of  a  privy  examination) 
would  not  avoid  the  decree,  provided  the  husband  and  wife 
are  before  the  court  as  parties. 

A  separate  estate  has  sometimes  been  gotten  out  of  the  way 
by  a  suit  between  husband  and  wife,  the  latter  admitting  that 
such  estate  has  been  created  by  mistake ;  and,  where  a  decree 

^^  Nutter  V.Russell,  8  Mete.  168.  that  it  was  confirmed  and  the  price 

"  Meyers' Suppl.,  pp.424,  425,  426,  paid,  and  that  it   was  at  the  time 

760,  752.  Under  the  last  act  the  pur-  heneficial  to  the  infant. 

chaser  must  allege  that  the  sale  was  ^'  See  suprcL,  Sec.  9,  notes  4  and  6. 

fairly  made  and  at  a  reasonahle  price,  "  Ch,  86,  Art.  V,  Sec.  1,  sub.  7. 
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was  thus  obtained^  turning  the  separate  into  a  general  estate  on 
such  ground,  she  was  held  estopped  from  questioning  it.** 

The  Revised  Statutes  also  allow  the  guardian  to  obtain 
from  the  equity  court  of  his  county  an  order  to  sell  his  ward's 
lands  for  want  of  other  means  for  paying  the  debts  of  the 
ancestor.**  As  no  mode  of  procedure  is  named,  a  regular  suit 
in  equity,  with  process  on  the  infant,  must  be  understood.  J^^o 
cases  are  reported  on  the  workings  of  this  law. 

The  Code  of  1854  interferes  but  little  with  the  workings 
of  the  eighty-sixth  chapter.  It  adds  a  valuable  provision,  in 
its  Section  543,  for  selling  town  lots  or  improved  lands,  the 
improvements  of  which  exceed  the  soil  in  value,  and  "  which 
can  not  be  divided  without  materially  dividing  the  value,^'  in 
order  to  divide  the  proceeds  among  joint  owners,  some  of 
whom  are  infants  or  of  unsound  mind.  The  procedure  is  by 
equitable  action,  and  the  decree  rests  on  the  general  jurisdic- 
tion of  the  court,  and  is  not  rendered  void  by  defects  in  the 
steps  preceding  it,  nor  by  neglect  to  provide  therein,  as  Section 
543  demands,  that  the  share  of  an  infant  shall  remain  a  lien 
on  the  land  in  the  hands  of  the  purchaser  till  a  statutory 
guardian  appears  for  the  infant  and  .executes  bond  (covenant) 
as  under  Chapter  86  of  the  Revised  Statutes,  or  until  the  in- 
fant comes  of  age."  The  jurisdiction  belongs  to  the  equity 
court  of  the  county  in  which  the  land  lies,  and  the  infants, 
not  their  guardians,  must  be  parties.**  The  dowress  can  not 
have  a  sale  under  Section  543  against  the  sole  heir,  an  infant ; 
such  a  decree  and  a  sale  under  it  are  void." 

The  Code  of  1854  further  aids  or  affects  the  validity  of 
sales  under  "Chapter  86 ''  in  the  following  particulars : 

1.  A  married  woman  of  full  age  and  of  sound  mind  may 
request,  upon  privy  examination,  that  no  bond  be  given  by 
her  husband. 

2.  The  lands  of  a  person  of  unsound  mind,  incurable, 
and  having  a  wife  and  children,  the  latter  being  parties  and 

'*  Stone  V.  Werts,  8  Bush,  486.  "Girty  v.  Logan,  6  Bush,  8.    See 

'•Ch.  48,  IT,  Sec.  6.  contra,  under  Code  of  1876,  infra, 

"Todd  V.  Dowd's  heirs,  1  Mete.  "  Liederkranz  Society  v.  Beck,  8 

281 ;  Robinson  y.  Eedman,  2  Duv.  88.  Bush,  697. 

18 
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consenting  in  person  or  by  gnardian,  may  be  sold  by  a  court 
of  equity  if  deemed  of  benefit  to  his  estate,  though  not  nec- 
essary for  payment  of  debts  or  for  his  support. 

3.  And  if  held  jointly  with  others,  if  it  is  found  that  the 
interest  of  the  others  would  be  advanced  by  the  sale,  and  he 
not  injured. 

4.  A  sale  of  lands  is  to  be  deemed  prohibited  by  the  deed 
or  will,  only  by  express  words  to  that  effect. 

5.  Where  lands  of  infants,  etc.,  are  held  in  trust,  the  peti- 
tion is  to  be  filed,  and  the  bond  to  be  given  by  the  trustee  in- 
stead of  the  guardian  or  committee.**^ 

The  following  amendatory  acts  may  also  affect  the  titles  of 
purchasers : 

1.  An  act  of  March  10,  1854,"  under  which  a  court  of 
equity  may  order  any  "land  conveyed  or  devised  to  any 
woman,  married  or  unmarried,  or  in  trust  for  ...  a  married 
woman,  or  for  ...  an  unmarried  woman,  to  the  exclusion  of 
any  husband,  etc.,  with  remainder  over  to  her  children,  or  to 
such  of  them  as  survive  her,  or  their  issue,  etc.,"  to  be  sold 
"by  the  trustee  or  a  commissioner"  for  reinvestment  under  its 
orders.  All  children  or  issue  in  being  must  be  made  parties. 
Nothing  is  said  about  the  decree  being  void  by  cause  of  any 
defects.  It  was  held  that  under  this  act,  and  a  subsequent 
one  enlarging  it,  no  bond  is  required,  as  the  court  retains  the 
fund  and  reinvests  it." 

2.  An  act  of  March  10,  1856"*  provides  for  selling  the 
lands  of  idiots  and  lunatics,  held  jointly  with  others,  in  like 
manner  as  that  which  is  held  in  severalty.  The  committee,  if 
there  is  one,  must  be  a  party ;  if  none,  "  the  Chancellor " 
shall  appoint  a  guardian  ad  litem,  or  next  friend;  bond  shall 
be  executed  before  sale  is  made  (sic,  not  ordered);  the  act  does 

*o  C.  P.  '64,  Sees.  640,  641,  642, 644,  band  for  the  want  of  issue ;  Terrell  v. 

646.  These  provisions  have  not  given  Spence,  Ibid.  637,  held  within  the  act, 

rise  to  any  reported  cases.  being  to  the  separate  use  of  the  wife 

'^Stan.  Bev.  Stat.,  II,  p.  812.  for  life,  remainder  to  such  persons  as 

"  Griffith  V.  Burton,  8  Bush,  868;  would  be  her  heirs.    (Paul  v.  Paul,  6 

held  within  the  act,  though  there  was  Bush,  488.) 

a  further  limitation  over  to  the  hus-  "  Stan.  Rev.  Stat,  Vol.  II. 
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not  say  by  whom  when  there  is  no  committee.     The  lunatic's 
interest  may  be  ordered  to  be  sold  with  that  of  the  others. 

3.  An  act  of  same  date**  directs,  that  in  petitions  as  to  sale 
of  lands  of  non-resident  infants  who  have  no  guardian  in  Ken- 
tucky, the  foreign  guardian  and  the  parents,  if  living,  shall  be 
made  parties. 

4.  An  act  of  February  16,  1858,*  extends  that  of  March 
10, 1854,  to  all  cases  where  the  remaindermen  are  the  children, 
etc.,  of  the  first  taker,  whether  the  latter  be  a  woman  or  not. 

5.  An  act  of  February  28,  I860,*  dispenses  with  commis- 
sioners, bond,  etc.,  in  sales  for  division  where  the  shares  are 
under  $100. 

6.  An  act  of  August  23,  1862.  By  this  act  land  held  un- 
der a  deed  or  will,  which  creates  a  contingent  interest  in  favor 
of  persons  not  yet  determined,  may,  upon  "  proceedings''  in- 
stituted in  the  equity  court  of  the  county  by  any  party  in 
interest,  be  sold,  when  it  appears  that  the  interest  of  all  parties 
present  and  future  will  be  subserved  by  it,  and  the  purchaser 
will  have  a  complete  title.  Unwilling  part  owners  may  insist 
on  partition.  The  court  itself  must  hold  the  proceeds  and  re- 
invest them,  which  ought  to  render  a  bond  needless.  When 
any  vested  interest  is  held  by  infants,  married  women,  etc., 
the  provisions  of  "  Chapter  86  "  are  to  apply.  It  is  not  said 
in  so  many  words,  but  would  naturally  follow,  that  all  persons 
in  being  that  have  an  interest  must  be  made  parties." 

7.  The  act  of  February  15,  1886,  extends  Section  543  of 
the  Code  to  cases  where  all  of  the  part  owners  are  8ui  juris, 
and  to  lands  of  any  kind  which  can  not  be  divided  without 
materially  impairing  their  value."  Unwilling  adults  may, 
however,  insist  on  having  their  shares  laid  off  in  severalty. 

8.  An  act  of  February  17,  1866,  allows  the  sale  of  an  in- 
fiint's  land  also  for  the  "  maintenance  of  his  or  her  family."* 

An  act  of  1872  undertakes  to  do  for  the  law  of  1862, 
touching  the  judicial  sale  of  remainders,  what  has  been  done 
theretofore  for  the  law  regarding  the  sale  of  infants'  estates ; 

«*  Sten.  Rev.  Stat.,  Vol.  II,  p.  818.  ^  Ibid.  p.  761. 

« IHd.  p.  814.  *»Ibid.  p.  751. 

»  Myers'  SuppU  p.  422.  » Ibid,  p.  751. 
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it  allows  any  party  to  the  old  cause^  in  which  a  sale  was  had^ 
to  bring  suit  against  all  others  for  the  purpose  of  curing  de- 
fects and  quieting  the  title."®  The  validity  of  the  act  has  not, 
to  our  knowledge,  been  tested. 

The  provisions  of  the  General  Statutes  (Articles  2,  3,  4,  5, 
6  of  Chapter  63)  were  in  force  only  from  December  1,  1873, 
to  January  1,  1877.  The  existing  law  is  re-enacted  as  to  sales 
for  division,  where  each  share  is  under  |100.  As  to  lands  of 
infants,  etc.,  generally,  the  law  is  changed  in  the  following  re- 
spects :  The  appointment  .and  report  of  commissioners,  and 
taking  of  proof,  though  directed,  are  no  longer  made  a  test  of 
jurisdiction."  A  bond  must  be  executed  by  each  guardian  or 
committee  of  either  plaintiff  or  defendant,  with  two  or  more 
sureties"  worth  at  least  double  the  estate,  and  approved  by  the 
court,"  before  it  can  order  a  sale ;  the  share  of  any  infant,  etc., 
to  whom  no  such  bond  is  given,  does  not  pass.  Article  III, 
providing  for  "  sale  of  lands  of  infant  married  women,^'  was 
substantially  re-enacted  in  the  Code  of  1876  (see  infra.)  The 
existing  law  for  selling  lands  which  can  not  be  divided,  etc., 
is  substantially  re-enacted.  Article  VI  directs :  "  Remainder 
and  contingent  interest'' — which  would  include  the  possibility 
following  a  defeasible  fee — **  in  real  estate  may  be  sold  upon 
petition  of  any  person  having  a  present  or  vested  interest,  all 
persons  in  being  having  any  interest,  etc.,  being  made  parties 
to  the  action  ; "  a  sale  under  the  judgment  of  a  court,  finding 
"  that  the  interest  of  all  concerned  would  be  subserved,''  is  to 
"  invest  the  purchaser  with  the  title  of  the  present  and  future 
contingent  claimants."  Quaere :  How  about  future  vested  in- 
terests ?     But  the  act  has  been  liberally  construed. 

The  proceedings  are  to  conform  to  "Article  III,"  which 
treats  of  the  land  of  infants,  lunatics,  etc.,  and  would,  beside 
the  appointment  and  report  of  commissioners,  embrace  the 
execution  of  bonds ;  but  it  was  held,  as  under  preceding  acts, 
that  when  the  proceeds  of  sale  must  be  paid  into  court,  and 

»«Se88.  Acts,  71-72,  p.  69.  See  Sec.  76. 

"Henning  v.  Harrison,  18  Bush,  ■*  The  approval  of  the  court  is  con- 

728.  clusiye  as  to  worth  of  sureties. 
"  Bond  with  one  surety  unavailing. 
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invested  ander  its  orders^  a  bond  is  both  useless  and  needless."* 
Unwilling  owners  are  entitled  to  partition  in  kind^  unless 
where  the  land  can  not  be  divided  without  materially  impair- 
ing its  value.  Where  an  adult  married  woman  petitions  for 
the  sale,  the  only  way  to  bar  her  interest  effectually  is  for  her 
and  her  husband  to  tender  a  private  deed  to  the  purchaser,  ac- 
knowledged like  ordinary  deeds  of  married  women."  The 
power  to  sell  settled  lands  can  not  be  given  by  a  provision  in 
a  deed  of  trust ;  it  must  come  from  the  statute.** 

NoTB. — Tbe  form  of  the  bond  to  infants,  lanatics,  etc.,  is  given  in  Arti- 
cle III,  Section  8,  and  is  irom  it  copied  almost  literally  into  the  Code  of 
Practice  of  1S76.    (See  next  section.) 

Sec.  76.  Infants'  Lands  and  Kindred  Subjects 
Since  1876.  The  Code  of  Practice  of  1876,  in  Sections 
489  to  498  inclusive,  brings  together  all  the  law  as  to  sell- 
ing judicially  the  land  of  persons  under  disability,  whether 
for  debt  or  liens,  for  support  or  reinvestment,  or  for  the  pur- 
poses of  division ;  and,  incidentally,  the  sale  under  the  judg- 
ment of  a  court  of  the  fee  in  lands  held  by  a  tenant  for  life, 
with  remainders  or  reversions  standing  out.  The  remedy  is 
practically  much  broadened  by  Section  694  of  the  same  Code 
(see  Section  72  supra),  which  allows  a  court  adjudging  a  sale 
to  determine  that  the  land  can  not  be  divided  without  mate- 
rially impairing  its  value,  and  therefore  to  order  it  to  be  sold 
as  a  whole.  Thus  a  valuable  house  and  lot  belonging  to 
infants,  or  on  which  remainders  are  outstanding,  might  be 
sold  at  the  suit  of  the  city  of  Liouisville  under  a  judgment 
for  arrears  of  tax,  and  the  sum  adjudged  with  costs  being  sat- 
isfied, the  residue  of  the  fund  would  remain  subject  to  the 
control  of  the  court  for  the  benefit  of  the  parties  in  interest. 

While  decrees  under  the  act  of  1813  were  barely  and  reluc- 
tantly allowed  to  be  judicial  acts,  and  the  Revised  and  General 
Statutes  yet  speak  of  "  petitions,'^  not  suits  or  actions,  the  new 

^  Henning  y.  Harrison,  ubi  supra,  is  often  asserted  that  the  power  to 

^  Ibid.  sell  infants'  lands  or  settled  estates  is 

*•  Walker  v.  Smyser's  ex'r,  80  Ky.  wholly  statutory,  and  not  inherent  to 

620.    In  this  and  preceding  cases  it  coarts  of  equity. 
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Code  knows  of  no  way  of  arriving  at  a  judgment  for  a  sale, 
except  an  action  to  which  there  must  be  defendants  as  well  as 
plaintiffs.  After  reciting  (in  Section  489)  that  the  infant's 
land  may  be  sold  for  his  ancestor's  or  his  own  debt/  the  Code 
proceeds  to  authorize  sales : 

1.  In  an  action  by  a  guardian  against  his  ward  for  a  sale, 
etc.,  for  the  maintenance  and  education  of  the  infant.  (A 
foreign  guardian,  authorized  to  act  in  this  State  by  a  County 
Court  under  the  provisions  of  the  Greneral  Statutes,  Chapter 
48,  Article  2,  Section  11,  is  competent  for  this  purpose.'**) 

2.  In  an  action  by  a  committee  of  a  person  of  unsound 
mind  against  him  for  a  sale,  etc.,  for  his  maintenance  or  for 
the  maintenance  of  himself  and  family,  etc. 

3.  In  an  action  against  a  person  of  unsound  mind  by  his 
committee,  or  against  an  infant  by  his  guardian,  or,  if  the  infant 
be  a  married  woman,  by  her  husband  (if  of  age),  if  not,  by  her 
next  friend,  for  a  sale,  etc.,  and  reinvestment,  etc. 

The  infant  or  nan  compos  being  made  a  defendant,  there 
must  a  guardian  ad  litem,  and  if  the  infant  be  under  fourteen 
such  guardian  ad  litem  must  generally  be  served  with  process. 
(See  supra,  Section  69,  amendment  to  Section  52  of  the  Code.) 
In  other  cases  the  omission  to  name  a  guardian  or  committee 
ad  litem,  or  his  failure  to  answer  or  defend,  would  only  result 
in  error,  not  in  a  void  decree. 

Section  490  re-enacts  the  law  of  1796  of  sale  for  division, 
where  each  share  is  less  than  $100  in  value,  in  its  enlarged 
later  form,  and  the  substance  of  Section  543  of  the  old  Code, 
thus:  "If  the  estate  be  in  possession  and  the  property  can  not 
be  divided  without  materially  impairing  its  value  or  the  value 
of  the  plaintiff's  interest  therein."  (Under  this  provision  the 
infant,  even  by  next  friend,  may  be  a  plaintiff  in  the  suit  for 
sale  and  division.') 

^  The  Code  omits  to  say  for  a  lien  *  Henning  v.  Barringer,  10  Ky.  Law 

debt  created  by  a  former  owner,  but  Rep.  674.    And  if  made  a  defendant 

can  not  be  understood  to  deprive  the  in  such  a  suit  he  need  not  be  defend- 

lien-holder  of  his  rights  when  the  en-  ant  to  a  cross-petition  by  his  guardian 

cumbered  land  falls  upon  an  infant,  asking  for  the  reinvestment  of   hia 

i«  Shelby  v.  Harrison,  8  Ky.  Law  share.    (Phalan  v.  Lou.  S.  V,  &  T. 

Rep.  88.  -  Co.,  10  Ky.  Law  Rep.  668.) 
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The  old  provision,  that  the  share  of  an  infant  or  non  compos 
mast  remain  a  lien  until  he  comes  of  age,  etc.,  or  bond  is  given 
by  his  guardian  or  committee,  is  put  into  a  separate  section 
(Section  497).  A  sale  was  sustained  under  this  section,  of 
land  belonging  jointly  to  a  *'  woman  and  her  children,"  in- 
cluding after  born,  the  proceeds  being  held  for  reinvestment.* 
The  section  on  reversions  and  remainders  (Section  491)  must 
be  copied  entire : 

''  In  an  equitable  action  by  the  owner  of  a  particular  estate 
of  freehold  in  possession,  or  by  his  guardian  or  committee,  if  he 
be  an  infant  or  of  unsound  mind,  against  the  owner  of  the  re- 
version or  remainder,  though  he  be  an  infant  or  of  unsound 
mind,  and  against  the  owner  of  the  particular  estate,  if  he  be 
an  infant  or  of  unsound  mind;  or,  if  the  remainder  be  contin- 
gent, against  the  person,  if  in  being,  in  whom  it  would  have 
vested  if  the  contingency  had  happened  before  commencement 
of  the  action,  though  he  be  an  infant  or  of  unsound  mind,  and 
against  the  owner  of  the  particular  estate,  if  he  be  an  infant  or 
of  unsound  mind — real  property  may  be  sold  for  investment 
of  the  proceeds  in  other  real  property." 

As  far  as  this  section  authorizes  the  sale  of  the  remainder 
or  reversion  of  an  adult  of  sound  mind  against  his  will,  it  is 
unconstitutional.^  It  is  generally  believed  that  a  defeasible 
fee  is  not  included  in  the  words  "particular  estate,"  if  for  no 
other  reason  than  that  the  interest  following  its  termination 
is  technically  neither  a  remainder  nor  a  reversion,  but  an 
"executory  devise,"  or  a  possibility  of  reverter.  In  a  suit 
by  husband  and  wife  against  their  children  under  this  section, 
it  appeared  that  though  as  to  part  of  the  lands  the  wife  was 
life-tenant  and  the  children  remainder-men,  as  to  another  part 
she  held  the  fee;  as  to  the  latter  part  the  decree  was  void.* 
When  the  directions  of  Section  491  are  properly  followed  out 
the  purchaser  will  have  a  good  title  as  against  unborn  remain- 
der-men. 

»  Tylor  V.  Jewell,  10  Ky.  Law.  Rep.  *  Munnell   v.  Orear,  84   Ky.  462. 

887.  The  life-tenant  may  bid  and  purchase 

*  Goftsam  v. McFerran,  79  Kt.  236.  at  the  sale.  (Blankenbaker  v.  Blank- 

(See  ntpra,  Sec.  16  n.)  enbaker,  11  Ky.  Law  Rep.  695.) 
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Section  492  states  the  requirements  for  a  judgment  to  sell 
either  the  lands  of  infants  or  of  those  of  unsound  mind^  or 
lands  fettered  by  reversions  or  remainders. 

1.  "No  sale  shall  be  ordered  forbidden  by  the  deed,will,  etc." 
Though  the  statute  is  plain  enough  on  its  face,  it  has  also  been 
expressly  held  that  this  does  not  affect  sales  for  division.* 

(Clause  2  is  not  jurisdictional.) 

3.  "The  wife  and  children,  if  any,  of  the  person  of  un- 
sound mind  must  be  made  defendants.'^ 

It  seems  that  the  omission  to  do  so  would  allow  such  wife 
or  child  to  assert  title,  if  the  estate  should  fall  upon  them. 
Whether  such  omissions  would  render  the  sale  invalid  against 
the  person  of  unsound  mind  himself  has  not  been  decided,  but 
it  might  be  so  held,  as  the  notice  to  the  wife  and  children 
stands  in  the  place  of  process  against  the  former. 

4.  Facts  must  be  stated  and  proved,  showing  why  the  sale 
would  be  of  benefit.  It  seems  clear  that  any  omission  in  this 
regard  can  only  lead  to  an  erroneous  decree,  if  there  be  some 
general  averment  indicating  the  purpose  of  the  action. 

Section  493  provides  for  a  bond,  and  is  very  precise : 

"  The  guardian  of  each  infant,  the  committee,  etc.,  and  the 

husband  or  next  friend  of  each  married  woman  must,  before 

the  sale  is  ordered,  execute  a  bond  to  the  infant,  etc.,  with  at 

least  two  sureties,  worth,  etc. ;"  in  substance  as  follows :  "We 

,  principal,  and suretieSj  bind  ourselves  to that 

the  said ,  as  guardian  (or,  etc.)  will  faithfully  discharge 

all  his  duties  as  such,  and  will  comply  with  the  judgments  and 
orders  of  the  court  in  the  action,  and  will  account  for,  pay,  and 
deliver  to  the  said all  money  or  property  due  or  belong- 
ing to  him,  when  required." 

The  approval  of  the  bond  is  to  be  indorsed  upon  it:  *'If 
bond  be  not  given,  any  order  of  sale,  and  any  sale  or  convey- 
ance made  under  such  order  shall  be  void.'^  It  has  been  held 
that  a  bond  with  one  surety  only  is  no  compliance,  and  the 
order  based  on  it  is  void.^     An  infant  married  woman  must 

•  Kean  v.  Tilford,  81  Ky.  600.  give  security  on  this  bond.    (Phalan 

T  Barnett  v.  Bull,  81  Ky.  127.    But  v.  Lou.  Safety  Vault  and  Trust  Co., 

certain    chartered  trust  companies,  10  Kentucky  Law  Kep.  668;  John- 

whon  acting  as  guardian,  need  not  son  v.  Johnson,  10  Ky.  Law  Rep.  860.) 
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also,  before  the  order  of  sale,  file  an  answer  giving  her  consent 
and  acknowledge  it  on  privy  examination.  It  seems  that  a 
failure  herein  is  fatal.  Among  the  remaining  provisions  of 
the  chapter,  the  title  of  the  purchaser  is  affected  by  the  fol- 
lowing (Section  494) : 

The  sale  must  be  made  by  a  Commissioner  of  the  Court; 

The  conveyance  must  be  made  by^  a  commissioner  and 
acknowledged  by  him,  and  approved  by  the  court. 

(In  case  of  death  before  reinvestment,  the  fund  is  to  be 
considered  as  converted  into  the  kind  of  property  in  which  it 
was  to  be  invested.) 

If  objection  be  made  by  a  joint  owner  to  the  sale  of  his 
share,  his  share  shall  not  be  sold.  Qucere:  Does  this  apply  to 
proceedings  under  Section  490  ? 

"If  a  deed  or  will  give  to  a  trustee  discretionary  power  to 
sell,  etc.,  the  court  shall  have  no  power  to  order  a  sale^^  without 
his  consent. 

Also  (Section  495)  a  married  woman^s  right  of  dower, 
vested  or  contingent,  may,  with  her  consent  (and  if  she  be 
of  unsound  mind,  without  it)  be  estimated  in  money  value 
and  paid  to  her  out  of  the  proceeds.® 

Also  (Section  495)  no  bond  need  be  given,  nor  privy  exam- 
ination taken  on  sales  for  partition  where  the  share  is  less 
than  )(100. 

On  the  15th  of  April,  1882, an  act  was  passed*  (perhaps  bor- 
rowed from  the  British  act  of  that  year  for  the  benefit  of  life- 
tenants,  though  far  less  drastic  and  extensive),  relating  only  to 
estates  held  in  trust  by  one  person  for  the  benefit  of  another 
person  for  life,  with  remainders  to  "a  class"  or  to  persons  not 
to  be  ascertained  until  the  life-tenant,  or  with  power  of  devise 
in  the  life-tenant.  The  circuit  or  other  equity  court  may,  in 
an  action  to  which  all  persons  in  interest  are  made  parties,  on 
proper  averment  and  proof  authorize  the  trustee  to  sell  or 
mortgage  the  fee,  the  proceeds  to  be  paid  into  court  for  rein- 
vestment, his  deed  to  bind  all  parties  in  interest,  present  and 

'  See  table  of  values  of  vested  dow-  •  See  Carroirs  Code,  p.  241.    Made 

er  in  front  of  3  Bush ;  potential  dower      general  by  act  of  April  24, 1882.    See 
in  Lancaster  v.  Lancaster,  78  Ky.  198.      Sess.  Acts,  p.  128. 
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future.  The  bar  has  made  but  little  use  of  this  act;  its  very 
liberality  will  cause  it  to  be  very  strictly  construed.  No  cases 
under  it  are  reported. 

A  late  rather  curious  case,  which  must  have  been  decided 
in  like  manner  under  each  of  the  diifereut  statutes  for  the  sale 
of  infants'  lands,  should  be  mentioned.  A  father  died  intestate, 
leaving  two  infant  children,  and  his  wife  enceinte.  The  guardian 
of  the  two  children,  by  proceedings  under  the  Revised  Statutes, 
had  the  descended  lands  sold  as  the  property  of  the  two  children, 
and  the  defendants  acquired  it  at  or  under  the  decretal  sale.  A 
posthumous  child  was  then  born,  and,  coming  of  age,  sued  for 
one  third  of  the  land  and  recovered,  as  her  title  could  not  pass 
by  the  decree.*® 

Sec.  77.  Division  and  Dower.  Partition  and  the  allot- 
ment of  dower  by  real  action,  or  by  suit  in  equity  in  the  Cir- 
cuit Court,  are  tested  for  their  validity  by  the  general  rules 
governing  judgments  and  decrees.  But  since  1792  cheaper 
and  quicker  methods  of  division  and  allotment  have  been  pro- 
vided through  the  County  Court  for  certain  classes  of  joint 
ownership.  These  methods,  being  unskillfully  pursued  and 
afterward  closely  scrutinized,  oftenest  turn  out  inoperative  in 
law.  The  needs  of  the  "locators"  of  land  for  eastern  owners 
desirous  to  enjoy  their  reward,  which  was  always  a  share  in 
the  entry  or  survey,  gave  rise  to  the  earliest  act  (in  force 
March  1,  1793).*  Where  some  of  the  joint  owners  of  land 
are  non-residents,  and  others  of  them  are  residents  of  Ken- 
tucky, and  the  former  fail  to  attend  to  make  partition  and  do 
not  appoint  agents  for  that  purpose  within  a  year  of  that  act,  the 
County  Court  shall  appoint  six  commissioners  (it  seems  for  all 
cases  by  a  general  order),  any  two  of  whom  may  divide  lands 
upon  application.  Their  doings  are  wholly  ex  parte;  but  part 
owners  may  within  two  years,  if  the  division  was  unequal,  have 
a  re-division.  The  commissioners  report  their  '^division  "  to 
the  County  Court  to  be  recorded,  but  they  make  no  deed. 

An  act  of  December  20, 1794,  extended  the  remedy  to  lands 
owned  wholly  by  citizens,  upon  demand  and  refusal ;  it  took 

"Kalfus  V.  Crawford,  82  Ky.  814  »  M.  and  B.  Stat.,  II,  1066;    Litt. 

(heard  with  Hassie  v.  Hiatt's  adm'r).      Laws  of  Ky.,  I,  128. 
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care  of  in&nts  and  /eme8  covert,  allowing  them  to  apply  for  a 
re-division  within  a  year  after  removal  of  disability.* 

In  an  act  of  1797,  Section  2  provides  for  divisions  with  or 
among  non-residents;  Section  3  deals  with  lands  ''held  in 
conjunction  by  citizens  of  this  State,  either  as  joint  tenants, 
tenants  in  common,  or  by  contract,^^  leaving  coparceners  to 
their  common  law  rights.  The  commissioners  not  only  report 
their  division,  bat  execute  deeds  of  partition.  The  County 
Court  has  nothing  to  do  under  these  three  acts  but  to  order 
the  "  divisions  ^'  to  record.* 

These  two  sections  are  in  the  main  re-enactments  of  the 
laws  of  1792  and  1794,  and  one  or  the  other  must  be  followed 
distinctly.  In  one  case  a  division  purporting  to  be  made  with 
a  non-resident  owner  was  thrown  out  because  his  non-resi- 
dence was  not  proved.*  The  bond  or  other  contract  under 
which  the  share  is  claimed  must  be  shown  ;  if  there  was  none, 
the  commissioner  has  no  jurisdiction.^  And  between  citizens 
of  the  State  they  have  none,  until  there  has  been  a  demand  to 
make  partition,  and  a  refusal.^ 

An  act  of  1811  (in  force  till  1854/  deals  with  land  de- 
scended from  a  common  ancestor  and  held  in  coparcenary, 
whether  free  from  or  subject  to  the  widow's  dower. 

The  County  Court  of  the  decedent's  residence,  or  of  the 
county  in  which  the  descended  land  or  a  part  thereof  lies,  is 
to  appoint  three  commissioners  on  the  application  of  the  widow 
or  an  heir.  The  proceeding  is  judicial;  the  report  is  liable  to 
exceptions,  on  which  the  County  Court  passes,  but  the  divis- 
ion when  confirmed  may  still  be  reviewed  by  a  court  of  equity. 
The  first  application  can  not  be  granted  unless  an  .affidavit  is 
produced,  showing  that  written  notice  has  been  given  to  all 
parties  in  interest.  The  act  of  1797  is  left  in  force  as  to  non- 
residents only. 

>  M.  and  B.,  II,  1067  ;  Lilt.  Laws  Mar.  861. 

Ky.,  I,  266.  •  Guy  ton  v.  Shane,  7  Dana. 

»M.  and  B.,  II,  1068;  Litt.  Laws  ^M.  and  B.,  II,  1070;  Litt.  Laws 

Ky.,  I,  691 .  Ky.,  IV,  238.    In  force  from  passage, 

♦Short  V.  Clay,  1  A.  K.  Mar.  37.  January  26,  1811. 

*  Clay  V.  Moseby's  heirs,  1  A.  K. 
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A  proceeding  under  this  act  can  not  be  helped  out  by  the 
act  of  1792  or  1797,  but  must  conform  to  the  former  through- 
out.* Where  one  heir  has  conveyed  his  share  to  another,  the 
holding  in  "coparcenary"  is  broken,  and  the  law  of  1811  no 
longer  applies.'  As  the  statute  calls  for  an  affidavit  of  serv- 
ice, a  sheriff's  return  is  not  available ;  the  absence  of  the  affi- 
davit stamps  the  division  as  void.'®  Nothing  seems  to  be  pre- 
sumed in  favor  of  the  proceeding ;  all  facts  giving  jurisdiction 
must  appear."  Few  divisions  can  have  been  good,  unless  by 
ratification  or  long  possession.  But  the  courts  have  liberally 
allowed  "  illegal  "  divisions  to  be  cured  by  an  acquiescence, 
shorter  than  the  bar  of  limitations,  where  the  parties  had  held 
actual  possession  of  their  respective  allotments,  and  especially 
where  costly  improvements  had  been  made  on  the  faith  of 
such  a  division." 

The  Code  of  1854  devotes  a  chapter  of  eleven  sections  (Sec- 
tion 546-Section  556)  to  "  Division  of  land  and  allotment  of 
dower  in  the  County  Court,''  which  are  substantially  re-en- 
acted in  the  Code  of  1876  in  Section  499,  with  its  sixteen  sub- 
sections, except  that  the  latter  allows  such  proceedings  to  be 
instituted  either  in  the  County  or  Circuit  CouYt  from  the  be- 
ginning, while  the  former  only  directs  a  transfer  to  the  higher 
court  when  a  contest  has  been  raised.  In  the  Codes  all 
distinction  between  non-residents  and  citizens,  and  between 
coparcenary  and  other  holdings  is  omitted ;  in  place  of  the 
application  there  is  a  "  petition,''  that  is,  a  regular  pleading, 
and  those  not  joining  in  it  are  summoned  to  answer;  defend- 
ants under  disability  are  dealt  with  substantially  as  in  civil 
actions  ;  three  commissioners  are  appointed  to  divide  the  lands 
(two  may  act);  they  report  subject  to  exceptions  and  confirma- 
tion by  the  court;  one  commissioner  is  then  appointed  to 
execute  deeds ;  an  appeal  lies  from  either  County  or  Circuit 

'Hood  V.  Mathers,  2  A.  K.  Mar.  vision  held  void  because  record  did 

561.  not  show  that  a  party  in  interest 

•Gaithers  V.Brown,  7  B.  M.  91.  made   the   application.     (Williams' 

"Newby  v.  Perkins,  1  Dana,  440.  hr's  v.  Williams'  hr's,  8  Litt  40.) 
General  recital  of  notice  given  will  "  Parker's  hr's  v.  Anderson's  hr's, 

notdo.  (Craig  V.  Barker,4  Dana, 601.)  6   Mon.    460;  Guyton   v.  Shane,   7 

"  Kico  v.  Rice,  10  B.  M.  420.     Di-  Dana,  498. 
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Court  to  the  Court  of  Appeals.  The  whole  method  is  so 
much  like  a  regular  action  or  suit,  that  it  would^  probably,  in 
case  of  irregularities,  efijoy  all  presumptions  in  favor  of  juris- 
diction, even  if  carried  on  in  the  County  Court.  No  case  of 
collateral  attack  on  such  proceeding  under  either  Code  is  found. 
In  fact,  little  use  has  been  made  of  this  statutory  remedy,  a 
suit  in  equity  being  considered  much  safer. 

The  jurisdiction  of  courts  of  equity  over  partition  has 
been  extended  by  an  act  of  May  15,  1886."  Where  two  or 
more  persons  hold  land  (or  the  beneficial  interest  therein)  each 
for  life,  with  remainder  to  his  children,  the  court  may,  in  a 
suit  to  which  all  persons  in  being  having  an  interest  are  made 
parties,  divide  the  land  between  the  several  families,  so 
that  the  remainders  will  only  attach  to  the  allotments  in  sev- 
eralty. A  second  section  allows  the  court  so  to  divide  lands 
thus  held,  of  which  part  lies  in  this  State  and  the  rest  in  an- 
other State  or  Territory,  giving  to  the  residents  of  Kentucky 
their  full  share  out  of  the  home  lands,  "securing  by  proper 
deeds  and  orders  to  the  non-residents  a  release  of  the  interest 
of  residents  '^  in  the  lands  abroad.  As  a  Kentucky  court  can 
hardly  by  its  decree  pass  the  title  of  unborn  children  to  lands 
beyond  the  State  boundary,  this  part  of  the  new  law  will,  it 
seems  to  us,  prove  ineffectual. 

The  inchoate  dower  right  of  an  infantas  or  a  lunatic's 
widow  is  not  destroyed  by  a  judicial  sale  under  the  laws  re- 
ferred to  in  Sections  74,  75,  and  76.  But  a  provision  in  the 
General  Statutes,  and  an  amendatory  act  of  February  11, 
1876,  authorize  the  wife  of  an  infant  or  lunatic  to  join  in  the 
commissioner's  deed,  and  thus  to  release  her  dower;  while  the 
infant  wife  may  be  authorized  by  the  court  to  join  upon  terms, 
or  even  without  an  equivalent;  or  the  adult  wife  may,  as  a 
defendant,  acknowledge  her  answer  giving  consent  on  privy 
examination,  and,  the  decree  being  rendered  thereon,  the  sale 
will  bar  her  dower." 

On  the  other  hand,  a  way  has  been  contrived  by  act  of 

^  Garroirs  Code,  p.  246;  Sess.  Acts,      amendatory  act,  B.  and  F.  Gen.  Stat., 
1885-1886  (Public),  p.  120.  p.  726. 

"  Gen.  Stat.,  Ch.  62,  Art.  II,  Sec.  8; 
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March  14,  1878,"*  to  bar  the  inchoate  dower  of  the  wife  if  she 
iR  a  confirmed  lunatic.  On  the  petition  of  her  husband,  she 
and  her  committee,  if  any,  being  made  defendants,  the  "Chan- 
cery Court "  of  the  county  containing  the  land  may  adjudge 
a  conveyance  and  sale  of  the  inchoate  right  of  dower,  but 
only  after  a  covenant  with  surety  has  been  given  by  the  hus- 
band "  that  she  shall  be  paid  the  value  of  her  right  of  dower," 
and  a  commissioner  is  appointed  who  may  join  with  the  hus- 
band  in  a  deed  or  deeds  to  purchasers  of  the  land.  The  mean- 
ing of  the  covenant  and  measure  of  liability  have  been  passed 
upon  lately  ;  the  covenant  is  payable  to  the  committee  as  soon 
as  a  sale  is  accomplished,  hence  the  value  only  of  the  inchoate 
dower  is  recoverable." 

Note. — The  loss  of  dower  on  the  sale  of  the  land  upon  mortgages  and 
liens  will  be  discussed  in  a  subsequent  chapter. 

Sec.  78.  Jurisdiction  of  Matter  and  Parties.  The 
Circuit  Court  and  the  courts  carved  out  of  its  jurisdiction 
have  cognizance  of  all  suits  for  the  recovery  of  money  and 
property,  when  the  amount  sued  for  exceeds  $50  in  value,  and, 
when  land  is  to  be  recovered  or  subjected  to  lien,  to  suits  for 
smaller  values.  When  such  a  court  renders  a  judgment  for 
over  fifty  dollars,  it  can  not  be  deemed  void  simply  because 
the  court  ought  not  to  have  entertained  the  demand.  Although 
for  want  of  statutory  authority  the  ta,x  bills  of  a  city  could 
not  be  enforced  by  suit,  a  judgment  awarding  several  hundred 
dollars  of  taxes  to  the  city  of  Louisville  was,  though  errone- 
ous, held  to  be  a  valid  judgment.^ 

And  the  presumption  of  regularity  is  applied  to  these 
higher  courts  in  proceedings  purely  statutory ;  e,  g.,  a  petition 
by  husband  and  wife  to  have  the  powers  of  a  feme  sole  con- 
ferred upon  the  latter.  Nothing  appearing  in  the  record  to  the 
contrary  they  will  be  presumed  to  be  residents  of  the  county, 
so  as  not  to  render  the  decree  void.* 

«  B.  and  P.  Gen.  Stat.,  p.  825.  is  adopted  in  78  Ky.  198,  and  found 

"Picbtner  v.  Fichtner's  assignee,  in  that  volume. 

10  Ky.  Law  Rep.  924.     Prof.  Bow-  >  Johnson  v.  Louisv.,  11  Bush,  627. 

ditch's  table  of  inchoate  dower  values  "Hart  v.  Grigsby,  14  Bush,  642. 
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In  probate  matters  the  County  Court  has  a  general,  not  a 
limited  jurisdiction,  and  is  entitled  to  a  like  presumption^  and 
its  orders  or  judgments  need  not  recite  the  facts  which  give 
jurisdiction.  Where  an  order  of  administration  read  thus: 
"  This  day,  on  motion  of  A.  B.,  administration  on  the  estate 
of  C.  D.,  deceased,  is  granted  to  him,  etc.,"  leaving  out  the 

usual  words  "  late  of county  "  after  the  decedent's  name, 

and  thus  failing  to  show  jurisdiction  affirmatively,  the  order 
was  held  prima  facie  good,  though  it  might  be  shown  to  be 
void  by  allegation  and  proof  that  the  decedent's  domicil  was 
in  another  county;*  and  this  presumption  in  favor  of  the  ap- 
pointee of  a  County  Court  in  Kentucky  will  hold  good  even 
against  a  personal  representative  who  has  qualified  in  another 
State.* 

Which  is  the  proper  court  to  appoint  or  qualify  the  admin- 
istrator or  executor  will  be  discussed  in  a  section  dealing  with 
"  Devolution  on  Executors  and  Administrators.'' 

The  appointment  of  an  administrator,  even  of  an  adminis- 
trator with  the  will  annexed  wielding  the  testamentary  pow- 
ers over  land,  can  not  be  impeached  for  defects  in  the  bond.* 

Formerly,  when  strict  foreclosure  was  allowable,  it  was 
deemed  a  personal  remedy  and  transitory,  and  before  the  Code 
the  seeking  of  a  personal  judgment  for  a  mortgage  debt  was 
thought  to  make  even  a  suit  for  a  sale  of  the  premises  tran- 
sitory ;  •  but  the  former  remedy  is  abolished,  the  latter  is  made 
local  by  the  Code.^  While  in  1889  the  Court  of  Appeals  dis- 
claimed cognizance  of  a  suit  to  vacate  a  grant  by  the  State  of 
land  south  of  Walker's  line,^  it  decreed  in  1890  against  a  trus- 
tee to  convey  lands  in  Iowa  to  the  parties  beneficially  inter- 
ested.* 

•Jacobs  y.  L.  &  N.  R.  R.  Co.,  10  «  Cauffman  v.  Sayres,  2  B.  M.  202. 

Bush,  268 ;  see  Singleton  v.  Cogar,  7  ^  C.  P.(1876)  Sec.  876(old  404);  Sec 

Dana,  479;  see  Sec.  74.    The  juris-  62  (old  93);  Webb  v.  Wright,  1  Bush, 

diction  of  the  County  Court.to  divide  107. 

land  is  not  general ;  see  Sec.  77.  ^See  supra,  Sec.  51 ;  Com'w'lth  t. 

*  Masters  v.  Barker,  87  Ky.  1.  Bowman,  10  Ky.  Law  Rep.  696, 

•Peebles  v.  Watts,  9  Dana,  102;  »  McQuerry  v.  Gilliland,   11  Ky. 

Mobberly  v.  Johnson's  ex'r,  78  Ky.  Law  Rep.  656. 

278,  276. 
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But  in  many  cases  the  court  of  one  county  can  order  the 
sale  or  division  of  lands  lying  in  another.  Mainly  in  suits 
for  the  settlement  or  distribution  of  decedent's  estates,  which, 
under  Sections  65  and  66  ^*  of  the  Code  of  Practice,  must  be 
brought  in  the  county  where  the  personal  representative  has 
qualified ;  and  by  analogy,  suits  to  wind  up  a  debtor's  estate 
for  an  attempt  to  prefer  a  creditor  (under  Greneral  Statutes, 
Chapter  44,  Article  II),  in  the  county  in  which  the  debtor  is 
summoned;"  actions  for  money,  in  which  an  attachment  is 
obtained  and  sent  into  another  county  to  be  levied ; "  a  suit  to 
enforce  a  judgment,  which,  under  Section  439  of  the  Code  of 
Practice,  is  brought  in  the  county  of  the  judgment  or  wher- 
ever the  defendant  is  found ;  lastly,  where  the  same  encum- 
brance covers  land  in  several  counties. 

Even  in  simple  suits  for  money  the  question  is  often  very 
nice,  whether  the  court  of  any  given  county  can  render  judg- 
ment against  a  defendant  who  is  summoned.  Judgments 
have  been  reversed  for  being  rendered  in  the  court  of  the 
wrong  county ;  and  in  one  case  (under  the  Code  of  1854)  a 
judgment  was  thus  reversed  as  being  "  erroneous  and  void ; " 
but  in  no  reported  case  has  a  sale  under  a  judgment  been  held 
void  on  such  grounds,  and  probably  none  would  be  held  void, 
unless  in  proceedings  for  the  sale  of  infants'  lands  and  similar 
cases.  The  question  should  be  speedily  settled  under  the  new 
Code,  which  gives  no  appeal  on  a  void  judgment  (only  from 


wNew  Sec.  66  is  Sec.  97  of  1864. 
Under  it  the  court  of  decedent's  last 
domicil  was  held  to  have  power  to 
divide  the  descended  lands  in  another 
county  (Hanks  v.  Driskell,  18  B.  M. 
265);  and  the  same  court  under  new 
Sec.  66  might  sell  tracts  in  several 
counties  for  indivisibility.  (Phalan  v. 
Louisville  S.  V.  &  T.  Co.,  10  Ky. 
Law.  Rep.,  p.  668.)  See  to  the  con- 
trary, Girty  v.  Logan,  6  Bush,  8, 
where  old  Section  97  is  said  not  to 
apply ;  but  the  action  to  sell  for  in- 
divisibility is  treated  as  being  local 
to  the  land. 


"  Fishback  v.  Green,  87  Ky.  107. 
Suits  under  the  law  against  prefer- 
ences follow  tho  law  for  winding  up 
decedent's  estates ;  one  case  must  dis- 
pose of  all  the  property.  It  is  not 
shown  in  the  report  how  the  particu- 
lar Circuit  Court,  not  of  the  land  nor 
of  the  debtor's  residence,  got  hold  of 
the  case. 

»  C.  P.,  Sec .  201  (old  Sec.  226),  Sees. 
439,  441  (old  Sees.  474.  476). 

"  Ruby  V.  Grace,  2  Duvall,  640 ; 
judgment  in  Graves  County  upon 
service  in  Webster. 
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the  refusal  of  the  lower  court  to  quash  it);  but  it  has  not  come 
up  to  our  knowledge. 

Some  titles  may  depend  on  judgments  of  the  late  ^'General 
Court/'  first  established  in  1796  as  a  fiscal  court,  but  clothed 
by  acts  of  1799  and  1802  with  cognizance  of  "all  controver- 
sies between  non-residents,  and  between  non-residents  and  the 
citizens  of  this  State,"  and  in  land  cases  between  citizens  juris- 
diction might  be  given  by  consent."  These  acts  have  been  most 
narrowly  construed ;  one  might  be  not  a  non-resident  and  still 
not  a  citizen  of  Kentucky,  and  thus  the  court  fell  between  two 
stools.** 


i*M. and B.,  1,617;  Litt.LawsKy., 
I,  478,  II,  809,  III,  42.  Two  or  more 
of  the  circuit  judges  were  to  meet  at 
the  capital  and  hold  the  court. 

^*0rm8by  v.  Lynch,  Litt.  Sel.  Cas. 
303,  Sneed  v.  Noffsinger,  2  Litt.  81, 
Lexington  ManTing  Co.  v.  Dorr,  2 
Litt.  256,  Lindsey  v.  McGlellan,  1 
Bibb,  263,  against  the  jurisdiction; 


Banks  v.  Powler,  8  Litt.  332,  Turner 
V.  O'Bannon,  2  J.  J.  Mar.  186,  uphold 
it.  Consent  is  given  by  trying  case 
without  objection.  (Powler  v.  Hal- 
but,  3  Bibb,  384 ;  Madison's  heirs  v. 
Wallace's  ex'rs,  2  J.  J.  Mar .684.)  The 
refinements  under  these  acts  are  the 
same  as  under  the  partition  acts  men- 
tioned in  Sec.  77. 
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DEFECTIVE   TITLES. 

S£C.  79.  Unrecorded  Deeds. 
Sec.  80.  Executory  Contracts. 
Sec.  81.  Conveyance  of  Bad  Title. 
Sec.  82.  Surplus  and  Deficit. 
Sec.  83.  Parol  Contracts  for  Land. 
Sec.  84.  Occupying  Claimants. 


SEcrnoN  79.  Unbecorded  Deeds.  It  having  been  shown 
in  a  former  chapter  what  is  necessary  to  constitute  a  lawfully 
recorded  deed,  it  remains  to  be  seen  what  effect  a  plainly  un- 
recorded conveyance,  or  one  ineffectually  recorded,  has  as 
against  the  claims  of  purchasers  and  creditors.  And  it  may 
be  said  at  once,  that  the  word  "creditors"  might  as  well  be 
stricken  from  the  statutes  for  recording  deeds,  and  as  against 
purchasers  the  English  doctrine  of  notice  is  recognized  almost 
to  its  fullest  extent. 

The  former  point  was  finally  settled  in  1874,  in  conformity 
with  an  almost  unbroken  line  of  precedents.  We  quote  from 
a  decision  of  Judge  Lindsay,  rendered  in  a  case  where  the 
sheriff  had  received  and  levied  executions  upon  land  after  a 
deed  had  been  made  by  the  defendant,  but  before  its  putting 
to  record,  and  a  contest  arose  between  an  execution  creditor 
purchasing  from  the  sheriff  and  the  holder  of  the  debtor's 
deed,  which  had  been  re-acknowledged  and  put  to  record  be- 
fore the  sheriff  sold,  and  of  course  before  he  had  made  his 
deed. 

He  says :  "  Section  9,  Chapter  24,  of  the  Revised  Statutes 
provides  that  no  deed  conveying  any  title  to  or  interest  in 
land  for  a  longer  time  than  five  years  .  .  .  shall  be  good 
against  a  purchaser  for  valuable  consideration  without  notice 
or  any  G7^edUor,  unless  the  same  be  acknowledged  .  .  .  and 
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lodged  for  record  in  the  proper  office,  etc.  Section  15  .  .  . 
provides  that  deeds  made  by  residents  .  .  .  to  be  good  against 
a  purchaser  without  notice  or  any  creditor,  *  except  from  the 
time  the  same  shall  be  .  .  .  lodged  for  record/  must  be  so 
lodged  within  eight  months  after  the  date.  .  .  .  Appellee  failed 
to  lodge  his  deed  for  record  within  eight  mouths,  and  appel- 
lants insist  that  the  >  .  .  lodging  of  the  same  after  the  execu- 
tion liens  had  been  perfected  ...  in  nowise  aflTects  their  title. 
...  In  the  earlier  cases  it  was  held  that  a  deed  not  lodged 
within  the  prescribed  time  was  absolutely  void  as  to  any  cred- 
itor. In  Morton  v.  Robards,  4  Dana,  258,  this  construction 
of  the  statute  was  repudiated,  the  court  holding  that  the  leg- 
islature intended  only  to  regulate  legal  conveyances  and  to 
leave  untouched  the  equities  of  the  parties,  and  that  while  the 
legal  title  of  a  party  not  lodging  his  deed  for  record  within 
eight  months  from  its  date  was  not  good,  yet  his  equity  was 
unimpeachable,  etc. 

"  In  Hally  v.  Oldham,  5  B.  M.  233,  the  correctness  of 
(this)  doctrine  was  doubted.  It  was,  however,  conceded  that 
if  the  execution  creditor  was  himself  the  purchaser,  then  no- 
tice to  him  before  his  purchase  of  the  existence  of  the  unre- 
corded deed  would  deprive  him  of  its  fruits,  and  that  a  court 
of  equity  might  compel  him  to  relinquish  any  advantage,  etc. 

"  Reconciling  .  .  .  the  reported  cases,  we  deduce  the  fol- 
lowing views : 

'^  1.  A  purchaser  at  an  execution  sale,  who  has  no  notice  of 
a  title-bond  or  deed  that  has  not  been  recorded  within  the  pre- 
scribed time,  will  be  protected  in  his  title  even  in  a  court  of 
equity. 

**  2.  A  purchaser  with  notice  will  also  be  protected,  in  case 
the  executiou  creditor  acts  in  good  faith  and  without  notice. 
Under  such  circumstances  the  creditor  has  the  right  to  sell, 
and  the  purchaser  necessarily  takes  all  the  title  that  the  cred- 
itor can  require  the  sheriff  to  sell. 

"  3.  That  notice  to  the  purchaser  after  his  purchase  does 
not  affect  him.  He  is  by  his  purchase  invested  with  an  inchoate 
legal  title,  which  he  has  a  right  to  perfect  by  conveyance  from 
the  sheriff,  and  this  right  does  not  depend  upon   his  being  a 
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stranger,  etc.;  the  execution  creditor  is  as  much  entitled  to 
protection  as  a  stranger. 

"  4.  That  notice  to  the  creditor  at  any  time  before  he  may 
purchase  affects  his  conscience,  and  he  may  be  compelled,  in 
obedience  to  the  equity  evidenced  by  the  bond  or  unrecorded 
deed,  to  transfer  the  legal  title  to  the  party,  etc."  * 

The  only  privileges  of  the  creditor  are  these :  that  the 
highest  bid  alone  without  conveyance  gives  a  protection  which 
can  not  be  lost  by  a  subsequent  notice,  and  that  the  purchase 
refers  back  to  the  beginning  of  the  execution,  attachment  or 
pendente  lite  lien.  Where  the  bid  is  made  at  a  judicial  sale  in  an 
attachment  or  creditor's  suit,  it  would  seem  that  it  is  not  a  pur- 
chase before  confirmation,  and  that  a  notice  of  the  unrecorded 
deed  after  the  bid,  and  before  confirmation,  would  come  in  time. 

Mortgagees  are  purchasers  within  the  meaning  of  the  re- 
cording laws,  and  in  fact  the  class  of  purchasers  against  whom 
questions  of  priority  are  most  often  raised.  The  leading  case* 
as  to  the  kind  of  notice  of  an  unrecorded  conveyance  or  en- 
cumbrance that  will  "affect  the  conscience "  of  those  claim- 
ing under  a  subsequent  recorded  deed  was  decided  in  1863. 
It  arose  between  the  holders  of  "  income  bonds  "  expressing  a 
pledge  on  their  fare,  but  not  secured  by  any  recorded  deed, 
and  subsequent  third-mortgage  bonds  of  a  railroad.  The 
court  adopts  the  English  and  New  Y^ork  doctrine  of  equitable 
notice,  as  held  by  Kent  in  his  Commentaries,  and  by  V.  C. 
Wigram  in  1  Hare's  Reports,  and  holds :  (1)  That  there  is  no 
difference  in  the  degree  of  notice  between  instruments  fitted 
for  recording  (like  absolute  deeds  and  mortgages)  and  those 
unfitted  for  recording  (say,  title-bonds);  (2)  that  knowledge 
of  the  existence  of  an  outstanding  instrument  does  not  oblige 
one  to  seek  it  out  and  learn  its  contents ;  (3)  that  one  know.- 
ing  the  contents  can  not  excuse  himself  by  want  of  knowledge 
of  its  legal  effect;*  (4)  one  who  buys  a  note  or  bond  secured 

*  Low  &  Whitney  v.  Blinco,  10  sale,  and  was  allowed  to  prevail  over 

Bush,  881.     The  same  rule  has  been  the  estate  of  the  purchaser, 
applied  in   Righter  v.   Forrester  1  *  Willis  v.  V«llette,  4  Mete.  189. 

Bush,  278,  to  a  mortgage.     It  was         'Nor  by  claiming  that  he  had  forgot- 

not  recorded  till  after  the  levy  of  an  ten  it.    (Hunt  v.  Clark,  6  Dana,  69.) 
execution,  but   before   the    sheriflTs 


CH.  XII.]  DEFECTIVE   TITLES.  293 

by  mortgage  in  good  faith  is  not  affected  by  notice  to  the  pre- 
vious holder. 

Another  otherwise  rather  unsatisfactory  case  (1869)  makes 
notice  to  the  husband  of  a  previous  unrecorded  deed  notice  to 
his  wife ;  ^  and  the  usual  doctrine  of  equitable  notice,  actual 
or  constructive,  is  followed  out  in  raanv  cases  both  of  land 
and  personal  property,  bank  stock,  etc.,*  though  it  has  never 
in  Kentucky  been  carried,  and  probably  never  would  be  car- 
ried to  the  extent  of  the  English  doctrine  as  laid'  down  in 
Le  Neve  v.  Le  Neve  (given  in  White  and  Tudor's  Leading 
Cases  in  Equity),  where  the  subsequent  purchaser  was  held 
bound  by  the  notice  which  his  solicitor  had  of  a  previous  un- 
recorded  deed,  obtained  in  a  previous  employment. 

Sec.  80.  Executory  Contracts.  The  Statute  of  Uses 
annexed  the  title  and  possession  to  what  otherwise  would  have 
been  a  mere  contract  to  convey.  But  a  want  was  felt  for  an 
instrument  not  operating  in  prceseriti;  an  executory  contract, 
to  be  performed  or  broken  thereafter,  especially  by  the  early 
settlers  of  Kentucky,  most  of  whom  dealt  in  vast  tracts  held 
by  *'  entry  "  without  survey  or  patent,  and  without  security 
against  " interferences."  Hence  the  "title-bond,"  sometimes 
in  form  a  mere  contract  to  convey,  sometimes  a  real  bond  with 
penalty  and  condition  ;  but  in  either  shape  it  conferred  on  the 
holder  an  equity  in  the  land,  nearly  but  not  quite  like  an  ex- 
press trust,  in  a  deed  or  will.  Such  bonds  might,  under  an  act 
of  1798,*  be  assigned  by  writing,  which  was  mostly  done  by 
indorsement ;  the  assignee  held  the  legal  title  to  the  bond, 
though  not  to  the  land. 

These  bonds  are  sometimes  used  in  our  days,  but  not  very 
often;  some  of  the  principles  applied  to  them  are  also  applicable 

*It  was  intimated,  but  on  the  facta  than  adjudgod,  that  notice  to  one  of 

and  pleadings  not  decided,  that  the  several  mortgagees  intere^ited  in  the 

subsequent  buyer  could  be  protected  same  demand  was  notice  to  all. 

against  the  unrecorded  deed  to  the  ^Bunk  of  America  v.  McNeil,  10 

extent  of  a  sum  which  she  had  paid  Bush,  54. 

upon  sale  by  title  bond,  itself  unre-  ^  M.and  B.,  1, 160;  Litt.  Laws  Ky., 

corded  (Bennett  v.  Fotherington,  6  II,  75;  Rev.   Stat.,   CMi.  22,  See.  6; 

Bush,    196.)     In   Faris  v.   Dunn,  7  Gen.  Stat.,  Ch.  22,  Sec.  6. 
Bush,  276,  it  was  nither   intimated 
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to  the  memoranda  made  in  trades  for  land,  to  bind  the  bargain 
while  the  title  is  examined  and  perfected  and  the  deed  drawn. 

The  obligation  to  convey  always  means:  (1)  A  conveyance 
in  fee  with  general  warranty;  (2)  a  perfect  title,*  which  includes 
a  release  of  dower,  if  the  grantor  have  a  wife ;  (3)  ability  to 
give  possession.  The  vendee  can  insist  on  the  vendor^s  war- 
ranty, and  need  not  accept  the  deed  of  a  stranger.*  And  he 
can  not  be  compelled  to  accept  any  but  a  perfect  title. 

Where  the  vendee  pleads  that  the  vendor  has  no  title,  the 
latter  has  the  burden  of  proof,  and  must  exhibit  his  title,  either 
back  to  the  Commonwealth  or  to  a  thirty  years*  possession  in 
one  claiming  the  fee,  which  \s  prima  facie  evidence  of  a  title  ;* 
but  where  vendee  charges  only  defects,  he  ought  to  point  them 
out. 

The  English  doctrine  that  "time  is  not  of  the  essence  of 
the  contract,"  has  not  only  been  recognized,*  but  carried  to  the 
utmost  limit.*  A  suit  at  law  by  the  vendee  does  not  put  an 
end  to  the  contract,  but  a  judgment  for  damages  does.  After 
that  it  is  too  late  for  the  vendor  to  tender  a  deed.^  However, 
there  may  be  such  unreasonable  delay  on  the  vendor's  part  as 


'  Davis  v'.  Dycus,  7  Bush,  4,  relying 
on  Bodley  v.  McChord,  4  J.  J.  Mar. 
476. 

8  Taylor  v.  Porter,  1  Dana,  422. 
The  duty  to  give  a  warranty  involves 
that  of  insertinjjj  the  true  considera- 
tion received  by  the  obligor  (vendor). 
(Sproule  V.  Winant,  7  Mon.  196.) 

*  Vittitoe  V.  Jones,  6  J.  J.  Mar.  616, 
distinguished  from  French  v.  How- 
ard, 3  Bibb,  301,  in  Davis  v.  Dycus, 
supra. 

^  Woodson's  adm'r  v.  Scott,  1  Dana, 
471,  where  it  is  said  that  hardly  any 
amount  of  delay  of  the  purchaser 
will  preclude  him  from  the  Chancel- 
lor's aid,  and  on  the  other  hand  the 
vendor's  title  need  not  be  complete 
at  the  filing  of  the  bill.  See  also 
Tapp  v.  Nock,  11  Ky.  Law  Reporter, 
611,  where  a  delay  of  sixty   days, 


during  which  the  vendor  perfected 
his  title,  was  excused,  though  the 
vendee  thereby  lost  the  chance  to  sell 
at  a  profit. 

•See  Buford's  adm'r  v.  Guthrie,  14 
Bush,  677  (the  case  for  which  Judge 
KUiott  was  killed),  which  was,  how- 
ever, the  case  of  an  executed  sale, 
and  could  not  have  been  decided  oth- 
erwise than  it  was.  But  see  Honore 
V.  Hutchins,  8  Bush,  687,  where  the 
rule  "once  a  mortgage  always  a 
mortgage  "  was  extended  to  a  specu- 
lative contract  for  land,  in  which  the 
plaintiff-appellant  was  in  default  in 
making  his  cash  contribution.  But 
time  is  of  the  essence  in  an  "  option.** 
(Stcmbridge  v.  Stembridge's  adm'r, 
87  Ky.  91.) 

'Taylor  v.  Porter,  1  Dana,  422. 
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will  justify  the  vendee  in  abandoning  the  contract,  but  non- 
payment by  the  vendee  in  possession  leaves  the  vendor  no 
other  choice  or  remedy  than  a  lien  suit  for  the  unpaid  install- 
ments^ treating  the  vendee  as  if  he  had  made  a  conveyance  to 
him,  and  reserved  a  vendor^s  lien  or  taken  a  mortgage  for  the 
deferred  payments.  It  is  different,  if  the  vendee  by  giving 
up  the  possession  abandons  the  contract.®  Of  course,  if  the 
vendor  is  guilty  of  fraud  in  title,  quantity,  or  quality,  the 
vendee  can  always  demand  a  rescission.* 

The  measure  of  recovery,  when  the  executory  purchase  is 
justly  abandoned  for  failure  to  make  title,  is  fully  and  ably 
discussed  in  Taylor  v.  Porter,  already  quoted.  An  account  is 
to  be  taken  upon  the  following  principles:  While  the  vendee 
remains  in  possession  under  his  contract  he  can  not  be  charged 
with  rent,  nor  with  the  deterioration  or  decay  of  the  prop- 
erty which  takes  place,  even  by  his  own  neglect,  so  it  be  not 
by  his  wanton  act.  He  is  entitled  to  recover  what  he  has  paid  on 
the  purchase  money,  with  interest  from  the  time  of  disafQrmal ; 
and  from  that  time  forward,  if  he  should  remain  in  possession, 
he  must  pay  rent ;  against  this  he  may  set  off  the  value  of  the 
lasting  improvements  which  he  has  put  upon  the  lands. 

The  Statute  of  Frauds  demands  that  the  description  of  the 
land  to  be  conveyed,  as  well  as  the  amount  and  terms  of  pay- 
ment, should  be  stated  in  the  bond,'°  the  latter  not  as  the  con- 
sideration of  the  former  (for  that  is  dispensed  with  by  the  very 
words  of  the  statute),  but  because  it  is  the  condition  prece- 
dent for  the  conveyance.  But  where  the  uncertainty  of  descrip- 
tion (f.  i.,  ^^we  have  swapped  our  farms")  is,  after  the  execu- 
tion of  the  writing,  removed  by  giving  and  taking  possession 
of  the  intended  lands,  the  written  contract  becomes  complete 
and  en  forcible." 

0 

^  In  the  very  late  case  of  Morgan  695,  604. 

V.Oliver,  11  Ky.  Law  Rep.  613,  a  "  Overstreet  v.  Rice,  4  Bush, 8.  In 

contract  to  give  up  land  held  under  an  older  case  (Robertson  v.  Thomp- 

title-bond  at  acertain  day,  if  the  ven-  son,  9  B.  M.  888),  it  was  said  that  on 

dee  should  not  then  pay  the  overdue  account  of  the  Statute  of  Frauds  the 

balance  was  enforced  in  kind.  land  must  be  identified  by  a  construo- 

*  Kennedy  v.  Johnson,  2  Bibb,  12.  tion  of  the  bond  alone. 

"  Madeira  v.  Hopkins,  12  B.  M. 
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According  to  all  the  older  cases  the  Chancellor  can  not 
upon  parol  proof*  reform  "  a  written  agreement  for  the  sale  of 
land,  and  then  enforce  it  as  thus  reformed."  But  the  majority 
of  the  court  (Robertson  dissenting)  overbore  this  doctrine  in 
the  name  of  "progressive  jurisprudence"  in  1865,  when  they 
reformed  a  deed  by  interpolating  a  vendor^s  lien,  and  enforced 
this  by  a  decree  of  sale.*' 

Where  an  *^  expectancy "  of  a  son  in  a  father's  estate  is 
sold  without  the  tatter's  assent,  nothing  pa&ses;  at  most  the 
•purchase  money  with  interest  can  be  recovered,  and  if  the 
purchaser  be  another  heir  this  may  be  adjusted  in  settling  the 
estate."  But  where  the  ancestor  gives  his  assent  to  the  ar- 
rangement, the  sale  becomes  binding,  especially  where  such 
assent  takes  the  shape  of  an  enforcible  contract.'* 

Though  there  has  been  considerable  liberality  in  excusing 
vendees  from  accepting  lands  bought  by  executory  contract 
where  the  title  was  doubtful,  and  especially  as  to  vendees  not 
yet  put  in  possession  and  holding  only  by  a  memorandum  of 
purchase,  yet  it  has  never  been  decided  that  the  vendee  is  en- 
titled to  a  "  merchantable,"  perfectly  smooth  title,  such  as 
every  lawyer  would  be  willing  to  pass.  The  Court  of  Appeals 
has  often  been  invoked  to  strengthen  a  title  by  a  decision  be- 
tween the  parties  to  a  contract  for  land,  though  their  action 
could  never  be  more  than  a  precedent,  and  a  weak  one  at  that, 
where  the  parties  in  adverse  interest  are  not  before  it. 

While  the  vendee  holds  the  land  by  virtue  of  an  executory 
contract,  he  is  deemed  a  quasi  tenant  to  the  holder  of  the  fee, 
and  can  not,  until  he  disclaims  the  relation,  acquire  an  ad- 
verse possession  within  the  meaning  either  of  the  champerty 
or  limitation  laws,  as  is  shown  under  those  respective  heads. 

Sec.  81.  Conveyance  of  Bad  Title.  It  has  not  been 
usual  in  Kentucky  to  insert  any  covenant  of  title  in  deeds  for 
the  conveyance  of  land,  except  that  of  warranty,  which  is  not 

"Smith  V.  Smith,  4  Bibb,  81,  im-  the  dissent  in  next  case, 
plies  it;  Harrison  v.  Talbot,  2  Dana,  "  Worley  v.  Tuggle,  4  Bush,  168. 

268,  decides  it  right  out ;  Churchill  v.  "  Wheeler  v.  Wheeler,  2  Mete.  474. 

Rogers,  3  Mon.  81,  rejects  parol  proof  ^^  Lee  v.  Lee,  2  Duv.  184 ;  McBee 

tending  to  widen  the  boundaries  ot  v.  Myers,  4  Bush,  856. 
the  land  contracted  for :  all  quoted  in 
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broken  until  eviction,  or  its  equivalent  in  the  case  of  encum- 
brances, i.e.,  the  compulsory  payment  thereof  by  the  covenan- 
tee. There  is  no  marked  divergence  in  the  construction  of 
this  and  the  other  ordinary  covenants  in  Kentucky,  from 
what  it  is  in  the  courts  of  England  and  of  America  generally. 
Here,  as  elsewhere,  the  covenants  of  seizin  and  against  encum- 
brances, if  the  title  is  bad,  are  broken  as  soon  as  made.  In 
the  last  few  years  deeds  with  full  covenants  have  been  intro- 
duced to  some  extent  in  the  larger  cities. 

Land  is  often  sold  on  credit ;  it  is  natural  for  purchasers 
in  arrear  to  seek  an  excuse  for  non-payment;  hence  want  of 
title  conveyed  has  often  been  pleaded,  or,  under  the  old  prac- 
tice, made  the  ground  for  enjoining  a  judgment  on  the  pur- 
chase notes.  On  this  subject  the  leading  case  is  Simpson  v. 
Hawkins,  finally  decided  in  1833.*  It  appearing  that  as  to 
part  of  the  land,  sold  by  the  plaintiffs  in  error  with  warranty, 
they  had  "no  title/'  and  were  insolvent,  and  that  the  true 
owner  might  still  evict  the  purchaser,  the  court  proceeds : 
"As  yet  no  eviction  has  taken  place,  and  the  question  arises 
whether  a  possibility  or  even  a  probability  that  an  eviction 
will  hereafter  take  place,  coupled  with  the  insolvency  of  the 
(grantors)  is  sufficient  to  justify  the  (purchasers)  in  withhold- 
ing the  .  .  .  balance  of  the  purchase  money.  We  think  it  is 
not."  The  uncertainty  of  the  future  event  of  the  true  owner 
bringing  his  suit,  and  bringing  it  in  time,  is  given  as  the  rea- 
son. It  is  also  said  that  the  purchaser  accepted  the  grant  and 
the  warranty  as  an  equivalent  for  his  money  and  notes.  The 
court  had  found  that  the  sale  was  made  and  warranty  given  in 
good  faith.  In  such  a  case  the  purchasers  seeking  relief  in 
equity  should  make  their  bill  also  a  bill  of  quia  timet  against 
the  holders  of  the  outstanding  title,  and  should  not  otherwise 
be  relieved  of  their  debt,  nor  obtain  a  rescission.     But  in  case 

'  1  Dana,  803.  First  argued  in  1831,  Follows  older  ca^es,  Miller  v.  Long, 
decided  in  1832,  after  a  change  in  the  3  A.  K.  Mar.  336 ;  Oi>;den  v.  Yuder,  6 
bench;  re-argued  before  the  new  J.J.  Mar.  425,  and  Campbell  v.  Whit- 
bench  and  concurrent  opinions  given  tingham,  5  J.  J.  Mar.  96,  as  to  the  rule 
by  Judge  Underwood  and  C.  J.Rob-  that  in  the  absence  of  fraud  the  pur- 
ertson,   Judge  Nicholas   dissenting.  chaser  must  rely  on  his  warranty. 
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of  the  warrantor's  insolvency,  a  court  of  equity,  it  is  said, 
should  require  a  full  indemnity  to  the  purchaser  against  loss, 
if  no  final  decree  can  be  rendered  on  the  outstanding  title  on 
account  of  the  non-residence  or  infancy  of  its  holders.  The 
grantor's  removal  from  the  State,  or  becoming  a  non-resident, 
gives  the  same  ground  to  the  equitable  remedy  of  an  indem- 
nity as  his  insolvency.'  And  whether  or  not  a  purchaser  by 
title-bond  has  obtained  a  decree  for  specific  performance,  he 
stands  in  the  attitude  of  a  grantee  by  deed  when  seeking  to 
modify  his  decree  by  supplemental  bill  for  defects  in  the  title.' 
When  the  deed  embraces  a  covenant  of  seizin,  *'  broken  as  soon 
as  made,"  it  seems  that  not  only  under  the  doctrine  of  equitable 
set-off  in  case  of  the  warrantor's  insolvency  or  non-residence, 
but  by  pleading  a  "counter-claim  "  under  the  new  practice,  a 
suit  for  the  purchase  money  could  be  defeated  to  the  extent 
recoverable  on  the  covenant. 

A  representation  by  the  seller  that  his  title  is  good  is  in 
itself  no  proof  of  fraud,  but  his  conveying  a  larger  quantity 
than  his  own  deeds  call  for  is  such  proof.  And  bad  faith  as 
to  the  quality  and  quantity  of  the  land  will  induce  the  Chan- 
cellor to  conclude  that  there  was  fraud  as  to  the  title,  and  to 
decree  a  rescission.* 

Sec.  82.  Surplus  and  Deficit.  On  account  of  the  want 
of  good  surveys,  questions  of  surplus  and  deficit  have  arisen 
in  Kentucky  oftener  than  elsewhere,  especially  in  controver- 
sies upon  executory  sales,  and  a  surplus  has  been  much  more 
frequent  than  a  deficit.  In  a  conveyance  the  quantity  must 
yield  to  description,  and  a  surplus  or  deficiency  can  only  be 
relieved  against  on  the  ground  of  fraud  or  mistake.  Under 
an  executory  contract  relief  will  be  granted  more  readily  and 
on  much  slighter  grounds  where  the  sale  is  at  so  much  per 
acre  than  when  it  is  in  gross. 

Yet  even  where  a  deed  had  passed,  selling  at  a  gross  price 

«  Taylor  v.  Lyon,  2  Dana,  228,  re-  «  Denny  v.  Wickliffe,  1  Mete.  279. 
lying  on  Chancellor  Kent's  opinion  In  this  case  the  method  of  indemnity 
in  1  and  2  J.  C.  R.  for  refusing  rescis-  foreshadowed   in  Simpson  v.  Haw- 
si  on  or  a  perpetual  injunction  against  kins  was  applied, 
the  notes.  ^Upshaw  v  Debow,  7  Bush,  446. 
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a  tract  said  to  contain  five  hundred  acres,  after  a  long  lapse  of 
time,  a  surplus  of  one  hundred  and  one  acres  was  deemed  great 
enough  to  demand  additional  compensation.*  And  where  the 
sale  was  executory  and  by  the  acre,  compensation  was  allowed 
for  as  little  as  three  acres  above  the  one  hundred  and  seventy- 
three  acres  contracted  for.*  And  specific  performance  was  re- 
fused to  the  vendee  (except  upon  terms  of  rectifying  the 
mistake)  where  a  tract  described  as  four  hundred  acres,  and 
sold  in  gross  for  $6,000,  was  found  to  contain  four  hundred 
and  ninety  acres.'  The  price  per  acre  is  made  the  measure  of 
compensation  or  reduction ;  interest  on  this  is  left  to  the  dis- 
cretion of  the  court  under  the  circumstances. 

The  words  "  more  or  less,"  ^*  be  the  same  more  or  less," 
often  found  in  bonds  or  deeds,  must  have  some  effect,  yet  the 
discrepancy  may  be  so  great  as  to  lead  to  the  conclusion  that 
the  parties  did  not  intend  to  cover  it  by  this  phrase.* 

Where  the  vendee  is  bound  to  take  the  quantity  which  he 
meant  to  buy  out  of  a  larger  boundary,  or  where  he  has  bought 
an  aliquot  part  of  a  tract  of  land,  it  is  his  right  to  select  on 
what  side  or  from  what  end  he  will  have  it,  but  he  must  take 


'  Grundy's  h'rs  v  Grundy,  12  B.  M. 
269. 

*  Thompson*  V.  Robertson,  9  B.  M. 
883.  As  to  thfl  time  when  relief  can 
be  given  after  discovery  of  fraud  or 
mistake,  see  under  the  head  of  Limi- 
tation. 

»  Harrison  v.  Talbot,  2  Dana,  258, 
268,  vendee  must  either  take  400  acres 
for  the  price,  or  pay  $16  per  acre  for 
the  tract.  The  court  quotes  some 
Virginia  cases ;  also  Young  v.  Craig, 
2  Bibb,  270  ("  more  or  less"— there 
were  66  acres  bevond  425 — relief  de- 
nied);  Fisher  v.  May,  2  Bibb,  461, 
after  conveyance  in  1786 — lapse  of 
nearly  20  years  before  suit — compen- 
sation denied  for  22  acres  above  400; 
Smith  V.  Smith,  specific  performance 
was  refused  where  tract  of  1 89  acres 
had  been  sold  by  mistake  as  168; 
Shelby  v.  Smith,  2  Mar.  813,  distinc- 


tion between  bonds  and  deeds  is  here 
pointed  out;  Rodgers  v.  Garnett,  4 
Mon.  269,  a  conveyance  had  been 
made  in  1794,  when  the  land  was 
worth  little,  of  a  tract  supposed  to 
contain  1,700  acres,  but  measured  out 
2,000;  the  court  refused  to  compen- 
sate for  the  surplus.  In  Hampton  v. 
Eubank,  4  J.  J.  Mar.  6f34,  a  sale  in 
gross  of  a  tract  named  as  containing 
400  acres  was  enforced  specifically, 
though  there  was  an  excess  of  35 
acres,  on  the  ground  that  it  was  no 
greater  than  what  the  parties  may 
have  expected  from  bad  measure- 
ment. 

^Fannin  v.  Bellomy,  6  Bush,  664. 
Parol  evidence  was  admitted  that  the 
sale  was  intended  at  a  given  price 
per  acre,  and  the  tract,  said  to  con- 
tain 100  acres,  more  or  less,  held  172 
acres. 
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his  share  in  a  convenient  shape  so  as  not  to  deprive  the  remain- 
ing land  of  the  vendor  of  its  fair  value.* 

In  a  very  late  case  (October,  1889)  it  appeared  that  a  cred- 
itor transferred  his  bid  made  at  a  judicial  sale  to  a  friend  of 
the  debtor,  who  paid  the  consideration  and  took  the  commis- 
sioner's deed  as  a  trustee  for  the  debtor.  The  land  turned  out 
grossly  deficient.  The  creditor  was  innocent;  the  debtor 
must  have  known  that  his  land  was  not  what  it  was  sold  for. 
His  friend  was  held  afiFected  with  his  guilty  knowledge,  and 
was  not  allowed  to  recover  the  difference  in  value  from  his 
assignor.* 

Sec.  83.  Parol  Contracts  for  Land.  Under  the  Stat- 
utes of  Conveyances  (see  Section  59)  no  freehold  nor  lease  over 
five  years  can  be  created  except  by  deed;  under  the  "Statute 
of  Frauds,"  as  embodied  in  the  Chapter  on  Contracts  of  the 
Revisions,  it  is  enacted:  "No  action  shall  be  brought  to 
charge  any  person  {Sixthly)  upon  any  contract  for  the  sale  of 
any  real  estate  or  any  lease  thereof  for  a  longer  term  than  one 
year,  unless  the  promise,  contract,  or  agreement  ...  or  some 
memorandum  or  note  thereof  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  his  authorized  agent, 
etc.  (the  consideration  need  not  be  stated  in  the  writing.*')* 
This  law  does  not  call  such  a  contract  void,  and  though  no 
action  can  be  based  upon  it,  a  defense  may,*  and  if  the  obligor 
chooses  to  fulfill  his  word,  third  parties,  such  as  his  creditors, 
or  his  widow  claiming  dower,  can  not  complain.' 

The  Kentucky  acts  do  not  contain  any  equivalent  of  the 

^  Harrison  v.  Talbot,  2  Dana,  268;  as  a  memorandum  to  take  the  case 

Owing  V.  Morgan,  1  Bibb,  274.  out  of  the  statute. 

»  Holmes  v.  Bramel,  S.  W.  R.,  Vol.  ^  Harrow  v.  Johnson,  3  Met.  588, 

XII,  p.  2G2,  not  at  the  time  of  writ-  where  the  executors,  in  consideration 

ing  reported  in  Ky.  Law  Repts.  of  the  widow's  release  of  other  lands, 

*  Gen.  Stat.,  Ch.  22,  Sec.  1.    As  an  put  her  in  possession  of  a  tract;  held, 

instance    of  strict   enforcement,  we  the  creditors  could  not  disturb  the 

may    refer    to     the     intimation    in  verbal  allotment  by  suit. 

Thompson   v.  Mason,  4    Bibb,   198,  ^  Qijham  v.  Sale,  1  B.  M.  78, where 

under  the  then  Statute   of   Frauds,  husband   after  marriage  carried  out 

that  a  deed  made  by  the  defendant  by  deed  a  verbal  sale  made  before  it, 

under  a  decree   afterward  reversed  his  widow  was  held  to  be  barred  of 

for  error  can  not  be  read  against  him  her  dower. 
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clause  in  the  English  Statute  of  Frauds,  forbidding  any  trust 
in  land  to  be  raised  otherwise  than  by  writing,  but  in  general 
equity  ought  to  follow  the  law,  which  demands  a  deed  to  pass 
the  title.  On  the  other  hand,  a  section  of  the  Revised  and  of 
the  General  Statutes  (Chap.  63,  Art.  1,  Sec.  19,  of  the  latter) 
provides  that  no  trust  shall  result  (except  in  favor  of  cred- 
itors) from  the  payment  of  the  consideration  by  one  person, 
where  the  deed  is  made  to  another,  thus  cutting  off  one  species 
of  trusts  in  land  which  otherwise  might  have  been  proved  by 
parol. 

The  English  doctrine,  that  part  performance  takes  a  sale 
of  land  out  of  the  statute,  so  that  equity  may  enforce  it  specifi- 
cally, has  been  rejected  in  many  early  and  in  one  very  late 
case.* 

An  agreement  upon  a  boundary  line  by  parol,  which  is  run 
accordingly,  is  binding,*  but  a  like  change  of  a  line  already 
established  or  known  is  not,®  nor  a  line  which  is  run  through 
an  accretion  from  the  river,  deliberately  differing  from  the 
line  which  the  law  would  run  between  the  adjoining  owners^ 
The  word  "land"  in  the  statute  embraces  private  passways 
and  similar  easements,  but  a  dedication  for  highways  is  not 
within  the  statute.^ 

So  far  the  principles  governing  parol  sales  of  land  seem 
pretty  plain,  but  there  are  cases  hard  to  understand,  and  still 
harder  to  reconcile  with  the  express  words  of  the  statute,  that 
no  freehold  shall  pass  otherwise  than  by  deed,  and  some  of 
these  cases  must  hereafter  be  discussed  in  detail.  Where  the 
vendee  under  a  parol  sale  has  taken  possession,  paid  a  part  or 


*  Grant  v,  Craigmiles,  1  Bibb,  208, 
205;  Chiles  v.  Woodson,  2  Bibb, 
271;  Johnson's  devisees  v.  McCon- 
nell,  8  Bibb,  1 ;  Hayden  v.  Mcllvain, 
4  Bibb»  58,  never  since  controverted, 
and  hardly  shaken  bj'  the  dictum  of 
Judge  Williams  in  Overstreet  v.  Rice, 
4  Bush,  8,  and  followed  again  in 
Blackburn  v.  Blackburn,  11  Ky.Law 
Rep.  161. 

*  Brown  v.  Heirs  of  Crow,  Pr.  Dec, 
106,   108,  relying  on  Penn  v.  Lord 


BalHmore^  in  1  .Vesej' ;  Jamison  v. 
Pettit,  6  Bush,  670. 

•  Robinson  v.  Coen,  2  Bibb,  125 ; 
Smith  V.  Dudley,  1  Litt.  67.  The 
distinction  by  which  to  reconcile  the 
cases  is  given  in  the  text. 

'Miller  v.  Hepburn,  8  Bush,  888. 

«  Hall  V.  McLeod,  2  Met.  103 ;  Dil- 
lon V.  Crook,  11  Bush,  820,  826  (case 
of  a  privilege  of  using  a  railroad 
switch). 
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the  whole  of  the  purchase  price,  and  has  erected  lasting 
improvements,  and  the  vendor,  taking  advantage  of  the 
Statute  of  Frauds  turns  him  out,  the  former  can  not  only 
recover  back  all  his  outlays,  but  he  has  a  lien  for  them  and  for 
the  value  of  lasting  improvements,  less  reasonable  rents,  on 
the  footing  of  the  evicted  occupant  under  the  ''occupying 
claimant"  laws.'  In  like  manner  parol  evidence  was  admitted 
in  favor  of  a  lessee  whose  lease  indicated  that  he  would  build 
on  the  property,  to  show  that  he  should  at  the  end  of  the  term 
have  leave  to  move  his  improvements  or  to  receive  payment 
for  them ;  and  an  injunction  against  removing  them  was  dis- 
solved> 

The  trust  imposed  on  the  bidder  at  execution  and  judicial 
sales,  who  lulls  the  former  owner  by  promises  to  hold  for  him, 
and  subject  to  redemption,  has  been  mentioned  in  Section  72. 
But  a  trust  was  also  declared  in  a  very  different  case  by  Judge 
Robertson  in  1870.  A  father  had,  during  the  war,  while  one 
son  was  absent  in  the  Southern  army,  published  his  will,  by 
which  he  devised  to  his  other  children  his  whole  estate  on  their 
oral  promise  that  they  would  convey  one  named  tract  to  the 
absent  son,  should  he  return  and  be  safe  from  confiscation. 
After  the  father's  death  the  son  returned,  and  as  confiscation 
was  no  longer  thought  of  he  was  given  possession  of  the 
tract.  Some  of  the  children  conveyed  their  shares :  the  others 
acquiesced  for  a  time.  After  three  years'  possession  he  filed  a 
bill  of  peace  against  those  who  had  not  conveyed,  and  though 
they  denied  the  oral  agreement,  it  was  sustained  and  estab- 
lished as  a  trust.*® 


•McCampbell  v.  McCanipb«ll,  5 
Litt.  91,  98;  McCnicken  v.  Sanders, 
4  Bibb,  511 —compensation  must  be 
paid  before  Chancellor  will  allow 
judgment  in  ejectment  to  be  enforced. 
Dillion  V.  Crooks,  ubi  supra^  where 
appellant  spent  money  on  his  own 
property  on  the  faith  of  an  unwrit- 
ten promise  of  an  easement,  and 
damajTt^s  were  held  to  be  recoverable. 

»«Gruy  V.  Oyler,  2  Bush,  2o6. 

^Caldwell  V.Caldwell,  7  Bu^h,615, 


relying  on  3  Atkins,  539;  3  Vesey, 
jr.,  152;  D  Ibid.  619;  11  Ibid.  639. 
These  cases,  and  the  other  English 
cases  quoted  in  the  opinions  of  the 
Chancellor  and  Master  of  the  Rolls, 
tend  to  establish  the  maxim,  that  who- 
ever prevents  either  by  fraud,  or  by 
an  unwritten  promise  which  he  after- 
ward does  not  keep,  the  owner  of  land 
from  making  a  will,  codicil,  or  other 
in>trun)cnt  which  would  pass  the 
title,  will,  notwithstanding  the  stat- 
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But  how  far  can  one  who  is  in  possession  of  land  under  a 
parol  contract  or  sale  defend  himself  against  a  suit  at  law  or 
in  equity?  The  Code  practice  under  which  an  equity  may  be 
set  up  by  the  defendant  in  an  action  at  law^  while  formerly  the 
person  defending  his  possession  became  a  complainant  in  an 
injunction  bill,  gives  the  purchaser  by  parol  an  advantage,  if 
this  doctrine  is  carried  out.  But  in  two  reported  cases,  in 
which  the  general  right  to  defend  the  possession  by  a  parol 
purchase  was  admitted,  it  was  denied  nevertheless,  on  the 
ground  that  the  evidence  was  not,  as  it  should  be  in  such  a  case^ 
definite  and  free  from  doubt;  while  in  another  case  the  de- 
fendant really  had  a  written  memorandum,  and  thus  the  re- 
marks as  to  the  result,  if  such  writing  were  insufficient,  are 
only  a  dictum}^  But  even  against  a  purchaser  for  value,  though 
with  notice,  an  enforcible  lien  for  the  price  paid  on  a  previ- 
ous parol  contract  was  unhesitatingly  adjudged,  together  with 
compensation  for  betterments." 

A  decision  made  by  Judge  Robertson  in  1870  in  favor  ot 
a  possession  of  land,  unsupported  by  any  writing,  created 
great  surprise  at  the  time."*  The  appellant^s  father  had,  in 
1852,  put  her  in  possession  of  a  farm  which  he  bought  for  her 
with  $10,000  received  out  of  a  sale  of  his  lands,  which  fund 
he  was  under  an  obligation  (created  by  word  of  mouth  only) 
to  invest  in  her  name.  She  claimed  it  as  her  own;  but 
though  she  demanded  a  deed  from  him,  he  refused  to  convey, 
promising  her  (by  word  of  mouth)  to  devise  it  to  her  by  will^ 
and  so  he  did.  In  1859  he  mortgaged  the  land  against  her 
protest  to  persons  affected  with  notice  of  her  claim.  In  1863 
he  died.     The  Court  of  Appeals  (by  repeated  reversals)  pro- 

ute,  be  held  a  trustee  for  the  beneflci-  Bohertson,  and  it  will  be  hard  to  find 

ary    thus    deprived    of   enjoyment.  any. 

There  is  in  each  case  some  attempt  ^*  Nichols  v.  Nichols,  1  A.  K.  Mar. 

to  compromise  with   the  statute,  at  167;  Ford  v.  Ellingwood,    3   Mete. 

least  by  resting  the  relief  on  the  de-  369;  Cornelisonv.Cornelison,  1  Bush, 

fendant's  answer,  which  he  ought,  if  149. 

the  statute  is  to  be  regarded,  not  be  ^^  dough  v.  Clough,  8  B.  M.  66; 

compelled  to  give.     No   American  Blackburn  v.  Blackburn,  sw/jra,  n.  4. 

authority   is   quoted  by  counsel   or  ^^  Faris  v.  Dunn,  7  Bush,  276. 

court  to  sustain  the  decision  of  Judge 
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tected  her  claim  and  possession  against  the  mortgage  made  by 
the  father,  the  ostensible  owner. 

This  was  followed  up  in  1871.  The  plaintiff,  while  owning 
a  valuable  tract,  was  sued  for  divorce  and  alimony.  For  this, 
and  perhaps  other  reasons,  he  allowed  his  land  to  be  sold  un- 
der several  small  decrees  and  executions;  some  of  the  bids 
were  made  by  a  wealthy  kinsman,  the  defendant,  and  other 
bids  being  transferred  to  him,  he  became  ostensibly  the  owner, 
by  sheriff's  and  commissioner's  deeds,  of  the  whole  tract.  It 
was  mainly  unimproved,  and  nothing  is  said  about  possession. 
Eight  years  after  the  last,  fourteen  years  after  the  first  pur- 
chase, suit  was  brought  to  redeem  the  land,  an  agreement  being 
alleged  that  it  was  to  be  held  as  security  for  advances  only, 
and  in  trust  for  plaintiff.  The  only  written  evidence  was  a 
letter  written  by  defendant  before  his  last  purchase,  advising 
the  defendant  to  sell  some  of  his  land.  From  the  disparity  of 
price,  and  the  conduct  and  words  of  the  parties,  the  court 
drew  the  conclusion  that  defendant  held  his  title  as  security 
for  advances  only,  and  ordered  a  redemption.  The  case  differs 
from  those  treated  in  Section  71,  in  connection  with  Judicial 
Sales,  in  this,  that  the  defendant  had  done  nothing  to  depress 
the  price  at  the  bidding,  or  to  make  himself  a  trustee  by  tort ; 
the  plaintiff  relied  upon  an  agreement  by  word  of  mouth 
against  the  record." 

Sec  84.  Occupying  Claimants.  There  are  two  inde- 
pendent systems  of  law  under  which  an  occupier  of  land, 
evicted  by  a  better  title,  may  be  compensated  for  "  improve- 
ments''*  made  on  land  by  his  labor  and  outlay;  one  of  the 
statutes  beginning  in  1797  and  now  embodied  in  Chapter  80 
of  the  Revision  of  1873;  the  other  of  the  equity  rules  which 
have  grown  up  in  analogy  to  the  statutes  from  the  English 
rule  allowing  betterments  to   be  set  off  against  rents   and 

^^WilliamB  v.  Williams,  8  Bush,  in   the  act   of  1820,  soon  repealed, 

241.  which  applied  to  all  controversies 

*  In  the  corresponding  statutes  else-  over  lands.     See  Fisher  v.  Higgins, 

where  the  words  "  lasting  improve-  6  Hon.  140,  holding  that  the  obten- 

ments  "  or  lasting  and  valuable  im-  tion  of  a  ferry  privilege  is  not  a  **last- 

provements  are  used;  they  were  also  ing  and  valuable  improvement" 
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profits,  but  which  are  in  the  Kentucky  cases  called  '^common 
law." 

The  statute  applies  only  in  favor  of  him  who  is  evicted  be- 
cause his  title  derived  from  the  Commonwealth  is  younger  at 
the  fountain-head  than  that  of  his  adversary;  the  rule  in 
equity  applies  in  other  cases.  The  remedy  under  the  statute  is 
an  inquest  before  a  justice,  returnable  into  the  Circuit  Court 
which  had  adjudged  the  land ;  the  remedy  in  equity  was  for- 
merly invoked  in  most  cases  by  injunction  suit,  but  can  now 
be  had  by  an  equitable  counter-claim  in  a  suit  at  law. 

By  the  present  statute,  "  if  any  person  believing  himself  to 
be  the  owner  by  reason  of  a  claim  in  law  or  equity,  the  foun- 
dation of  which  being  in  public  record,  hath  or  shall  hereafter 
peacefully  seat  or  improve  any  land,  but  which  land  shall  upon 
judicial  investigation  be  decided  to  belong  to  another,  the  value 
of  the  improvements  shall  be  paid  by  the  successful  party, 
etc.,  before  the  court  rendering  judgment  ...  of  eviction 
shall  cause  possession  to  be  delivered,  etc."' 

It  has  been  held  that  a  claim  derived  by  title-bond  from 
^'an  entry  and  survey"  comes  within  the  statute'  as  much  as 
a  grant.  But  the  occupier  must  connect  himself  with  the 
"  foundation  in  public  record,"  i.  e.,  a  grant  or  entry  and  sur- 
vey from  the  Commonwealth,  by  a  chain  in  which  every  link 
is  sound.*  If  he  does,  his  "  belief"  when  he  made  the  im- 
provements, or  bought  the  land  with  them,  in  other  words,  the 
notice  which  he  might  have  of  the  outstanding  elder  grant, 
will  not  be  inquired  into,  for  the  belief  or  "  supposition  "  (of 
an  older  statute)  is  to  be  only  based  on  the  government  grant 
from  which  the  occupant's  own  title  flows.' 

'The  same  language  is  used  in  Ch.  the  land :  Clay  v.  Miller,  4  Bihh,  461. 

70  of  Rev.  Stat.,  taken  mainly  from  *  Lewis*  heirs  v.  Singleton's  heirs, 

act  of  1812.   M.  and  B.  Stat.  123.  As  1    Mar.   528.     The   statutes   apply 

to  conflict  with  Compact  with  Yir-  only  to  controversies  under  different 

ginia,  see  Sec.  62.    No  question  can  grants.     The  act  of  1820  applied  to 

he  raised  when  the  elder  title  is  not  all  bona  fide  claims,  hut  was  repealed 

a  Virginia  claim.   (PuUiam  v.  Bohin-  in  1824.    The  same  was  said,  incon- 

son,  1  Mon.  229.)  siderately,  of  Ch.  70  of  the  B.  St.,  hy 

'  Ilnd.  Judge  Hardin,  in  two  cases  in  8  and 

^Fairhairn  v.  Means,  4  Met.  828,  9  Bush,  though  the  proceedings  in  no 

and  the  patent  must  actually  emhrace  way  conformed  to  the  statute. 

20 
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The  statute  takes  from  the  successful  claimant  under  a  con- 
flicting grant  the  mesne  profits  otherwise  allowed,  and  gives 
him  only  ^'the  damages  which  may  have  been  done  the 
land  by  cultivation  and  unnecessary  waste  of  timber  after  the 
suit  was  instituted  (and)  the  rents  and  profits  which  have 
accrued  after  final  judgment  ...  of  eviction,"  while  the  oc- 
cupier is  allowed  "  the  value  of  the  improvements  of  the  land 
from  which  the  occupant  is  to  be  evicted,  to  be  estimated  as  of 
the  time  "  of  the  inquest.  Very  kindly,  the  statute  provides 
that  if  the  winning  litigant^s  lands  are  sold  under  the  lien 
which  it  gives  for  the  balance  against  him,  the  occupant's 
claim  is  thereby  satisfied.^ 

A  patent  issued  for  county  warrants  since  1835,  when  laid 
upon  lands  theretofore  entered  or  granted,  is  void  (see  supra^ 
Sections  56,  57),  and  does  not  lay  a  foundation  in  '^  a  public 
record."  As  in  conflicts  over  wild  lands,  in  our  times,  the 
junior  patent  is  generally  of  this  worthless  breed,  there  is  but 
seldom  room  for  the  statutory  inquest ;  yet  a  case  came  up  in 
1888.^ 

Under  the  equitable  rule  or  "  common  law "  a  very  low 
degree  of  "  good  faith  "  is  deemed  sufficient  to  compensate  the 
occupier  for  his  work  and  outlay. 

A  constructive  notice,  such  as  a  lawyer  would  obtain  from 
searching  the  records,  is  no  obstacle  to  his  claim  for  improve- 
ments.*' But  where  the  defendant  buys  a  married  woman's 
lands  from  the  husband,  being  fully  advised  of  the  facts  and 
consequences,  he  can  not  be  relieved,  as  the  feme  can  not  be 
compelled  to  pay  for  work  and  material  thus  sunk  upon  her 
land.*     Where  a  person  takes  title  to  land  and  enters  on  it 

•  To  prevent  the  recurrence  of  the  court  refused  to  enjoin  the  writ  of 

sad  result  reported  in  Belshe  y.  Bar-  possession. 

ret,  6  Mon.  6^,  where  the  successful  ^  Thomas  v.  Thomas'  ex'r,  16  B.  M. 

litigant  lost  the  land  and  improve-  421,  where  a  widow  reclaimed  from 

ments    and   all  his  other  property  a  distant  grantee  land  for  which  she 

through  the  judgment  for  improve-  had  during  coverture  given  an  in- 

ments.  valid  deed;  Clay  v.  Miller,  2  Litt. 

^Counts  V.  Kitchen,    87  Ky.  47,  279,  where  the  occupant  misunder- 
where  an  inquest  was  adjudged  upon  stood  a  description  of  a  puhlicly  re- 
petition in  equity,  the  term  of  the  corded  instrument, 
judgment  having  passed  by,  but  the  •  Barlow  v.  Boll,  1  Mar.  248. 
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bona  fide,  supposing  it  to  be  his  own,  he  must  be  paid  for  his 
improvements.'^ 

On  one  point  the  decisions  are  very  hard  to  reconcile.  Some 
of  them  distinguish  between  ^*  improvements  ^^  generally  and 
between  such  as  increase  the  vendible  value  of  the  land^  and 
allow  a  recovery  for  the  former  only  to  an  occupant  holding 
and  improving  in  good  faith,  while  an  allowance  for  enhanced 
value  is  to  be  made  even  to  one  who  improves  in  what  tech- 
nic^iUy  is  bad  faith,  namely,  after  suit  brought.  But  the  most 
recent  cases  limit  the  compensation  at  all  events  to  the  in- 
crease of  value  which  the  improvements  leave  to  the  success- 
ful claimant.  The  measure  of  rents,  damages,  and  compensa- 
tion for  improvements  is  defined  at  large  by  Chief  Justice 
Robertson  in  a  leading  case  which  came  before  the  court  in 
1839  and  1840."  By  the  mandate  on  the  first  reversal,  the 
lower  court  was  told  that  though  the  complainants  could  not 
recover  rents  older  than  five  years  at  the  beginning  of  the  Suit 
they  might  "  set  oflF  the  rents  and  profits  for  previous  years, 
and  of  the  whole  period  as  far  as  may  be  necessary,  against 
any  claim  which  the  defendants  may  have  .  .  .  for  ameliora- 
tions to  the  land,  and  to  improvements  made  on  it  in  good  faith." 
Being  so  told,  and  finding  that  the  rents  from  1827,  the  five 
year  limit  down,  exceeded  the  value  of  all  the  improvements, 
the  court  below  thought  it  "  not  necessary  to  consider  the  ear- 
lier rents."  On  a  second  appeal  the  former  mandate  was  con- 
strued: "The  rents  accruing  before  1827,  though  barred  and 
because  barred,  should  h%  first  set  off  against  any  claim  for  im- 
provements and  ameliorations,"  giving  the  complainant  (the 
land  was  recovered  in  equity)  thus  all  the  otherwise  barred  mesne 
profits,  and  remarking  that  this  was  just,  as  the  rents  had  paid 
for  the  improvements.     On  cross  errors  they  distinguished 

*•  Bell's  heirs  v.   fiarnett,  2  J.  J.  2.)     In  a  case  quoted  below,  Taylor's 

Mar.  616,  quoted  16  B.  M.  425,  with  heirs  v.  Whiting's  heirs,  there   was 

the  remark :  "And  the  same  doctrine  very  little  good  faith ;  the  ancestor  of 

is  recognized  throughout  the  books,"  the  occupants  was  an  intruder  seek- 

which  is  too  sweeping,  as  the  doc-  to  gain  a  title  by  fraud, 
trine,  except  as   to    recoupment  of  "Whiting's  heirs  v.  Taylor's  heirs, 

mesne  profits,  is  of  modern  growth,  8  Dana,  403,  442,  and  Taylor's  heirs 

mainly  under  recent  American  stat-  v.  Whiting's  heirs,  9  Dana,  399. 
utes.    (See  Qreen  v.  Biddle,  8  Wheat. 
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between  improvements  and  ameliorations,  the  latter  being  lim- 
ited to  the  actual  gain  of  the  land  in  vendible  value,  and  thus 
implying  that  the  former  might  be  estimated  on  some  unde- 
fined, more  favorable  scale,  perhaps  their  cost ;  but  improve- 
ments must  be  made  in  good  faith,  while  ameliorations,  esti- 
mated as  above,  might  be  allowed  for  (at  least  as  against  rents) 
even  if  made  after  suit  brought,  but  "  in  good  faith  in  fact." 

A  later  case  "  has  put  the  measure  of  compensation  on  a  safer 
footing.  The  rule  laid  down  in  Story's  Ekjuity  Jurisprudence, 
Section  1237,  is  approved,  and  even  as  to  an  "innocent  purchaser 
generally  the  amount  of  the  allowance  depends  on  the  actual 
enhancement  of  the  value  rather  than  the  cost  of  the  improve- 
ments." Here,  however,  the  military  power  had  long  used 
the  property  without  paying  rent,  and  had  afterward  left  a 
valuable  house  upon  it  and  sold  it  to  the  occupant  at  a  very 
low  price.  Under  these  circumstances  the  occupant  was  not 
charged  with  rents,  but  allowed  only  the  small  sum  which  he 
paid  to  the  military  authorities.  In  the  next  year  it  was  again 
held,  though  the  occupants  acted  in  perfect  good  faith,  that 
"  the  value  of  improvements  should  not  be  estimated  according 
to  their  original  cost,  but  by  the  increase  in  the  vendible  value 
of  the  property,  when  recovered,  arising  from  the  improve- 
ments ;  and  in  no  event  should  the  liability  exceed  the  con- 
sequent enhancement  of  the  value,  rents,  waste,  and  deterio- 
ration being  of  course  deducted."" 

The  courts  would  no  longer,  either  in  "  common  law " 
or  in  statute  cases^  compel  the  successful  litigant  to  give  up 
the  whole  of  his  improved  land,  and  pay  a  balance  over  and 
above  it,  to  compensate  the  occupant  for  his  improvements." 
Where  land  held  by  the  improving  occupant  is  sold  by  a 
chancery  court  for  division,  or  on  other  grounds  binding  on 
the  true  owners,  these  will  be  paid  out  of  the  proceeds  what 
the  land  was  worth  in  its  unimproved  state,  the  residue  going 
to  the  improver.** 

"Hall  V.  Brummal,  7  Bush,  44.  successful  claimant,   after    commia- 

"  Proctor  V.  Smith,   8  Bush,  85.  sioner's  report  in  a  "  conimon  law  " 

Same  as  to  improvements  made  by  case,  can  not  surrender  the  land,  but 

holder  under  parol    sale.     Booth's  must  pay.     (Clay  v.  Miller,  2  Litt. 

ez'r  v.  Yanarsdale,  9  Bush,  717.  281.) 

i^It  was  held   formerly  that  the  ^^  Burton  v.  Little,  9  Bush,  807. 


CHAPTER  XIII. 
VARIOUS    ESTATES. 

Sec.  85.  Words  of  Purchase  or  Limitation. 

Sec.  86.  Construction  of  Grants  and  Devises. 

Sec.  87.  Marital  Bights,  including  Curtesy. 

Sec.  88.  Dower  and  Quarantine. 

Sec.  89.  Joint  Estates. 

Sec.  90.  Leases. 

Sec.  91.  The  Homestead. 


Section  85-  Words  op  Purchase  or  Limitation.  The 
Virginia  act  of  1776,  embodied  in  the  Kentucky  conveyance 
law  of  1796,'  which  turned  every  fee-tail  into  a  fee-simple, 
did,  if  it  was  intended  to  untie  men's  estates,  more  harm  than 
good.  For,  in  order  to  give  some  effect  to  the  intent  of  a 
grantor  or  testator,  words  which  before  the  statute  would  have 
raised  an  entail,  and  would  thus  only  have  hampered  the  estate 
by  the  cost  and  trouble  of  a  fine  or  recovery,  were  now  turned 
into  strict  settlements,  either  a  life  estate  with  remainder  in 
fee  or  a  defeasible  fee  and  executory  devise.  Thus,  a  devise 
to  '^A.  B.  and  her  children/'  she  having  no  children  at  the 
time,  would  under  the  English  authorities  give  to  A.  B.  an 
estate  tail,  which,  as  against  the  issue,  she  could  bar  by  a  fine, 
but  it  was  held  in  Kentucky  that,  she  takes  a  life  estate  with 
remainder  to  such  children  as  she  may  leave  at  her  deatli.^ 
And  a  devise  to  J.  S.,  "and  if  he  should  die  without  issue," 
then  to  X.  and  his  heirs,  which  under  the  statute  de  donU 
gave  to  J.  8.  a  fee-tail  which  he  could  turn  into  a  fee-simple 

^  M.  and  B.  Stat.,  I,  442  (Sec.  10) ;  heirs,"  and  it  was  held  a  fee  in  her 

Litt.  Laws  Ky.,  I,  670.    The  statute  though  the  will  showed  an  intent  to 

was  somewhat  reluctantly  carried  out  exclude  the  control  of  her  husband. 

in  18SS,in  McCauley,etc.,v.  Buckner,  «  Carr  v.  Estill,  16  B.  M.  309,  312, 

87  Ky.  191,  where  a  testator  devised  quoting  Powell  on  Devises,  494,  for 

land  to  his  daughter  "  and  her  lawful  the  old  doctrine. 
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by  a  common  recovery  even  against  remainder-men,  is  now 
construed  to  mean  'Mf  he  should  die  without  issue  (including 
children  env€7itre  sa  mere)  living  at  the  time  of  his  death,"  and 
becomes  a  defeasible  fee  in  the  first  taker,  with  an  executory 
devise  or  "possibility"  to  the  second,  who  is  thus  secured 
against  being  cut  off  by  the  acts  of  the  former.*  In  general 
it  is  said  the  intent  to  create  an  estate  tail  or  a  perpetuity  will 
not  be  assumed  when  a  grant  or  devise  will  bear  any  other 
construction/  though  in  fact  the  court  has  often  established  a 
strict  settlement  by  hunting  after  the  testator's  intention  as 
the  "  guiding  star  "  in  a  will  in  which  the  words  by  their  legal 
meaning  imported  a  fee ;  for  instance,  where  the  testator  left 
one  farm  to  his  daughter  "and  her  bodily  heirs,"  and  another 
"  to  her  and  her  heirs  and  assigns,  to  dispose  of  as  she  wishes ; " 
a  life  estate  with  remainder  to  her  issue  was  declared  in  the 
former.* 

In  1854  the  Court  of  Appeals  held  that  the  rule  in  Shelley's 
case,  whicli  had  never  been  fully  recognized  in  Kentucky,  was 
local  to  England  and  not  applicable  here,  and  gave  to  the  heirs 
land  by  purchase  which  under  the  rule  would  have  been  barred 
by  the  deed  or  will  of  the  first  taker.'  Meanwhile  the  Revised 
Statutes  had  abrogated  the  rule  as  to  subsequent  deeds  and 
wills.^ 

It  was  thought  by  the  court  and  the  legislature  not  to  be 
worth  while  to  break  up  a  perpetuity  here  and  there  by  taking 
advantage  of  the  unskillfulness  of  the  draftsman,  as  long  as  a 
skillful  conveyancer  can  tie  up  an  estate  for  "a  life  or  any 


'  The  old  construction  is  still  main- 
tained in  Gist's  heirs  v.  Robinett,  8 
Bibb,  2,  the  new  construction  leading 
to  the  defeasible  fee  in  Daniel  v. 
Thompson,  14  B.  M.  708  (1864),  and 
in  all  the  later  cases.  Of  previous 
cases,  Moore  v.  Howe,  4  Mon  208, 
deals  with  personalty.  The  new  rule 
is  fixed  by  Rev.  Stat.,  Chap.  80,  Sec  9; 
Gen.  Stat.,  Chap.  63,  Art.  I,  Sec.  9. 

*  Moore  v.  Moore,  12  B.  M.  669; 
Davis  V.  Wood,  17  B.  M.  93. 


*  Righter  v.  Forester,  1  Bush,  278. 

«  Turman  v.Whit^'s  heirs,  14  B.M. 
660.  But  a  deed  made  before  Rev. 
Stat,  "granting"  certain  lands  to  A. 
B.  and  his  heirs,  habendum,  "to  A.  B. 
for  life,  and  remainder  thereafter  to 
said  A.  B's  heirs,"  was  held  to  give  a 
fee,  the  granting  clause  prevailing 
over  the  habendum. 

T  Gen.  Stat.,  Chap.  68,  Art.  I,  Sec. 
10,  Rev.  Stat.,  Chap.  80,  Sec.  10. 
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number  of  lives  in   being,  and   twenty-one   years   and  ten 
months  thereafter." 

But  where  a  grantor  gives  the  reversion  to  his  own  heirs, 
they  are  supposed  to  be  "  in  "  under  his  original  title  ;  the  fee 
remains  in  the  grantor  and  may  be  devised  (subject  to  the 
particular  estate)  by  his  last  will.® 

And  a  devise  to  A., "  and  after  her  death  to  descend  to  her 
heirs/'  gives  her  a  fee-simple,  the  word  *'  to  descend  "  being 
nndebstood  in  its  legal  sense.^  And  where  such  seemed  to  be 
testator's  meaning,  even  such  words  as  these,  "  half  of  my 
estate  at  ray  wife's  death  to  go  to  her  relatives/*  were  construed 
as  merely  turning  her  freehold  into  a  fee."  A  devise  to  A.  for 
life,  and  '^  after  his  death — to  his  descendants  in  the  same 
manner  as  it  would  pass  by  the  law  of  descents — from  him/' 
gives  A.'s  widow  a  life  estate  to  one  third."  The  habit  of 
"settling"  lands  is  far  too  prevalent  in  Kentucky  ;  it  has  ruined 
many  young  men  in  mind  and  body,  and  it  calls  for  some  heroic 
remedy  by  legislation." 

Sec.  86.  Construction  of  Grants  and  Devises.  In 
construing  devises,  which  might  raise  estates  of  one  or  another 
kind,  and  in  aflSxing  a  meaning  to  the  words  '*  heirs,"  "  chil- 
dren/' "  lawful  issue,"  "  family,"  etc.,  which  so  often  occur  in 
wills  and  family  settlements,  the  Court  of  Appeals  has  not  at- 
tempted to  strike  out  upon  a  path  of  its  own,  or  to  set  up  a 
special  system  for  Kentucky.  However,  it  is  necessary  to  con- 
sider a  few  of  the  most  common  phrases  which  have  given  the 
court  some  trouble,  and  which  have  led  to  really  or  apparently 
conflicting  opinions. 

I.  ^^  To  A.  B,  and  her  children,**  It  may  always  be  shown 
whether  or  not  A.  B.  had  children  at  the  date  of  the  will  or 


*  Alexander  v.  DeKermel,  88  Ky. 
846. 

•  Wedekind  v.  Hallenbeek,  10  Ky. 
Law  Rep.  696.  In  Meffbrd  y.  Dough- 
erty, 11  Ky.  Law  Re'p.  157,  devise  to 
"my  Bon  G.  and  his  children,  being 
bodily  heirs,"  was  held  not  to  give 
him  a  fee-simple.  (See  this  and  simi- 
lar cases  in  next  Section,  subs.  I.) 


wMudd  V.  Mullican,  11  Ky.  Law 
Rep.  417. 

"  Jacob  V.  Jacob,  4  Bush,  110. 

"  An  American  constitution,  in  its 
care  for  vested  rights,  will  not  allow 
us  to  go  as  far  as  the  English  "Set- 
tled Estates  Act"  of  1882,  which  is 
printed  at  large  in  Lewin  on  Trusts. 
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deed.  The  question  arises:  Shall  the  parent  and  children 
take  a  joint  estate  in  fee^  or  shall  they  take  successively ;  she 
for  life,  they  in  remainder?  The  Court  of  Appeals  has  recog- 
nized the  English  rule,  as  stated  in  Powell  on  Devises,  that 
the  existence  of  children  at  the  time  favors  the  joint  estate 
which  will  "open "  and  let  in  after-born  children,  while  in  the 
absence  of  children  the  words  will  raise  an  estate  tail  in  the 
mother;  but  they  have  turned  this  into  a  life  estate  in  her, 
remainder  to  the  children.* 

A  deed  inter  partes  could  not  at  common  law  confer  a 
present  estate  on  a  pei*son  not  a  party,  and  in  one  of  the  older 
cases  of  a  deed  to  a  married  woman  "  for  the  entire  benefit  of 
her  and  his  children  '^  was  construed  as  a  life  estate  of  the 
whole  to  her,  with  remainder  to  all  children  born  before  or 
after,  as  the  only  means  of  benefiting  them.'  A  case  in  which 
a  grant  by  deed  to  a  childless  married  woman  "  and  her  child 
or  children^'  was  construed  into  raising  a  joint  estate'  has 
since  been  disapproved  as  ill  considered.  In  the  overruling 
opinion  the  court  referred  to  the  difficulty  about  a  deed  inter 
partes,  also  to  the  unlikelihood  that  the  grantor  meant  to  give 
a  fee  in  part  of  his  land  to  his  wife,  which  might  thus  be 
carried  away  from  his  own  blood  even  in  his  own  lifetime  (the 
clause  of  the  Code  of  Practice  revoking  all  gifts  in  case  of 
divorce  was  not  yet  in  force) ;  the  court  also  considered  the 


1  Oarr  v.  Estill,  16  B.  M.  309.  It 
was  said  also  in  a  much  older  case 
that  the  natural  import  of  the  words, 
when  there  are  children,  is  to  make 
parent  and  children  tenants  in  com- 
mon ;  hut  when  in  another  part  of 
the  will  the  parent  alone  is  named  as 
the  object  of  bounty,  she  will  take 
for  life,  and  the  children  (including 
those  born  after  the  testator's  death) 
will  take  a  vested  remainder,  so  as  to 
transfer  their  shares,  if  dying  before 
the  paren  t,to  their  general  heirs.  ( Tur- 
ner V.  Patterson,  6  Dana,  292,  295.) 
This  is  followed  in  Mefford  y.  Dough- 
erty, 11  Ky,  Law  Rep.  157,  where, 
however,  little  more  is  decided  than 


that  the  first  taker  did  not  take  an 
estate  tail. 

"  Webb  V.  Holmes,  3  B.  M.  404. 
This  view  was  much  strengthened  by 
the  grantor's  calling  the  estate  a 
"dower."  The  technical  reasoning 
was  hardly  applicable,  as  a  trust  may 
certainly  be  raised  for  a  stranger  also 
(Foster  v.  Shreve,  6  Bosh,  523)  on  a 
grant "  to  S.  R.  and  her  present  heirs," 
in  a  deed  of  1813.  Here  the  reasoning 
as  to  a  deed  inter  partes  is  fully  appli- 
cable and  strongly  insisted  on,  and 
the  question  said  to  be  settled. 

•Powell  V.  Powell,  5  Bush,  619 
(1869). 
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tender  age  of  the  only  child  at  the  date  of  the  deed,  and 
clauses  as  to  the  rents  and  profits^  maintaining  that  it  is 
"utterly  unreasonable  to  apply  to  every  deed  or  will  the 
same  rule  of  construction/'^ 

Where  none  of  these  considerations  came  in,  there  being 
a  title  bond,  not  a  deed  inter  partes,  the  grantee  a  son,  and 
nothing  to  denote  the  beneficiaries  but  the  words  "  W.  W.  C. 
and  his  lawful  children/'  the  court  declared  a  joint  estate,  as 
well  in  favor  of  the  afber-born  as  the  existing  children,  the 
&ther  taking  the  share  of  one  child/ 

A  joint  estate  was  also  declared  under  a  devise  in  special 
trust  "for  A.  B.  (the  testator's  daughter)  and  her  children ;"  it 
was  said  that  the  result  would  not  be  changed  if  this  "  special" 
trust  gave  to  A.  B.  a  separate  estate.* 

In  a  late  case  a  deed  was  made  to  "  N.  B.  and  her  children, 
of  the  second  part,"  thus  removing  the  technical  point  against 
the  joint  estate;  in  the  granting  clause  "to  them  and  their 
heirs  "  is  added  after  "  N.  B.  and  her  children  ; "  N.  B.  was 
the  grantor's  daughter.  She  and  her  children  were  declared 
joint  tenants,  and  the  court  said  that  the  creation  of  a  joint 
estate  is  the  natural  import  of  the  words.^ 

In  the  next  case  the  report  only  shows  a  conveyance  **  to 
the  grantor's  wife  and  children ; "  the  record  shows  a  deed  to 
five  persons  by  name,  that  is,  the  wife  and  four  children,  "and 
to  such  heirs  as  shall  be  born  to  us  hereafter."  In  a  suit  by 
the  youngest  child,  which  was  defended  on  other  grounds,  one 
fifth  in  present  interest  was  awarded.®  The  point  that  a  re- 
mainder only  passed  was  not  raised. 

In  the  last  reported  case  a  testator  devised  all  his  estate 

"  to  my  wife  for  her  and  her  child  E/s  sole  use  and 

benefit ; "  but  though  the  court  admitted  that  such  words  by 
themselves  give  a  joint  estate,  they  took  hold  of  the  tender 

*  Davis  V.  Hardin,  80  Ky.  672.  ^  Bullock  v.  Caldwell,  81  Ky.  666 ; 

^  Cessna  y.  Cessna,  4  BuBb,  516;  the  reinstating  Powell  v.  Powell,  which 

only  case  of  a  grant  to  a  man  and  had  been  overruled  in  80  Ky.  672^ 

and  bis  children.  as  authority. 

•GilVs  heirs  v.  Logan's  heirs,  11  ^  g^own  v.  Connell,  80  Ky.  408. 
B.  M.  281. 
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age  of  the  daughter  at  the  time  of  the  will,  of  a  power  of  sale 
given  to  the  widow  to  sell  one  of  the  tracts  of  land,  "but  no 
other,''  and  the  words  "sole  use"  as  an  indication  that  she 
was  to  have  a  life  estate,  and  that  the  daughter  was  to  have 
the  whole  fee.*  The  law  on  the  subject  has  been  left  in  a 
rather  embarrassing  state,  but' the  tendency  is  toward  the  life 
estate  and  remainder. 

II.  When  Children  include  Grandchildren.  When  at  the 
time  of  writing  a  will  the  testator,  or  any  one  named  in  the 
will,  has  living  children  and  grandchildren  representing  dead 
children,  it  was  long  the  Kentucky  rule  to  construe  a  devise 
to  children  literally,  so  as  to  exclude  grandchildren.*® 

The  clause  of  the  Revised  and  General  Statutes,  that  **where 
a  devise  is  made  to  several  as  a  class  .  .  .  and  one  ...  of 
the  devisees  shall  die  before  the  testator,  etc.,  the  share  .  .  . 
shall  go  to  his  .  .  .  descendants,  if  any,  if  none,  to  the  sur- 
viving devisees,  etc.,"  and  another,  "if  a  devisee  or  legatee 
dies  before  the  testator,  or  is  dead  at  the  making  of  the  will, 
leaving  issue,  etc.,  such  issue  shall  take  the  estate,  etc.,"  could 
not  help  the  issue  of  the  deceased  child,  because  the  child 
never  was  a  devisee,  as  it  never  answered  the  description.  But 
in  1866  Judge  Robertson,  in  the  last  reported  case  on  this 
question,  shook,  or  perhaps  upset  this  rule,  holding  that  the 
words  of  the  statute,  "  one  .  .  .  shall  die  before  the  testator," 
apply  as  well  to  such  as  die  before  the  publication  of  the 
will  as  to  such  as  die  after  it.  The  clause  devising  an  estate 
to  the  "children"  of  C.  B.,  deceased,  named  one  grandchild 
by  a  deceased  child  specially,  and  gave  her  the  share  of  her 
parent ;  yet  the  court  let  in  another  grandchild  standing  in 
the  same  attitude,  and  not  thus  named.^* 


»  Kraft  V.  Koenig,  87  Ky.  96.  The 
word  "jointly"  of  course  removea  all 
doubt,  though  it  might  refer  to  the 
children  alone  (Proctor  v.  Smith,  8 
Bush,  81),  referring  to  a  former  ap- 
peal upon  the  same  record.  The 
opinion  in  that  can  not  be  found. 

»•  Churchill  v.  Churchill,  2  Mete. 
466 ;  Sheets  v.  Grubbs,  4  Mete.  339. 
There  is  a  query  in  the  latter  case, 


whether  it  might  not  be  shown  with 
effect,  that  the  testator  thought  the 
child  still  alive,  and  thus  had  her  in 
his  mind  as  a  devisee.  The  statute 
provisions  are  found,  one  in  Ch.  46  of 
Rev.  Stat.  (Gen.  Stat.,  Ch.  50)  Art. 
XXV,  the  other  Rev.  Stat.,  Ch.  106 
(Gen.  Stat.,  Ch.  113),  Sec.  18. 

"  Dunlap  V.  Shreve's  ex'rs,  2  Duv. 
384)  Williams,  J.,  dissenting. 
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III.  Under  Age  or  without  Issue.  Wills  often  contain  a 
devise  to  an  infant  in  fee,  to  be  defeated  if  he  or  she  should 
die  under  age  or  without  issue.  As  there  is  no  motive  for  di- 
verting the  devise  from  the  issue  of  a  parent  dying  under  age, 
efforts  have  been  made  to  construe  the  particle  or  in  such  a 
clause  into  and,  so  that  death  without  issue  and  under  age, 
must  concur  for  the  defeasance.  The  court  decided  against 
such  substitution;  it  was  in  a  case  where  the  word  or  was 
strengthened  by  the  addition  "then  and  in  either  case,"  but 
from  its  reasoning  must  have  acted  in  like  manner  even  with- 
out these  words." 

IV.  Provisions  for  Support,  As  any  interest  in  lands  be- 
longing to  a  judgment  debtor  may  be  reached  by  creditor's 
bill,  and  an  express  trust  in  lands  even  by  execution,  donors 
and  testators  often  seek  to  give  some  thriftless  child  or  friend 
a  support  without  giving  him  an  estate,  which  might  be  sub- 
ject to  his  debts. 

It  was  held  at  an  early  day  that  a  transfer  to  A.  "  in  trust, 
that  the  proceeds  of  hire  be  applied  to  the  maintenance  of  B. 
during  his  life,"  gives  to  B.  a  life  estate  in  the  thing  trans- 
ferred.** 

In  a  recent  case,  involving  a  great  property,  the  court 
passed  upon  this  devise  to  a  trustee  for  the  testator's  eldest 
child :  '^  He  shall  collect  rents,  and  after  paying  taxes,  insur- 
ance, and  repairs,  pay  the  rent  to  the  child  in  person  quar- 
terly "  for  life,  and  added  that  it  is  his  desire  to  shield  the 
child  against  casualty.  It  was  treated  as  an  equitable  life 
estate,  so  as  to  pass  under  the  general  words  of  an  assignment 
for  creditors  ("all  ray  estate,  real,  personal,  and  mixed"); 
and  it  was  held  that  the  wife  and  children  of  the  assignor 
have  no  equity  of  their  own  in  this  life  estate,  though  the  tes- 
tator assigned  as  a  reason  for  giving  to  this  son  more  than  to 
others,  that  he  had  a  greater  family  and  greater  necessities.** 

"Parrish  v.  Vaughn,  12  Bush,  97;  The  rule  that  giving  the  income  of 

"the  testator  had  the  right  to  make  an  estate  is  giving  the  estate  is  as  old 

an   absurd  disposition    of  his  prop-  as  Lord  Coke,  or  older, 
erty."  "Knefler  v.  Shreve,  78  Ky.  297. 

"  Eastland  v.  Jordan,  8  Bibb,  186.  If  there  is  an  estate  it  is  by  law  sub- 

Gafio  of  slave  held  subject  to  fi.  fa.  ject  to  the  donee's  or  devisee's  debts, 
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On  the  other  hand  the  following  devise :  "  My  executor 
shall  give  and  allow  to  A.  W.  during  her  life  the  use,  benefit, 
and  enjoyment  of  the  dwelling,  etc.,  together  with  20  acres, 
etc.,"  was  held  to  give  to  A.  W.  "  no  specific  estate,  legal  or 
equitable,  which  she  could  alienate  or  dispose  of,  nor  any  debt 
to  her  which  either  she  or  her  creditors  could  enforce" — a 
judgment  rather  hard  to  reconcile  with  the  other  Kentucky 
cases.** 

The  giving  of  a  support  (o  the  object  of  bounty  to  be  ad- 
measured by  a  trustee  confers  no  estate,  and  where  a  small 
sura  per  month  **for  support"  is  named,  and  is  not  too  large 
for  supporting  the  recipient,  this  sum  will  be  considered  as 
simply  an  upper  limit.'*  But  in  a  somewhat  later  case  a 
"comfortable  support,"  to  be  paid  out  of  the  rents  and  profits 
of  an  estate,  or  if  need  be  out  of  the  principal,  was  held  to 
be  a  tangible  interest,  subject  to  a  creditor's  demand." 

That  a  devise  to  the  widow  of  a  farm  and  farm  stock  "for 
the  support  of  all  the  family"  gives  an  immediate  interest  to 
the  children,  was  adjudged  incidentally."  A  devise  being 
made  in  trust  for  the  testator's  son  "  for  his  use  and  benefit, 
for  the  support  and  maintenance  of  himself,  wife,  and  children 
during  his  life,"  gives  to  the  son,  the  wife,  and  the  children  an 
estate  in  common,  each  having  a  proportional  share ;  and 
the  estate  will  open  up  to  let  in  after-born  children ;  the  share 
of  the  named  devisee  alone  is  liable  to  his  creditors.** 

The  modern  cases  under  this  head  show  a  strong  inclina- 
tion not  to  let  the  creditors  of  the  indebted  donee  or  devisee 
get  what  was  not  intended  for  them. 

V.    Failure  of  Issue  in  Remainder-man.     Where,  after  a 


any  words  in  the  grant  or  devise  to 
the  contrar}'  notwithstanding.  (Sam- 
uel &  Johnson  v.  Ellis,  12  B.  M.  4S3; 
Carlin's  admV  v.  Carlin,  8  Bush,  141, 
146.)  Part  of  the  estate  covered  hy 
the  same  will  came  under  the  juris- 
diction of  the  U.  S.  Ct.  in  the  N.  1). 
of  Illinois,  which  decided  in  favor  of 
the  family,  and  against  the  claim  of 
the  creditors  under  the  assignment, 
or  otherwise. 


"White  V.  Thomas,  trustee,  S 
Bush,  662. 

>•  Pope's  ex'r  v.  Elliott.  8  B.  M.  61. 

"  Salter  v.  Samuel,  8  Met.  269. 

w  Stillwell  V.  Leavy,  84  Ky.  879 ; 
see  infra.  Sec.  101. 

w  Rudd  V.  Hagan,  86  Ky.  159.  The 
words  added,  "  that  the  son's  interest 
shall  in  nowise  be  liable  for  his 
debts,"  were  held  to  be  ineffectual. 
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life  estate  devised  to  A.  the  remainder  in  fee  is  given  to  B., 
bat  should  he  die  without  issue  then  the  estate  to  go  to  C.^  the 
devise  will  (unless  there  are  controlling  words)  be  construed  as 
if  it  read  :  if  B.  should  die  without  issue  during  A.'s'life ;  and  if 
B.  survives  A.,  he  takes  an  indefeasible  estate.  This  is  recog- 
nized as  an  old  rule  of  construction^  and  is  applied  to  a  case 
where  iio  particular  estate  is  limited  before  B.,  but  the  bene- 
ficial possession  is  to  begin  at  a  stated  future  time.**^  If  B. 
lives  beyond  that  time  he  takes  an  indefeasible  estate. 

VI.  Vested  and  Contingent  Remainders.  The  Court  of  Ap- 
peals has  always  sought  to  keep  itself  in  line  with  the  English 
and  other  American  courts  as  to  the  distinction  between  vested 
and  contingent  remainders^  and  has  not  developed  a  local  doc- 
trine on  the  subject,"  professing  so  to  construe  devises  as  to 
favor  the  vesting  of  remainders."  "A  contingent  remainder 
shall  in  no  case  fail  for  the  want  of  a  particular  estate  to 
support  it."" 

Sec.  87.  Marital  Rights  and  Curtesy.  The  power  of 
the  husband  over  the  lands  of  his  wife  as  it  existed  at  common 
law  was  first  abridged  by  an  act  of  February,  1846,*  of  which  the 
substance  is  re-enacted  both  in  the  Revised  and  in  the  General 
Statutes,  in  the  latter  of  which  it  reads  thus : 

"Marriage  shall  give  to  the  husband  during  the  life  of  his 
wife  no  estate  or  interest  in  her  real  estate,  including  chattels 
real,  .  .  .  except  the  use  thereof,  with  power  to  rent  the  real 
estate  for  not  more  than  three  years  at  a  time,  and  receive  the 
rent''  (the  rent  for  the  whole  term  subject  to  the  wife's  debts 
going  to  the  husband  on  her  death,  or  to  her  on  his  death), 
"such  real  estate  or. rent  shall  not  be  liable  for  any  debt  or 
responsibility  of  his  .  .  .  ,  but  .  .  .  for  her  debts  and  responsi- 
bilities incurred  before  marriage,  and  for  such  contracted  after 
marriage  on  account  of  necessaries  for  herself  or  any  member 
of  her  family,  her  husband  included,  as  shall  be  evidenced  by 

«>  Thackston  ▼.Wataon,  84  Ky.  206.  »  Wedekind  v.  Hallenbeck,  10  Ky. 

"  Williamson  ▼.  WillianriBon,  18  Law  Rep.  696. 

B.  M.  829,  869,  where  Preston  on  » Gen.  Stat,  Chap.  68,  Art.  I,  Sec- 

Bstates  and   Feame  on  Contingent  tion  2. 

Hemainders  are  freely  quoted.  ^  Sess.  Acts,  1846,  p.    42 
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writing  signed  by  her.  .  .  .  The  husband's  contingent  right 
of  curtesy  or  life  estate^  or  his  right  to  such  use  or  rent,  shall 
not  be  .  .  .  subjected  to"  his  debt  during  her  life.* 

The  husband  retains  not  only  the  common  law  right,  by 
which  his  consent  is  required  before  the  wife  can  convey  her 
"general  estate"  in  lands,  but  she  must  have  his  co-operation, 
as  we  have  seen  in  Section  63,  t-o  sell  her  separate  estate.  She 
can  regain  the  power  to  deal  with  her  own  realty,  during  her 
husband's  life,  in  the  following  ways: 

1.  By  a  divorce  a  vinculo, 

2.  By  a  divorce  a  mensa  and  toro? 

3.  By  decree  in  an  equitable  action  against  her  husband, 
"  where  (he)  abandons  his  wife,  or  fails  to  make  sufficient  pro- 
vision for  her  maintenance,  or  where  he  is  confined  in  the 
penitentiary  for  an  unexpired  term  of  more  than  one  year,"  or 
becomes  permanently  deranged;  which  may  be  set  aside  in  the 
court's  discretion.* 

4.  By  judgment,  either  on  joint  petition  of  husband  apd 
wife,  or  wife  against  husband,  to  give  to  the  wife  all  or  some 
of  the  powers  of  a  feme  sole  as  to  property  and  contracts.* 
Some  ground  must  be  assigned,  either  that  she  has  property  to 
manage,  or  ability  to  carry  on  some  business.^ 

A  woman  coming  into  the  State  without  her  husband,  he 
residing  elsewhere,  has  also  the  powers  of  a  feme  «ofe,  and  can 
lose  them  only  through  the  judgment  of  a  court  of  equity.^ 


*  Gen.  Stat.,  Chap.  62,  Art.  II,  Sees. 
1  and  2 ;  Rev.  Stat,  Chap.  47,  Art. 
II,  Sees.  1  and  2.  Before  the  Gen. 
Statutes  the  obligation  of  the  wife 
for  necessaries  had  to  be  signed  by 
husband  with  her.  The  absolute 
deed  of  the  husband  alone,  or  of  hus- 
band and  wife,  where  it  is  void  or 
voidable  on  her  part,  are  said  to  give 
to  the  grantee  the  right  of  using  the 
land  for  throe  years;  he  is  not  there- 
after entitled  to  notice  to  quit.  (Har- 
din V.  Garrard,  10  Bush,  269.) 

3 Gen.  Stat.,  Chap.  52  (R.  S.  47), 
Art.  Ill,  Sec.  8. 

*Ibid.f  Art.  II,  Sec.  6,  as  amended 


in  March,  1873,  see  B.  and  F.ed.  Gen. 
Stat.,  p.  723.  The  powers  given  by 
these  statutes  are  not  cumulative,  but 
the  common  law  rule  as  to  a  wife  of 
one  who  has  "abjured  the  realm"  or 
fled  from  justice,  regaining  her  full 
powers  of  contracting  and  owning 
property,  is  repealed.  (Hannon  v. 
Madden,  10  Bush,  664.) 

*  Act  of  February  14, 1866;  Myers' 
Suppl.,  p.  728.  See  Sections  69  and 
78  supra  as  to  publication. 

•  Ex  parte  Franklin,  79  Ky.  497. 

'  Gen.  Stat.,  Chap  62,  Art.  II,  Sec. 
10.  No  case  has  been  reported  under 
this  law.  It  is  not  clear  but  that  the 


CH.  XIII.] 


VARIOUS   ESTATES. 


Sl» 


The  obligation  of  the  wife,  by  which  she  can  bind  her  own 
lands,  is  generally  enforced  by  suit  in  equity,  the  property 
being  named  in  the  petition  and  decree.  Only  lands  held  by 
her  "generally"  can  be  subjected,  not  separate  estate.*  The 
court  will  judge  whether  the  thing  contracted  for  was  neces- 
sary, and  though  the  price  or  rent  of  a  dwelling  house  is 
clearly  one  of  the  things  for  which  she  may  contract,*  yet  if 
she  have  already  a  house  suitable  to  her  means  and  condition, 
her  contract  for  the  price  of  building  an  "  ell "  will  not  be  en- 
forced.*" Money  used  to  free  the  husband  from  conscription 
in  the  army  is  not  embraced  among  "  necessaries  for  the 
family,""  but  a  sewing  machine  is."  In  allowing  a  married 
woman  to  charge  her  lands  for  necessaries,  the  law  meant 
clearly  that  she  should  not  charge  them  with  business  obliga- 
tions ;  and  where  she  keeps  a  hotel  the  supplies  for  it  can  not 
be  considered  as  necessaries.**  Nor  is  she  concluded  by  the 
recital  in  her  note  that  it  is  given  for  necessaries ;  the  consid- 
eration is  open  for  proof.^* 

Curtesy  is  defined  by  the  statute  in  words  declaratory  of 
the  common  law,  unless  a  clause  subjecting  it  to  the  debts  of 
the  wife  incurred  after  marriage  be  an  innovation.**  The 
words  ''  owned  or  possessed  of  the  wife,"  which  stand  for  the 
"actual  seizin  "  required  by  the  common  law,  are  construed 
more  narrowly  than  elsewhere  ;*•  that  is,  the  husband  has  no 


husband's  coming  into  the  State  to  re- 
side would  ipsofaeio  take  from  his 
wife  her  power  as  a  feme  sole.  An- 
other act  (February  17,  1874,  B.  and 
F.  ed.  Gen.  Stat.  p.  748)  makes  the 
receipt  of  a  married  woman,  attested 
by  two  witnesses,  good  for  rent  or  in- 
terest due  upon  her  estates  "  in  case 
of  abandonment,  non-residence,  or 
profligacy  of  her  husband." 

"McMahan  ▼.  Lewis,  4  Bush,  188; 
Gatewood  y.  Bryan,  7  Bush,  509. 

»  Bergen  v.  Forsythe,  17  B.  M.  651, 
656,  "suitable  for  their  condition." 
(MarshaU  v.  MiHer,  8  Met.  888.) 

w  Pell  V.  Cole,  2  Mete.  252. 

"  Ford  V.  Teal,  7  Bush,  166. 


*' Singer  Manufg  Co.  v.  Earned, 
79  Ky.  279.  It  was  held  in  this  case> 
that  after-acquired  lands  are  liable  to 
the  note  for  necessaries. 

"  Harris  v.  Dale,  6  Bush,  61.  A  dis- 
tinction is  drawn  here  which  seems 
wholly  intangible,  between  keeping  a 
hotel  as  a  business  of  profit  or  merely 
as  a  means  of  support. 

"  Sharp's  adm*r  v.  Proctor's  adm'r, 
6  Bush,  896. 

«  G.  S.,  Chap.  52,  Art.  IV,  Sec.  1. 

*•  See  Jackson  ex  dim,  v.  Sellick,  8 
Johns.  R.  271 ;  Davis  v.  Mason,  1 
Peters,  507,  both  allowing  curtesy  in 
wild  lands,  and  openly  disregarded 
by  the  Court  of  Appeals. 
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curtesy  in  wild  lands^  unless  he  takes  actual  possession,  on  the 
alleged  ground  that  under  the  land  system  of  Kentucky  it  is 
more  than  elsewhere  the  husband's  duty  to  strengthen  the 
wife's  title  by  possession,  and  he  can  only  thus  earn  his 
curtesy  " 

A  similar  principle  would  apply  to  vacant  town  lots,  but 
we  believe  that  in  practice  curtesy  in  such  lands  is  generally 
allowed,  and  no  case  is  reported  in  which  the  question  was 
raised. 

However,  an  amicable  possession  of  the  wife's  land,  for  in- 
stance, that  of  a  joint  owner  recognizing  her  title,  or  of  the 
donor  who  has  not  re-called  the  gift,  gives  actual  seizin,  which 
entitles  the  husband  to  curtesy." 

An  ante-nuptial  contract  or  post-nuptial  deed  settling  the 
wife's  land  on  her  as  separate  estate,  with  powers  to  devise  or 
dispose  of,  do  not  bar  the  husband's  curtesy  unless  these  pow- 
ers are  exercised  so  as  to  exclude  him." 

A  divorce  a  vinculo  takes  the  husband's  curtesy  away,  but 
it  is  not  affected  by  a  divorce  a  mensa,  nor  by  a  feme  sole  de- 
cree obtained  in  any  of  the  statutory  methods.* 

A  court  granting  a  divorce  can  not,  by  its  provision  for 
alimony  or  maintenance  of  children,  deprive  either  party  of 
the  fee-simple  in  lands;"  but  "every  judgment  for  a  divorce 
(a  vinculo)  shall  contain  an  order  restoring  any  property  not 
disposed  of  at  the  commencement  of  the  action  which  either 
party  may  have  obtained,  directly  or  indirectly,  from  or 
through  the  other  during  marriage,  in  consideration  or  by 
reason  thereof;  and  any  property  so  obtained  without  valuable 
consideration  shall  be  deemed  to  have  been''  thus  obtained."  The 
old  Code  did  not  contain  the  clause  in  italics,  and  under  it  the 
court  held  (and  would  probably  do  so  again  notwithstanding 
this  clause)  that  the  husband  is  not,  by  a  divorce  a  vincuio, 

"Neely  v.  Butler,  10  B.M.  48;  "Gen.  Stat.,  Chap.  62,  Art.  III. 
Conner  v.  Downer,  4  Bush,  681.  Sec.  7. 
"Yankey  V.Sweeney, 85 Ky. 66,66.  "CP.  76,  Sec.  425  (Sec.  462  in 
w  Hart  V.  Soward,  14  B.  M.  80.  C.  P.  of  '64j.  The  order  is  formal, 
»  Gen.  Statutes,  Ch.  52,  Art.  IT,  and  its  effect  is  to  be  settled  by  sub- 
Sec.  14.  sequent  proceedings. 
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restored  to  property  which  he  has  settled  on  the  wife  for  her 
maintenance  by  way  of  compromising  a  former  divorce  suit." 
A  case  arose  in  1870,"*  as  to  land  of  the  wife  which  the  hus- 
band alone  had  conveyed  in  1844,  when  the  common  law 
made  his  deed  effective  during  their  joint  lives.  Being  di- 
vorced afterward  she  sued  the  husband's  grantee^  and  the  court 
restored  the  land  to  her,  as  it  would  have  done  as  against  the 
husband  himself.  In  a  suit  for  divorce  from  bed  and  board, 
the  court  can  not  divest  the  parties  of  title  to  land  which  they 
may  have  derived  by  gift  from  each  other;  certainly  such 
land  can  not  be  taken  from  the  wife  on  the  notion  that  the 
consideration  has  failed  by  her  undutiful  conduct." 

Note. — As  to  separate  estate  see  further,  Section  100,  infra. 

Sec.  88.  Dower  and  Quarantine.  By  statute  since 
1852,  as  formerly  by  common  law,  the  widow  has  dower  in 
any  land  of  which  the  husband  has  held  the  legal  title  in  "fee- 
simple"  at  any  time  during  coverture ;  but  of  land  held  by  him 
under  executory  contract  only,  if  he  dies  seized;  and  if  before 
marriage  he  (or  his  trustee  having  the  power)  has  contracted 
to  convey  any  land,  he  may  aft^r  marriage  carry  out  the  con- 
tract (though  it  be  by  parol)  by  a  deed,  in  which  the  wife  need 
not  join.*  The  rule  as  to  executory  contracts  (which  include 
confirmed  bids  at  judicial  sales  not  followed  by  deed)  should 
perhaps  be  extended  to  other  equitable  titles,  but  until  the 
question  has  been  passed  on  by  the  Court  of  Appeals  it  would 
not  be  safe  to  buy  land  held  in  fee  on  a  naked  trust,  unless 
the  wife  of  the  beneficiary  will  join  in  the  deed  to  bar  her 
dower.  Though  the  statute  says  "in  fee-simple,"  the  courts 
would,  it  seems,  as  before  1852,  award  dower  out  of  a  defeas- 
ible fee,  even  when  this  is  defeated  by  failure  of  issue,  the 
usual  ground  of  defeasance.' 

» Flood  V.  Flood,  7  Bush,  167.  toine  v.  Dunlap,  81  Ky.  321.     (See 

"Hays    V.    Sanderson,    7     Bush,  Oldham  &  Sale,  Sec.  83,  n.  8.) 

489.  *  Daniel   v.  McManama,   1   Bush, 

»Orr  V.  Orr,  8  Bush,  166.  547  (where  the  inheritance  was  not 

1  Gen.  Stat,  Ch.  62,  Art.  IV,  Sees.  defeated) ;  Northcutt  v.  Whipp,  12 

2,  12  (2  and  18  in  Rev.  Stat.) ;  Fon-  B.  M.  71  (where  it  was). 

21 
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Actual  possession  is  not  needed,  as  in  the  case  of  curtesy, 
but  there  must  he  legal  seizin,  that  is,  no  outstanding  free- 
hold.* A  divorce  a  vinculo,  though  obtained  in  another  State, 
bars  dower  in  Kentucky  lands.^ 

Dower  is  forfeited  where  the  wife  "voluntarily  leaves  the 
husband  and  lives  in  adultery,'^  and  that  even  if  she  does  not 
elope  and  live  steadily  with  one  man.^  A  deed,  in  order  to 
bar  dower,  must  not  only  be  acknowledged,  etc.,  in  conformity 
to  law,  but  it  must  also  contain  words  by  which  the  feme  parts 
with  her  estate ;  the  signature  alone  when  attached  to  the  hus- 
band's deed  is  of  no  effect.' 

Where  a  deed  made  by  the  husband  in  which  the  wife 
joined  to  bar  dower  is  set  aside  as  fraudulent  at  the  instance 
of  creditors,  the  release  of  dower  does  not  inure  to  the  pur- 
chaser under  the  execution  or  decretal  sale ;  but  where  the  deed 
is  attacked  as  an  unlawful  preference,  under  Article  2  of 
Chapter  44  of  the  General  Statutes  (the  '*act  of  1856")  and  is 
turned  into  a  general  assignment,  the  release  of  dower  stands 
for  the  benefit  of  all  the  creditors,  and  this  though  the  deed  be 
a  mortgage  for  a  sum  greatly  less  than  the  value  of  the  land  J 

The  statute  deals  with  nearly  all  the  questions  which  often- 
est  arise  in  suits  for  dower:  (1)  The  effect  of  superior  liens; 
(2)  Election  between  dower  and  a  jointure  or  devise;  (3)  The 
basis  of  value;  (4)  Quarantine  and  back  rents. 

I.  "The  wife  shall  not  be  endowed  of  land  sold  in  good 
faith  after  marriage  to  satisfy  a  lien  .  .  .  created  before  mar- 
riage, or  created  by  deed  in  which  she  joined,  or  to  satisfy  a 
Hen  for  the  purchase  money ; "  but  she  is  to  "  have  dower  .  .  . 


» Gon.  Stat.,  Ch.  62,  Art.  IV,  Sec. 
4;  Arnold  v.  Arnold,  8  B.  M.  204; 
Butler  V.  Cheatham,  8  Bush,  695. 

*Gen.  Stat.,  Ch.  62,  Art.  IV,  Sec. 
14;  Hawkins  v.  Ragsdale,  80  Ky. 
853.  But  not  a  divorce  a  mensOf 
ibid..  Art  III,  Sec.  8. 

*Gen.  Stat,  Ch.  62,  Art.  IV,  Sec. 
8,  applied  in  Goss  v.  Froman,  11  Ky. 
Law  liep.  681. 

•  Pruther  v.  McDowell,  8  Bush,  46. 
In  this  case  the  deed  reserved  certain 


rights  to  the  wife  incompatible  with 
dower,  but  in  the  absence  of  any 
granting  words  on  her  part  the  court 
was  unwilling  to  work  out  an  ex- 
change of  her  dower  for  those  rights. 
For  the  rules  on  acknowledgment 
and  recording  see  supra,  Secticm  61. 
'  Lowry  v.  Fisher,  2  Bush,  78  (a 
deed  set  aside  as  fraudulent) ;  Cantrill 
V.  Risk,  7  Bush,  168  (a  mortgage 
turned  into  a  general  assignment). 
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out  of  the  surplus/'  unless  it  be  disposed  of  by  the  husband 
during  life. 

The  law  does  not  undertake  to  secure  that  surplus  for  her; 
she  must  look  to  it,  at  least  where  the  husband  had  only  an 
equity;*  even  where  he  held  the  legal  title  the  wife  need  not 
be  made  a  party  to  a  suit  for  enforcing  a  lien  superior  to  her 
dower,  and,  unless  there  be  collusion^  the  judicial  sale  will 
result  in  a  title  free  of  dower.  The  words  are,  "out  of  the 
surplus,"  not  "  in  proportion  to  the  surplus,"  and  she  might 
under  these  words  have  dower  on  the  value  of  the  whole  land 
as  far  as  the  surplus  will  pay  it.  However,  where  the  land  is 
not  fully  paid  for,  and  subject  to  the  vendor's  lien,  the  custom 
of  the  courts  is  to  allow  dower  in  proportion  to  the  surplus 
only.  Where  dowable  lands  and  goods  are  embraced  in  the 
same  mortgage,  the  widow  who  has  joined  in  it  may  insist  that 
the  goods  be  first  exhausted,  so  as  to  save  her  dower.*  But 
where  the  land  must  be  sold  in  order  to  pay  the  mortgage,  the 
dower  will  be  calculated  on  the  surplus  only." 

The  allowance  of  dower  in  money  is  quite  common.  Where 
the  land  is  sold  under  a  superior  lien  or  mortgage  the  widow's 
assent  is  not  needed ;  in  many  other  cases  she  takes  the  money 
value  by  her  free  consent.  It  is  calculated  upon  Dr.  Wiggles- 
worth's  Table  of  Mortality  at  6  per  cent  interest;  the  table  is 
found  on  pages  14  and  15  of  Vol.  Ill  of  Bush's  Reports."  An 
early  case  was  decided,  not  only  in  opposition  to  the  rule  that 
purchase  money  is  superior  to  dower,  but  to  the  rulings  in 
England,  New  York,  and  Massachusetts  as  to  denial  of  dower 
to  the  wife  of  a  husband,  who  is  a  "  conduit"  for  the  estate.  A. 
conveyed  land  to  B.  with  the  understanding  (which  was  carried 
out)  that  he  should  convey  to  C.  in  trust  to  sell  and  pay  some 
joint  debts  of  A.  and  B.  and  some  debts  of  B.  only.    B.  died^ 

•  Tisdale  v.  Risk,  7  Bush,  189;  inti-  10  Ky.  L.  R  924.  (See  supra.  Sec.  77, 

mating  that  she  might,  even  during  nn.  15  and  16.   For  table  of  inchoate 

coverture,  take  steps  to  secure  her  dowers  see  also  B.  and  F.  Oen.  Stat., 

dowor.     (See  Gen.  Stat.,  Ch.  62,  Art.  738.) 

IV,  Sec.  5.)  "Approved  in  O'Donnell  v.  O'Don- 

'  Harrow  v.  Johnson,  8  Met.  67S,  nell,  8  Bush,  216,  and  Alexander's 

681.  ex*z  V.  Bradley,  page  667. 

^Fichtner  v.  Fichtner's  assignee, 
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and  dower  was  allowed  to  his  wife  in  preference  to  the  cred- 
itors^ on  the  ground  that  B.  held  "  beneficially/^ " 

II.  On  "  election  *'  the  statute  says,  in  Article  IV,  Sec- 
tion 6 :  '^A  conveyance  or  devise  of  personal  or  real  estate  by 
way  of  jointure  may  bar  the  wife's  dower,  but  if  made  before 
marriage  without  her  consent^  or  during  her  infancy,  or  ailer 
marriage,  she  may,  within  twelve  mouths  after  her  husband's 
death,  waive  the  jointure  by  written  relinquishment  acknowl- 
edged and  proved,  etc.,  and  have  her  dower." 

In  such  a  case  the  estate  granted  or  devised  goes  to  the 
donor  or  his  heirs  or  representatives.  This  provision  goes 
hand  in  hand  with  a  section  of  the  Statute  of  Descent,  allow- 
ing the  widow  twelve  months  after  probate  within  which  to 
renounce  the  will  by  an  instrument,  to  be  recorded  like  a 
deed." 

A  court  of  equity,  however,  may  extend  this  statutory  term 
of  twelve  months,  at  the  instance  of  the  widow,  where  by 
reason  of  litigation  between  the  executor  and  pretende<l  cred- 
itors, the  result  of  which  she  can  not  foresee,  it  becomes  im- 
possible for  her  to  make  an  intelligent  choice  within  that 
time,^*  and  may  permit  her  to  make  a  conditional  election. 

But  the  statute  above  quoted  is  deemed  to  bear  so  far 
against  the  widow  that,  unless  the  will  shows  an  intent  to  let 
her  have  the  dower  in  addition  to  the  devises,  she  will  be  put 
to  her  election  ;^^  while  at  common  law  the  presumption  was 
in  favor  of  both  dower  and  devise,  unless  the  contrary  intent 
was  made  to  appear. 

A  will,  not  renounced  in  time,  giving  to  the  wife  all  the 
husband's  estate  (which  by  reason  of  debts  turns  out  worth- 
less), is  incompatible  with  her  recovery  of  dower  in  lands 
which,  without  her  valid  consent,  he  had  conveyed  away  dur- 
ing coverture;"  nor  can  she  be  aided  under  the  re-enactment 

"Tevis  V.  Steel,  4  Mon.  889,  will  Nicholas  v.  Nicholas,  Pr.  Dec.  888. 

hardly  be  followed.  »  Huhlein  v.  Huhlein,  87  Ky.  247. 

"Gen.  Stat,  Ch.  81,  Sec.  12.  In  Hin-on  v.  Ennis,  81  Ky.  868,  a 

^*  Smither  v.  Smither's  ex'r.  9  Bush,  devise  of  one  third  of  the  lands,  sub- 

280.  The  court  tries  to  limit  the  effect  ject  to  debts,  was  held  to  postpone 

of  its  judgment,  so  as  not  to  set  it  up  the  dower  to  them. 

as  a  sweeping  precedent,  overruling  "  Grider  v.  Eubanks,  12  Bush,  610. 
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of  the  act  of  27  Henry  VIII,  Chapter  10,"  which  directs 
that  "  where  the  wife  is  lawfully  deprived  of  her  jointure  she 
shall  have  indemnity  therefor  by  way  of  dower  .  .  .  out  of 
her  husband's  estate/'  for  the  lands  sold  by  the  husband  are 
no  longer  his  estate. 

But  the  clause  which  allows  to  the  wife  an  election  of 
dower  and  distributive  share  against  a  post-nuptial  jointure 
has  been  construed  as  not  applicable  to  articles  of  separation 
made  between  husband  and  wife  and  her  trustee,  by  which 
she  agreed  to  take  certain  property  and  rents  in  full  of  all  her 
rights.** 

III.  Basis  of  Value.  "  Whether  the  recovery  is  against  'the 
heir  or  devisee,  or  purchaser  from  the  husband,  the  wife  shall  be 
endowed  according  to  the  value  of  the  estate  when  received  by 
the  heir,  devisee,  or  purchaser,  so  as  not  to  include  in  the  esti- 
mated value  any  permanent  improvements  he  has  made  on  the 
land.""  The  clause  is  copied  literally  from  the  Revised  Stat- 
utes. It  was  construed  in  1866  as  not  materially  changing  the 
common  law  rule.  The  change  in  value  by  the  general  rise  or 
&11  of  land  is  not  contemplated  at  all,  but  only  such  as  comes 
from  "  permanent  improvements  he  has  made."  Consider  the 
land  as  if  it  had  not  been  improved,  then  allot  to  the  widow  as 
much  of  the  land  as  it  is  in  yearly  value,  as  one  third  of  the 
land,  without  the  improvements,  would  be  worth.* 

Where  the  widow,  without  authority  to  charge  the  infant 
heirs,  had  put  improvements  on  the  descended  land  out  of  her 
own  means,  and  thereafter  asked  for  an  allotment  of  dower, 
the  same  privilege  was  granted  to  her  that  a  purchaser  would 
under  the  above  quoted  clause  enjoy  as  against  the  widow; 
that  is,  the  court  ordered  that  part  of  the  land  which  she  had 
improved  to  be  alloted  for  her  dower,  not  charging  her  with 
the  value  of  the  improvements." 

IV.  Quarantine  and  Back  Rents.     "The  wife   shall   be 

"  Gen.  Stat.,  Ch. 62,  Art.  IV, Sec.  9.  »  Gen. Stat.,  Ch. 62,  Art.  IV,  Sec. 9. 

"  Loud  V.  Loud,  4  Bush,  468.  The  » Fritz  v.  Tudor,  1  Bush,  28. 

case  is  somewhat  weakened  as  a  pre-  '^  AUsmiller  y.  Fruechtenicht,  86 

cedent,  by  its  laying  stress  on  the  fact  Ky.  198. 
that  the  wife  was  at  fault. 
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entitled  to  one  third  of  the  rents  and  profits  of  her  hus- 
band's dowable  real  estate  from  his  death  until  dower  is 
assigned,  and  she  shall  hold  the  mansion  house,  yard, 
garden,  the  stable  and  lot  in  which  it  stands,  and  an  or- 
chard, if  there  is  one  adjoining  the  premises  aforesaid,  without 
charge  to  her,  until  dower  is  assigned  to  her.""  But  if  the 
widow  leaves  the  mansion  and  curtilage  ''  unoccupied  and  un- 
controlled," and  the  heirs  occupy  it,  she  is  entitled  to  only  one 
third  of  its  rental  value,  just  as  in  other  lands."  And  a 
woman  separated  from  the  husband  by  a  divorce,  from  bed 
and  board,  and  not  inhabiting  his  house  at  the  time  of  his 
death,  has  no  quarantine.'* 

By  the  next  following  section  of  the  statute  the  rent  against 
the  heir  or  devisee  is  limited  to  five  years  before  action ; 
against  one  claiming  by  purchase  from  the  husband,  rent  is 
allowed  only  from  the  beginning  of  the  suit  for  dower.  If 
she  dies  before  recovery,  the  rent  goes  to  her  personal  repre- 
sentative. 

The  doctrine  of  fraud  on  marital  rights  will  be  discussed 
under  the  head  of  Fraudulent  Conveyances. 

Sec.  89.  Joint  Estates.  For  some  purposes  the  old  dis- 
tinctions between  tenancy  in  common,  coparcenary,  and  joint 
tenancy  have  been  kept  up  in  Kentucky,  perhaps  to  the  pres- 
ent day.  (See  infra  in  chapter  on  Limitation  of  Actions  for 
Land,)  But  an  act  of  1796  abolished  survivorship  among 
joint  tenants  in  such  sweeping  language  that  the  Court  of  Ap- 
peals felt  compelled  to  extend  the  new  rule  to  joint  trustees, 
where  it  caused  much  embarrassment,  as  upon  the  death  of 
one  of  several  trustees  the  legal  title  would  often  falj  upon  a 
number  of  infants,  married  women,  and  non-residents.^ 

But  in  the  Kevised  and  General  Statutes,  afler  a  section 
abolishing  the  right  of  survivorship  in  other  cases,  it  is  re- 
stored as  to  executors  and  trustees,  and  it  shall  also  be  given 

«  Gen.  Stat,  Ch.  62,  Art.  IV,  Sec.  ^  Rich  v.  Rich,  7  Bush,  68. 

S,  taken  throusch  Rev.  Stat  from  a  ^M.  and  B.  Stat,  II,  S76;    Litt 

dower  act  of  1796.    (See  M.  and  B.,  Laws  Ky.,  I,  510;  applied  to  trustees 

I,  573. )  in  Saunders'  heirs  Y.  Morrison's  ex'rs, 

^  Burk's  heirs  v.  Osborn,  9  B.  M.  7  Mon.  54. 
579. 
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whenever  an  intention  to  let  an  estate  survive  to  the  last  liver 
is  made  apparent  by  the  deed  or  will.'  In  other  words,  it  is 
competent  for  a  grantor  or  devisor  to  confer  upon  two  or 
more  persons  such  an  estate  as  a  joint  tenancy  was  at  com- 
mon law. 

But  while  the  act  of  1796  was  extended  to  trustees,  it  was 
deemed  inapplicable  to  the  tenancy  of  land  given  to  hus- 
band and  wife,  who  hold  not  by  "joint  tenancy,"  but  "  by  the 
entirety."  Hence  an  estate  given  by  the  grantor  to  his  daugh- 
ter and  her  husband  in  1837  became,  upon  the  death  of  the 
daughter  in  1861,  the  sole  property  of  the  husband.* 

But  the  Revised  Statutes,  while  not  affecting  these  estates 
"  in  frank-marriage,"  if  we  may  so  term  them,  that  were  cre- 
ated before  their  adoption,  change  all  grants  or  devises  made 
since  their  enactment  to  a  husband  and  wife  into  a  tenancy  "  in 
common  "  between  them,  each  owning  one  half,  unless,  indeed, 
a  right  of  survivorship  has  been  expressly  provided  for.     ,  ok 

The  right  of  a  part  owner  to  partition,  either  in  kii^^g^r 
by  sale  and  division  of  the  proceeds,  is  the  same  for  j^int 
tenants,  coparceners,  and  tenants  in  common.  And  one  part 
owner  who  has  at  his  own  expense,  with  the  acquiescence  of 
his  fellows,  put  valuable  improvements  upon  a  part  of  the 
tract,  should  in  a  partition  have  that  part  of  the  tract  allotted 
to  him,  without  being  charged  with  the  value  of  such  im- 
provements.* 

Before  the  Codes  of  Practice,  tenants  in  common  suing  for 
land  had  to  lay  several  demises,  and  might,  if  they  chose, 
bring  separate  suits  for  their  respective  shares,  but  under  the 
new  practice  a  joint  suit  by  several  tenants  in  common  was 
allowed  without  any  question  on  that  score,*  and  it  is  doubtful 
whether  separate  suits  would  now  be  tolerated. 

The  doctrine  by  which  the  real  estate  of  a  partnership  is 

'  Gen.  Stat.,  Ch.  68,  Art.  I,  Sec.  14,  era  v.  Grider,  1  Dana,  243,  and  Croan 

copied  from  the  Rev.  Stat.,  Sec.  13  v.  Joyce,  3  Bush,  464. 
having  abrogated  survivorship.  *  Kenton  Insurance  Co.  v.  Wiggin- 

»  Elliot  V.  Nichols,  4  Bush,  502 ;  the  ton,  11  Ky.  Law  Rep.  639. 
clause  in  the  Rev.  Stat,  was  held  not  *  Woolfolk  v.  Ashby,  2  Mete.  288, 

to  act  retrospectively,  following  Rog-  comp.  Craig  v.  Taylor,  6  B.  M.  457. 
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in  equity  treated  as  personal  assets  is  fully  recognized^  (even 
as  to  a  firm  of  lawyers  who  take  land  for  a  fee)/  whether 
the  title  is  held  by  all  or  by  one  or  more  of  the  part- 
ners,* and  the  wives  of  the  owners  have  no  dower.*  But 
where  the  legal  estate  of  one  of  the  partners  descends  on  an 
infant,  though  it  be  subject  to  the  trust  in  favor  of  the  part- 
nership and  of  its  creditors,  it  can  not  be  extinguished  except 
by  following  the  statutory  forms  as  to  infants'  lands.^^ 

Sec.  90.  Leases.  Two  important  changes  have  been 
made  by  Kentucky  statutes  in  leases  for  years,  and  in  those 
"  from  year  to  year." 

Firsty  it  is  an  implied  condition  in  every  lease  for  a  term 
of  less  than  two  years,  that  every  transfer  or  assignment  by 
the  tenant  of  his  interest,  or  any  part  thereof,  without  the 
written  consent  of  the  landlord,  operates  a  forfeiture.* 

Second,  and  what  is  more  important,  the  Greneral  Statutes 
i6e  ogate  the  old  well-known  tenancy  from  year  to  year,  which 
cfcitaed  on  the  tenancy  indefinitely,  unless  the  landlord  or  the 
tenlYit  gave  a  previous  notice  to  the  other,  and  substitutes 
therefor  an  article  which  provides  that  "  if  by  contract  a  term 
or  tenancy  for  a  year  or  more  is  to  expire  on  a  certain  day," 
and  without  an  express  contract  the  tenant  shall  hold  over, 
"  he  shall  not  thereby  acquire  any  right  to  hold  or  remain  on 
the  premises  for  ninety  days  after  said  day,  and  the  posses- 
sion may  be  recovered  without  demand  or  notice  if  proceed- 
ings are  instituted  within  said  time.  But  if  proceedings  are 
not  instituted  within  said  time,  then  none  shall  be  allowed 
until  the  expiration  of  one  year  from  the  day  the  terra  .  .  . 
expired,"  and  so  on  from  year  to  year;*  the  tenant  holding 
over  for  less  than  ninety  days  being  no  more  bound  to  stay 
than  the  landlord  to  keep  him.*     This  makes  holdings  from 


<  Divine  ▼.  Mitchum,  4  B.  M.  488; 
Buck  V.  Winn.  11  B.  M.  822;  Corn- 
wall V.  Cornwall,  6  Bush,  872;  Bank 
of  Louisville  v.  Hall,  8  Bush,  676; 
Spalding  v.  Wilson,  80  Ky.  589. 

'  Flannagan  v.  Shuck,  82  Ky.  617. 

«  Pepper  v.  Thomas,  85  Ky.  689. 

•Galbraith  v.  Gedge,  16  B.  M.  681. 


"Cornwall  v.  Cornwall,  6  Bush,  869. 
If  only  part  of  the  heirs  were  infants, 
and  the  land  not  suiiceptible  of  divis- 
ion, proceedings  under  Sec.  543  of  the 
old  Code  would  have  been  in  place. 

*  Gen.  Stat,  Ch.  66.  Art.  I,  Sea  2. 

» Ibid,,  Art.  IV. 

3  Mendel  v.  Hall,  13  Bush.  232. 
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year  to  year  in  Kentucky  different  from  what  they  are  any- 
where else,  and  renders  all  the  old  learning  on  the  subject 
worthless. 

The  English  statutes  for  securing  landlords  in  their  rents, 
are  re-enacted  in  the  main  : 

1.  Double  rent.  A  tenant  who  fails  to  quit  possession  at 
the  time  specified  in  his  own  notice,  or  at  the  expiration  of  his 
term,  or,  having  agreed  to  waive  notice,  does  not  deliver  pos- 
session on  demand,  is  bound  for  double  rent,  to  be  recovered 
"in  same  manner  as  original  rent.^'*  The  enactment  was 
held  to  be  not  penal,  but  compensatory,  and  was  not  construed 
narrowly.  The  plaintiff  need  not  prove  a  demand  and  re- 
fusal on  the  very  day  when  the  possession  became  tortious ; 
and  on  a  later  day  there  may  be  a  refusal  without  a  formal 
demand.  The  double  rent  is  recoverable  from  the  time  of 
refusal.*  But  a  mere  holding  <iver  after  a  specified  term  is  not 
a  refusal  to  give  possession ;  there  must  be  either  a  demand  or 
some  act  on  the  part  of  the  tenant  that  amounts  to  a  purposed 
refusal.* 

2.  ''Rent  shaJl  hear  six  per  cent  per  annum  interest  from  the 
time  it  is  due.^  '^  But  mesne  profits  are  not  rent,  and  no  interest 
can  be  allowed  on  them.® 

3.  The  landlord's  lien  and  the  liability  of  a  sheriff  who 
levies  on  goods  for  the  rent  of  the  premises  will  be  treated 
among  liens  on  personal  property. 

4.  There  are  the  usual  provisions  against  the  loss  of  rent 
by  the  effect  of  death  or  accident;  the  same  remedies  on  a 
lease  for  life  as  on  a  lease  for  years;  the  death  of  the  cestui 
que  viCy  during  whose  life  land  is  held,  or  of  the  wife,  through 
whom  the  husband  claims  rent,  docs  not  hinder  the  remedy, 
and  the  alienee  as  well  as  the  personal  representative  of  the 
landlord  has  all  his  remedies  for  rent  in  arrear  at  his  death, 
and  the  remedies  for  the  recovery  of  the  rent  are  also  given 

*(Jen.  Stat.,  Ch.  66,  Art.  I,  Sec.  8.  Bush.  176 — a  case  of  forcible  detainer. 

'  Beynroth  v.  Mandeville,  6  Bush,  ^  Gen.  Stat.,  Ch.  66,  Art.  II,  Sec.  8. 

684.  *  Calvert  v.  Moore,  6.  Bush,  866, 

•Thompson  ▼.  Marsh,  4  Bush,  424,  860. 
relying  on  Shepherd  ▼.  Thompson,  2 
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against  the  assignee  or  under  tenant  of  the  lessee,  or  his  per- 
sonal representative;*  and  the  right  of  distraint  is  not  lost  by 
the  expiration  of  the  lease.^®  And  where  a  distress  is  made 
for  rent  justly  due,  subsequent  irregularities  do  not  make  the 
landlord  a  trespasser  ab  initio}^  There  is  also  the  usual 
extension  of  the  remedy  for  waste,  including  the  obsolete 
provision  for  treble  damages,  and  for  losing  ^*  the  thing 
wasted."" 

5.  A  warrant  of  distress  must  be  sworn  out  before  a  magis- 
trate and  served  by  a  constable;  it  is  only  allowed,  for  rent 
reserved  in  money;  it' may  be  levied  on  goods  and  chattels 
not  found  up<m  the  premises,  but  belonging  to  the  tenant  any- 
where in  the  county,  and  on  the  goods  of  an  under  tenant 
found  on  the  premises.  The  pn)ceedinga  are  governed  in  part 
by  the  General  Statutes,  in  part  by  the  Code."  In  some 
cases  the  landlord  may  have  a,Q  attachment  for  rent  due  or 
not  due,  and  reserved  in  money  v  otherwise." 

Clauses  forfeiting  a  lease,  or  giving  a  re-entry  for  non-pay- 
ment of  rent,  are  relieved  against  even  after  the  landlord  has 
re-entered,  "  if  the  tenant  shall  have  acted  in  good  faith  and 
shall  promptly  pay  the  rent  when  demanded,  or  before  the 
landlord  shall  have  suffered  loss  or  unreasonable  inconvenience 
from  the  delinquency." 

Where  the  rented  premises  are  destroyed  by  fire  or  other  un- 
avoidable accident,  without  the  fault  of  either  party,  the  Ken- 
tucky rule  is  that  the  lease  is  not  thereby  broken  ;  the  loss  of 
the  "  term"  falls  on  the  tenant,  and  his  covenant  or  promise  to 
to  pay  rent  is  unaffected.  The  point  was  first  decided  in  the 
case  of  a  hired  slave,"  but  was  declared  to  govern  the  leasing 


»  Gen.  Stat.,  Ch.  66,  Art.  II,  Sees. 
7,8,  19,  20,21,22. 

w  Ibid.y  Sec.  10;  at  least  this  is  the 
evident  intent  of  the  section,  a1- 
tbou;;h  by  misUike  it  says  **  not 
ended,"  instead  of  "ended." 

»  JbUL,  Art.  II,  Sec  17. 

"/6m;.,  Art.  Ill,  Sec.  1. 

^Ihid.,  Art.  II,  Sec.4 ;  C.  P.,  Sees. 
646-659. 


"  Ibid.,  Sees.  5,  6,  adopted  by  C.  P., 
Sec.  195. 

»  Jones  V.  Wilson,  1  Bush,  173, 174. 
And  most  magistrates  are  in  the  habit 
of  dismi'sin*;  warrants  of  forcible  de- 
tainer, taken  on  the  ground  of  for- 
feiture for  non-payment  of  r«  nt,  upon 
the  payment  of  the  rent  and  costs. 

"Redding  v.  Hall,  1  Bibb.  636. 


CH.  XIII.] 


VARIOUS   ESTATES. 


331 


of  houses,  and  it  was  so  applied  in  1870/'  the  court  stating 
tliat  there  were  many  other  precedents,  which,  however,  are  not 
reported."  Covenants  to  repair-were  construed  with  the  same 
harshness  till  the  statute"  stepped  in,  declaring  that  unless  the 
contrary  be  expressed  the  tenant  shall  not  be  bound  for  de- 
struction by  fire  or  other  casualty  without  his  fault  or  neglect. 

The  law  of  fixtures  between  landlord  and  tenant  is  not 
touched  by  the  statute.  As  already  shown,  the  tenant's  rights 
may  be  strengthened  by  a  parol  agreement,*  and  from  a  re- 
mark in  the  case  cited  it  would  appear  that  in  the  absence  of 
an  agreement  an  outgoing  tenant  would  hardly  be  allowed  to 
remove  any  houses  as  ^*  tenant's  fixtures,"  as  the  Supreme 
Court  of  the  United  States  allowed  a  dairyman  to  do  in  Van 
Ness  V.  Pacard. 

The  rule  that  the  tenant  must  remove  his  own  fixtures  be- 
fore the  end  of  his  tenancy  is  fully  insisted  on,"  and  a  for- 
feiture of  the  lease  by  non-payment  of  rent  puts  an  end  to 
the  tenancy  as  much  as  the  expiration  of  the  term. 

A  guardian  may  lease  the  lands  of  the  ward  till  he  comes 
of  age,  not  making  any  lease  for  more  than  seven  years,  and 
he  may  accept  on  behalf  of  the  ward  as  tenant  the  renewal  of 
a  beneficial  lease." 

NoTB.— The^General  Statutes  provide  (Ch.  66,  Art.  VI,  Sec.  1)  that  "  a 
tenancy  at  will  or  by  sufferance  may  be  terminated  by  the  landlord  giving 
one  month's  notice  in  writing."  As  to  a  tenancy  at  sufTerance  this  can  not 
be  taken  as  excluding  the  landlord's  right  to  expel  the  tenant  at  once  without 
contradicting  Article  IV,  already  quoted,  unless  we  restrict  this  privilege  to 
a  tenant  who  has,  after  the  expiration  of  his  term,  been  allowed  to  pay 
monthly  rent. 


"  Helburn  v.  Mofford,  7  Bush,  169, 
174,  where  it  is  admitted  that  a  dif- 
ferent rule  prevails  in  New  Yt>rk, 
Massachusetts,  and  some  other  States. 
In  this  case  the  court  unaccountably 
overlooked  the  point  that  the  land- 
lord had  taken  possession  of  the  lot 
for  the  purpose  of  rebuilding,  which 
is  an  eviction,  and  would  on  that 
ground  discharge  the  tenant.  It 
has,  since  the  decision  in  this  case, 
become  usual  to  put  into    printed 


leases  a  proviso  that  the  tenant  may 
avoid  the  lease  if  the  premise  be  de- 
stroyed, etc.,  without  his  fault. 

*^In  Harrison  v.  Murrell,  6  Mon. 
359,  the  rule  is  spoken  of  arguendo, 
it  being  the  case  of  a  slave. 

i»Now  Gen.  Stat.,  Ch.  63,  Sec.  26. 

20  Gray  v.  Oyler,  2  Bush,  256;  see 
supra ^  Sec.  83,  n.  9«». 

"  Thomas  v.  Crt)ut,  6  Bush.  89. 

»  G.  St.,  Chap.  48,  Art.  II,  Sec.  6. 
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Sec.  91.  The  Homestead.  An  act  of  February  10, 1866,* 
re-enacted  with  some  amendments  in  the  Greneral  Statutes,* 
secures  to  an  ^'actual  bona  fide  housekeeper,  with  a  family,  of 
this  Commonwealth''  a  homestead  ''not  to  exceed  in  value 
one  thousand  dollars,"  against  creditors,  and  to  the  widow  or 
widower  and  infant  children  of  the  deceased  owner  to  a  cer- 
tain extent  also  against  the  other  heirs  or  devisees.  The  law 
has  given  rise  to  much  litigation.  The  following  questions, 
in  the  main,  have  to  be  answered : 

I.  Who  is  entitled  to  a  homestead  exemption  in  his  own 
right  ? 

The  act  of  1866,  was  by  Section  6,  made  to  apply  "only 
to  white  persons  who  are  bona  fide  housekeepers  with  a 
family.'*  The  discrimination  as  to  color,  becoming  unconsti- 
tutional by  the  fourteenth  amendment,  was  dropped  in  the 
General  Statutes,  and  Section  16  of  the  Article  embracing  the 
homestead  law  applies  "  to  all  persons  of  any  race  or  color 
who  are  actual  bona  fide  housekeepers,"  and  an  act  of  March 
15,  1876,  added  the  words  "with  a  family."  Both  require- 
ments, that  of  a  "  housekeeper  and  of  his  being  with  a  family," 
have  been  very  liberally  construed.  A  widower,  living,  cook- 
ing, and  eating  at  his  o£Gce,  and  leaving  his  young  daughters 
mainly  in  charge  of  his  mother,  was  held  to  be  a  housekeeper 
within  the  meaning  of  another  exemption  law,^  nor  is  such 
character  lost  by  a  temporary  estrangement  between  husband 
and  wife,  causing  the  former  to  leave  the  house.*  A  widower 
or  widow  having  children  of  full  age,  or  one  who  supports 
brothers  or  sisters  at  his  or  her  home,  is  "  with  a  family,"*  and 
so  is  the  father  of  an  illegitimate  child  who  recognizes  him 
and  brings  him  up  at  his  home.^  A  negro  who  had  as  a  slave 
contracted  a  "  customary  marriage  "  was  recognized  as  a  house- 
keeper with  a  family,  though  he  registered  himself  and  wife 

>  Myers'  Suppl.,  p.  716  (carae  into  (caae  of  personal  property), 

effect  June  1,  1S86).  ^Carrington  v.  Herrin,  4  Bush,  624. 

«Gen.Stat.,Ch.88,  Art.  XIII, Sees.  ^Brooksv.  Collins,  11   Bush,  622; 

9-16,  amended  March  16,  1876;  see  McMurray  v.  Shuck,  6  BuBh.  111. 

B.  and  F,'s  edition.     The  differences  «  Bell  v.  Koach,  80  Ky.  42  (case  of 

are  indicated  in  the  text.  personal  property). 

'  Seaton    v.  Marshall,  6  Bush,  429 
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ander  the  statute  of  1866  as  married^  after  his  creditor  had 
acquired  a  lien.^ 

II.  As  against  what  debts  f 

The  Commonwealth,  not  being  named  in  the  act,  was  held 
not  to  be  bound,  and  the  homestead  was  denied  to  the  sheriff 
as  against  an  execution  in  favor  of  the  Commonwealth  for 
revenue  collected,  and  would  have  been  denied  to  his  sureties.^ 
But  as,  under  the  Criminal  Code,  bail  must  justify  by  showing 
a  given  amount  of  property  not  exempt  from  execution,  the 
homestead  exemption  holds  good  against  a  forfeited  bail  bond ; 
also  iagainst  fines  and  costs.'  By  its  terms  the  law  applies 
only  to  "  debts  or  liabilities  created  or  incurred  after  June  1, 
1866,^'  and  not  to  any  demands  '^  for  the  purchase  money  of  the 
honiestead,*'  nor  "  if  the  debt  or  liability  existed  prior  to  the 
purchase  of  the  land  or  the  erection  of  the  improvements 
thereon.^'  As  to  "a  mortgage  given  by  the  owner,''  the  ex- 
ception is  limited  in  another  part  of  the  law,  of  which  here- 
after. Where  a  new  note  is  given  for  an  old  debt,  its  rank  is 
not  thereby  affected,^®  even  where  an  assignee  of  the  old  de- 
mand accepts  a  new  note  and  mortgage  to  himself,"  or  a  friend 
furnishing  money  for  a  preferred  claim  takes  up  the  evidence 
of  debt  for  his  indemnity,"  and  a  note  for  purchase  money, 
though  it  be  given  to  a  person  other  than  the  vendor,  and  be 
not  secured  by  lien,  is  superior  to  the  homestead."  A  liability 


'  Dowd  and  wife  v.  Hurley,  78  Ky. 
260. 

*  Commonwealth  v.  Cook,  8  Bush, 
220. 

'  Commonwealth  v.  Lay,  12  Bush, 
284.  No  reason  is  given  for  the  lower 
rank  of  fines  and  costs. 

w  Marsh  v.  Alford,  6  Bush.,  892 ; 
Pryor  v.  Smith,  4  Bush,  879,  883 ; 
Kihby  v.  Jones,  7  Bush,  243;  see 
supra.  Sec.  8.  Cases  of  debts  created 
before  June,  1866,  are  now  obsolete, 
but  the  same  reasoning  applies  to 
debts  created  before  the  purchase  of 
the  homestead. 

"  Bradley  v.  Curtis,  79   Ky.  327. 


The  waiver  of  the  vendor's  rights 
was  held  to  be  a  question  of  inten- 
tion upon  all  the  facts,  and  a  mort- 
gage on  the  homestead,  though  not 
enforcible  as  such  for  want  of  the 
wife's  signature,  showed  the  intent 
not  to  waive  the  priority. 

"  Dudley  v.  Goddard,  11  Ky.  Law 
Rep.  480.  Aliier,  where  the  plaintiff 
has  lent  money  to  discbarge  a  supe- 
rior demand,  without  asking  for  in- 
demnity. (White's  adm'r  v.  Curd,  86 
Ky.  191). 

"Greer  v.  Oldham,  10  Ky.  Law 
Rep.  889.  And  any  responsibility, 
even  that  of  a  married  woman,  en- 
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for  a  tort  dates  from  its  commission^  and  cost3,  though  dis- 
proportionate, rank  with  the  demand." 

The  word  "  purchase ''  is  taken  literally ;  the  debtor  can 
not  withhold  from  his  existing  creditors  his  means  by  buying 
a  homestead,  but  a  homestead  which  he  inherits,^  or  obtains 
by  exchange  for  another^  or  out  of  the  proceeds  of  sale  of 
another,  that  was  exempt,"  is  not  withdrawn  from  his  avail- 
able assets^  and  he  may  hold  it  against  a  prior  debt.  But 
where  the  debtor  sold  his  Kentucky  homestead,  moved  to 
anotlier  State^  bought  a  home  there,  sold  it  again,  returned  to 
Kentucky  and  bought. another  homestead,  this  last  one,  though 
its  price  was  traced  to  the  proceeds  of  the  first,  was  subjected 
to  a  debt  contracted  after  the  sale  of  the  first."  Where  the 
dwelling  house  is  in  the  course  of  erection,  but  not  yet  habitable 
or  occupied,  a  demand  arising  in  the  meantime  has  priority." 
However,  the  exemption  is  good  against  a  demand  created 
after  the  homestead  is  purchased  and  built  up,  but  before  it  is 
occupied."  The  sanctity  of  the  claims  for  purchase  money 
has  lately  been  carried  so  far  that  where  tlie  vendee  of  one 
farm,  for  which  he  had  not  paid,  sold  it  and  invested  the  pro- 
<;eeds  in  a  homestead^  the  latter  was  subjected  to  the  unpaid 
price  of  the  first. *•• 

Where  a  tract  embracing  the  dwelling  house  of  the  debtor 
is  subjected  to  the  payment  pro  rata  of  several  demands,  some 
of  which  would  and  some  of  which  would  not  overreach  the 
homestead  right,  the  opinion  now  is  that  the  debtor  must  have 
his  full  $1,000  in  land  or  money,  unless  the  claims  superior  to 


forcible  aguinst  her  land  only  that  is 
connected  with  the  purchase  of  the 
home  tract,  will  be  enforced,  if  only 
on  the  ground  that  it  antedates  the 
homestead. 

"  Knight  V.  Whitman,  6  Bush,  51. 

»  Jewell  V.  Clark,  78  Ky.  898. 

*•  Thompson  v.  Heffner,  11  Bush, 
B64;  Musgrave  v.  Parish,  —  Ky.  Law 
Bep.  998. 

"  Caldwell  v.  Seivers,  85  Ky.  88. 

^*  Hansford  v.  Holdam,  14  Bush, 
210;  Fish  v.  Hunt,  81  Ky.  584.   But 


when  a  dwelling  stands  complete,  the 
price  to  be  paid  for  additions  to  it  is 
subordinate  to  the  homestead  right. 
(Roberts  v.  Riggs  &  Smith,  84  Ky. 
251.) 

»  Nichols  ▼.  Sennitt.  78  Ky.  680. 
The  fact  that  a  demand  is  prior  to  pur- 
chase or  erection,  or  for  purchase 
money,  must  come  from  the  creditor, 
and  need  not  bo  denied  in  homestead- 
er's pleading. 

"a  Hopkins  v.  Noel's  adm'r,  11  Ky. 
Law  Rep.  87. 
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the  homestead  right  can  not  be  paid  without  taking  it  from 
him,  though  at  one  time  two  of  the  four  judges  held  that  the 
debtor  should  have  only  hjuch  a  proportion  of  the  $1,000  as 
the  debts  ranking  below  the  homestead  right  bear  to  the 
whole  indebtedness.* 

III.    What  is  a  homestead  f 

The  words  of  the  statute  in  its  first  and  operative  clause, 
aside  from  later  references  to  the  homestead,  are:  "So  much 
land,  including  the  dwelling  house  and  appurtenances  owned 
by  the  debtor,  as  shall  not  exceed  in  value  $1,000/^  Land  on 
which  the  debtor  has  not  his  dwelling  is  not  exempt."*  A 
mere  intention  to  live  on  the  homestead  is  not  enough,  and  if, 
while  it  is  occupied  and  cultivated  by  a  tenant,  the  owner  lives 
at  another  place,  making  that  his  home,  he  can  not  save  the 
homestead  by  returning  to  it  after  executions  have  become  a 
lien  ;  a  fortiori^  if  he  occupies  it  only  after  an  execution  sale." 
So,  where  a  debtor  not  living  on  his  own  land  made  a  general 
assignment,  reserving  his  homestead  right,  and  afterward 
moved  on  the  home  place  descended  to  him,  it  was  too  late, 
and  the  reservation  did  not  avail  him." 

But  in  a  late  case  (1889)  a  son  moving  on  an  inherited 
farm,  four  months  after  his  father's  death  and  ten  days  after 
its  allotment  to  him,  was  allowed  to  hold  it  against  intermedi- 
ate execution  sales,  on  the  ground  that  he  had  begun  to  occupy 
it  without  unreasonable  delay.** 


*  Webster  ▼.  Bronston,  5  Bush, 
528  (divided  court);  Gardner  v.  Smith, 
10  Bush,  245. 

"  Brown  v.  Maitin,  4  Bush,  47,  with 
query  "  whether  a  habitable  tenement 
on  the  premises  is  in  all  cases  neces- 
sary, etc."  Nor  can  other  land  be 
exempted  because  the  true  homestead 
is  effectually  mortgaged  (Jarboe  v. 
Colvin,  4  Bush,  70.)  But  where  the 
debtor  had  sold  (for  debt)  the  part  of 
his  farm  containing  the  dwelling 
house,  but  remaining  in  it  as  a  ten- 
ant went  on  to  cultivate  the  unsold 
part,  he  was  allowed  a  homestead 
out  of  it,  though  he  did  not  build  a 


cabin  and  move  on  it  till  after  an 
execution  sale. 

"  Carter  v.  Goodman,  11  Bush,  228; 
Fant  V.  Talbot,  8  Ky.  23.  In  Hans- 
ford V.  Holdam  supra  it  was  said  that 
a  mere  intention  is  not  enough. 
Where  a  professional  man  moved 
temporarily  from  his  town  residence 
to  his  wife's  farm,  he  was  held  not  to 
have  abandoned  the  fi>rmer  as  his 
homestead.  (Black  v.  Black's  adm'r, 
11  Ky.  Law  Rep.  878.) 

**  Creager  v.  Creager,  87  Ky  449. 

«*  Miller  v.  Bennett,  11  Ky.  Law 
Bep.  891. 
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The  life  tenant  or  owner  bj  title  bond  of  a  home  has  his 
homestead  rights  the  question  of  a  holder  for  a  term  of  years 
being  left  undecided.*  Where  a  part  of  the  home  tract  is  con- 
demned for  public  use^  the  money  paid  for  it,  if  it  does  not  run 
the  aggregate  when  added  to  the  remaining  land  to  more  than 
the  limit;  is  exempt  from  attachment."  Where  a  farm  is  made 
up  of  several  contiguous  tracts^  held  by  different  titles^  it  is 
deemed  one  for  the  purposes  of  the  homestead  law. 

IV.    Wliat  is  the  measure  of  the  ovmer's  homestead  right  t 

The  upper  limit  of  one  thousand  dollars  being  given,  in  the 
first  clause  of  the  law,  it  is  directed  thereafter  that  the  officer 
holding  the  execution  or^  the  court  shall  cause  the  part  to  be 
selected  by  the  defendant,  not  exceeding  one  thousand  dollars 
in  value,  to  be  laid  off,  and  provides  for  its  appraisement;  but 
where  the  land  ''  is  not  divisible  without  great  diminution " 
it  shall  be  sold,  and  out  of  the  proceeds  a  thousand  dollars 
shall  be  paid  to  the  defendant,  to  enable  him  to  purchase  an- 
other homestead." 

When  the  home  tract  is  worth  less  than  this  sum,  it  must 
not  be  sold ;  if  sold,  and  less  is  offered,  there  '^  shall  be  no 
sale ;"  that  is,  no  title  will  pass.*  The  owner's  homestead 
right  is  not  a  mere  life  estate,  subject  to  which  the  land  might 
be  sold,  and  the  court  will  not  interfere  with  the  use  which 
the  debtor  may  make  of  his  one  thousand  dollars;  should  he 
invest  them  in  something  else  than  a  homestead,  such  thing 
would  be  liable  to  the  demands  of  his  creditors  generally,  and 
not  specially  to  the  creditor  from  whose  grasp  the  sum  had 
been  withdrawn.* 

Where  the  husband  and  wife  are  joint  owners  of  the  home 
tract,  the  former  may  have  land  enough  laid  off  to  make  his 
own  interest  therein  worth  one  thousand  dollars.*^  But  where 
the  owner  has  a  life  estate  in  the  tract,  it  seems  that  he  can 

•'  Andnrson  v.  Anderson,  80  Ky.  have  at  for  or. 

636;  Griffin  v.  Proctor,  14  Busb,  571 ;  **  Passim:  strongest  case  is  Miller 

Percifull  v.  Hind,  10  Ky.  L.  R.  880.  v.  Bennett  (n.  24). 

"•And  so  of  insurance  m(»ney  for  a  ®  Lear  v.  Totten,  14  Bush,  101. 

burnt  homestead.   (Bernheim  v.  Da-  ***  Johnson  v.  Kessler,  87  Ky.  468 

vitt,  9  K.  L.  R.,  229.)  (otherwise  as  to  widow*8  homestead, 

*'  The  Geu.  Stat,  hy  misenrollment  infra). 
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only  claim  as  much  land  as  in  fee  is  worth  that  sum,  the  law 
securing  to  the  debtor  only  "a  humble  home.^^*' 

V.    What  rights  survive  to  the  vndow  and  infant  children  f 

The  present  law  reads:  "The  homestead  shall  be  for  the 
use  of  the  widow  so  long  as  she  occupies  the  same,  and  the 
unmarried  infant  children  of  the  husband  shall  be  entitled  to 
a  joint  occupancy  with  her  until  the  youngest  unmarried  child 
arrives  at  full  age.  But  the  termination  of  the  widow^s  occu- 
pancy shall  not  affect  the  right  of  the  children ;  but  said  land 
may  be  sold  subject  to  the  right  of  said  widow  and  children, 
if  a  sale  is  necessary  to  pay  the  debts  of  the  husband"  (Section 
14).  The  next  section  gives  reciprocal  rights  to  the  surviving 
husband  and  children  of  a  woman  owning  the  homestead. 

This  is  in  addition  to  a  preceding  clause  already  contained 
in  the  older  law  : 

'^And  such  exemption  shall  continue  after  the  death  of  the 
defendant  for  the  benefit  of  his  widow  and  children,  but  shall 
be  estimated  in  allotting  dower."  The  new  section  given 
above  rather  diminishes  the  widow's  rights  from  a  life  estate 
to  a  right  of  occupancy,"  and  gives  it  to  her  and  to  the  infant 
unmarried  children-,  clearly  not  only  against  creditors,  but  also 
against  other  heirs  and  devisees."  This  right  of  occupancy, 
however,  has  been  treated  so  liberally  as  to  make  it  practically 
a  life  estate.  Should  the  widow  rent  out  the  premises  and  put 
her  tenant  in  possession,  it  is  uQt  deemed  an  abandonment; 
though,  if  her  husband  had  done  so  as  owner,  his  homestead 
right  would  have  been  lost.**  And  where  the  home  tract  is 
sold  a  thousand  dollars  will  be  invested  for  her  for  life,  or  she 
may  take  the  table  value  of  her  life  estate  in  it."     In  the  case 


"  Syllabus  of  Franks  v.  Lucas,  14 
Bush,  396;  hardly  hinted  at  in  the* 
opinion.  Probably  shown  by  the 
record. 

''  Renaark  to  this  effect  in  Miles  ▼. 
Hall,  12  Bush,  106. 

^  Eustache  v.  Rodaquet,  1 1  Bush, 
46.  This  right  did  not  exist  under 
the  act  of  1 866.  (Little  v.Woodward, 
14  Bosh,  655.) 


"Acton  V.  Phipps,  12  Bush,  876 
(877),  n<»t  necessary  for  a  decision, 
as  she  had  a  son  of  fourteen,  whose 
rights  are  saved  by  the  words  of  the 
statute.  But  actually  decided  in  Sans- 
berry  v.  Simm's  adm'x,  79  Ky.  527. 

**  Sansberry  v.  Simm'e,  etc.  A  de- 
cree awarding  her  $1,000  absolutely 
was  reversed. 
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last  quoted,  it  was  held  that  a  devise  to  the  widow  by  her  hus- 
band of  other  lands  could  not  affect  the  measure  of  her 
widow's  homestead,  though  it  had  been  decided  shortly  before 
that  where  she  has  an  undivided  interest  in  her  own  right  in 
the  home  tract  such  interest  must  be  included  in  the  aggre- 
gate of  a  thousand  dollars  in  value.**  Of  course,  against  her 
own  creditors,  the  widow  has  the  full  rights  of  a  homestead 
owner  in  such  lands  as  the  husband  may  have  devised  to  her.*' 
In  a  very  late  decision  it  was  held,  that  the  debtor  owning  the 
homestead  can  by  will  give  it  in  fee  to  an  infant  chihl,  and 
thereby  enable  the  child  to  hold  it  free  from  the  father's  credit- 
ors  in  fee,  instead  of  holding  it  only  to  the  age  of  twenty-one.*'* 

VI.  How  can  the  homestead  right  be  barred? 

**  No  mortgage,  release,  or  waiver  of  such  exemption  shall 
be  valid  unless  the  same  be  in  writing,  subscribed  by  the  de- 
fendant and  his  wife,  and  acknowledged  and  recorded  in  the 
same  manner  as  mortgages  of  real  estate/'  Whether  a  wid- 
owed housekeeper  can  by  iiis  mortgage  destroy  the  homestead 
rights  of  his  children,  has  never  come  up  for  judgment,  but 
the  death  of  a  wife  who  has  not  joined,  before  the  husband, 
would  not  make  his  mortgage  good  against  his  children.**  A 
mortgage  in  which  the  wife  joins  as  grantor,  need  not  specify 
the  homestead  right;**  but  should  the  deed  or  acknowledgment 
show  that  she  only  meant  to  bar  dower,  or  should  her  signa- 
ture be  appended  to  a  mortgage  in  which  she  is  not  a  grantor, 
it  will  avail  nothing.*"  An  assignment  for  the  benefit  of  cred- 
itors," or  even  an  absolute  deed,  which  was  among  the  parties 
treated  as  a  mortgage,"  or  the  mortgage  of  land  held  by  title 
bond  "  requires  the  wife's  signature ;  but  where  the  husband 


"«  Miles  V.  Hall,  12  Bush,  109. 

•^  Allensworth  v.  Kimbrough,  79 
Ky.  332. 

•'•  Myers'  g'dlan  v.  Myers'  adm*r, 
11  Ky.  Law  Kep.  669. 

w  Derr  v.  Wilson,  84  Ky.  (Dictum.) 

*•  Robbing  v.  Cookendorfer,  10 
Bush,  609 ;  Herbert  v.  Kenton  B.  and 
L.  As".,  11  Bush,  296, 804.  A  home- 
stead belonging  to  the  wife  can  be 


barred  in  like  manner  by  her  and  her 
husband's  mortgage.  (Drye  v.  Cook, 
14  Bush,  459.) 

"  McGrath  v.  Berry,  18  Bush,  891. 
Compare  Prather  v.  MuDowell,  in 
the  matter  of  dower. 

"  Hemphill  v.  Haas,  11  Ky.  Law 
Hep.  62. 

«  Hiiyden  v.  Robinson,  88  Ky.  616. 

«  Griffin  v.  Proctor,  14  Bush,  671. 
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sells  his  home  tract  out  and  out,  though  his  wife  do  not  join, 
the  homestead  right  is  gone.** 

The  mortgage  made  by  a  married  owner  without  his  wife's 
co-operation  is  to  the  extent  of  the  homestead  right  wholly 
invalid,  even  after  his  death ;  and,  subject  to  the  life  estate  of 
the  widow,  the  mortgagee  can  not  enforce  his  encumbrance, 
but  the  homestead  will  be  held  against  him  by  one  to  whom 
the  owner  has  sold  it  after  the  mortgage,  or  left  it  by  will.** 

Of  course,  a  mortgage  made  by  a  husband  and  wife  sub- 
jects the  homestead  only  to  the  faA'ored  creditor,  and  does 
not  throw  it  open  to  the  demands  of  others ;  the  next  one 
thousand  dollars  after  satisfying  the  mortgage  goes  to  the 
debtor.** 

VII.    What  judgment  of  a  court  mil  bar  a  homestead  f 

This  is  the  most  difficult  question  under  the  homestead 
law,  and  the  decisions  upon  it  are  harder  to  harmonize  than 
on  anv  other. 

The  statute  contemplates  that  after  the  judgment  of  a  court 
which  orders  the  homestead  to  be  sold,  and  before  the  sale, 
the  homestead  may  be  laid  off.  It  would  therefore  seem  that 
the  judgment  to  sell,  whether  against  the  debtor  alone,  or 
against  husband  and  wife,  unless  the  question  of  homestead 
had  been  litigated,  can  not  conclude  any  thing.  And  further, 
as  the  wife  must  join  in  a  mortgage  in  order  to  waive  the 
homestead  right,  and  as  she  has  an  interest  in  the  homestead 
while  sharing  it  with  her  husband,*'  and  a  distinct  right  after 
his  death,  it  would  seem  that  there  can  be  no  estoppel  by  judg- 
ment unless  she  is  party.  But  while  in  some  cases  the  loss  of 
the  homestead  was  regarded  as  res  judicata  in  spite  of  these 
considerations,  in  other  cases  repeated  judgments  and  orders 
seemed  to  be  unavailing  to  secure  the  creditor  in  the  proceeds 
of  the  condemned  homestead.    The  decisions  under  this  head, 

♦♦Brame  v.  Craip,  12  Bush,   404,  <«McTaggart  v.  Smith,  14  Bush, 

whfire  it  is  remarked  that  in  some  414. 

other  States  this  point  is  n»led  other-  *^  Hemphill  y.  Haas,  11  Ky.  Law 

wise.  Rep.  62.    In  the  husband's  lifetime 

^Lear  v.   Totten,  14  Bush,  101;  the  wife  may  sue  alone  if  he  refuses 

Tony  V.  Eifort,  80  Ky.  152.  to  join. 
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both  on  the  side  of  the  estoppel  ^  and  against  it^^  are  given  in 
foot  notes. 

VIII.   What  is  the  ^ect  of  a  fraudulent  deed  or  of  a  prefer- 
encef 

As  the  homestead  (within  the  limit  of  value)  is  not  subject 
to  the  demands  of  creditors,  a  transfer  of  it,  by  gift  or  other- 
wise, though  fraudulent  in  intent,  can  not  be  set  aside.^ 

And  as  no  other  creditor  is  "  excluded/^  if  the  insolvent 
owner  gives  it  by  preference  to  one  of  his  creditors,  it  seems 


^  Wylie  V.  Harpending,  13  Baeb, 
168:  mortgage  by  busband  (owner) 
and  wife;  latter's  acknowledgment 
claimed  to  be  faulty;  in  a  suit  on  the 
mortgage  against  botb  there  was  a 
decree  of  sale  by  default.  The  hus- 
band died,  and  to  a  motion  to  rev  ive 
the  decree  widow  and  infant  child- 
ren interposed  the  homestead  right; 
held,  they  came  too  late.  Derr  v. 
Wilson,  84  Ky.  14:  mortgage  not 
signed  by  wife;  after  his  death,  in  a 
suit  to  enforce  it,  the  Chancellor  de- 
creed a  sale,  subject  to  estate  of  debtor 
for  life,  and  of -his  infant  sori  during 
infancy.  Hortgag(ie  bought  the  re- 
mainder estate.  Thougb  the  decree 
was  said  to  be  erroneous,  the  pur- 
chaser was  allowed  to  recover  on  it 
from  the  son,  Snapp  v.  Sna)p,  87 
Ky.  654:  grantee  from  debtor,  liti- 
gated in  a  suit  to  which  he  was  a 
party(but  his  wife,  it  seems,  was  not) 
with  purchasers  under  execution,  the 
question  whether  the  grant  was  fraud- 
ulent against  creditors,  and  was  de- 
feated by  them.  Husband  and  wife 
afterward  petitioning  for  their  home- 
stead right  were  held  esUjpped,  as 
their  right  might  have  been  shown 
in  support  of  the  grant.  Following 
Gideon  v.  Struve  (see  n.  62).  Hill  v. 
Lancaster,  10  Ky.  Law  Rep.  9)4  (to 
be  reported):  after  judgment  set- 
ting aside  a  conveyance  of  land  as 


j  fraudulent,  in  a  suit  to  which  the 
debtor -owner's  wife  was  not  a 
party,  she  joined  with  her  husband  at 
a  subsequent  term  in  a  petition  for 
the  homestead  right ;  held,  she  was 
estopped,  on  the  ground  given  above, 
though  their  course  seems  to  be  ex- 
actly that  contemplated  by  the  stat- 
ute. 

« Wing  V.  Hayden,  10  Bush,  276: 
a  mortgage  made  by  the  debtor  alone 
was  enforced  by  decree  of  sale,  the 
wife  not  being  a  party,  and  he  having 
defended  the  suit  on  other  grounds. 
The  homestead  was  sold  under  it, 
and  bought  by  the  mortgagees.  Hus- 
band and  wile  were  allowed  to  re- 
cover it  afterward.  It  was  also  held^ 
that  the  purchaser  bought  subject  to 
the  exemption,  and  could  not  gain 
any  thing  by  the  debtor's  afterward 
ceasing  to  be  a  housekeeper.  Crout  v. 
Sauter,  13  Bush,  442:  mortgage  of 
dwelling  house  without  joinder  of 
wife;  decree  of  sale,  wife  not  being 
a  party  to  the  suit ;  mortgagor  bought 
at  sule,  but  failed  to  pay  the  sale 
bonds,  and  surrendered  the  house  for 
re-sale;  the  mortgagee  then  bid  in 
the  homestead  at  $1,000;  the  sale  was 
confirmed;  then  the  debtor  moved 
to  set  aside  the  confirmation ;  held  to 
be  in  time. 

wDowd  V.  Hurley,  78  Ky.  184; 
Knevan  v.  Speckert,  11  fiosh,  1. 
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that  no  suit  can  be  brought  to  turn  such  attempted  preference 
into  a  general  assignment,  and  such  suit  can  be  defeated  with- 
out pleading  the  homestead  right;  for  when  this  right  is  shown 
the  denial  of  the  intent  to  exclude  the  other  creditors  from 
any  thing  within  their  reach  is  sustained."  Hence,  if  a  con- 
veyance by  husband  and  wife  is  once  condemned  as  fraudulent, 
or  as  a  preference  (in  a  suit  to  which  they  are  parties),  they  are 
concluded,  and  can  not  thereafter  assert  a  claim  to  a  home- 
stead  in  it." 

"  Lishy  T.  Perry,  6  Bush,  615.  ently  claim  the  exemption,  if  the 

"Gideon  v.  Strove,  78  Ky.   184.      tract  was  worth  more  than  $1,000? 
Qtt.    Why  could  they  not  consist-      And  see  ahove,  note  48. 
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Sec.  92.  The  Vendor's  Lien. 

Sec.  93.  Mortgages. 

Sec.  94.  The  Mechanic's  Lien. 

Sec.  95.  Liens  hy  Process  of  Law. 

Sec.  96.  Sub-Purchasers. 

Sec.  97.  Rights  of  Way. 

Sec.  98.  Other  Easements. 


Section  92.  The  Vendor's  Lien.  While  in  England, 
and  in  nearly  all  the  other  States,  a  vendor's  lien  is  a  thing 
rarely  thought  of,  it  is  in  Kentucky  the  ordinary  method  of 
securing  the  deferred  portions  of  the  purchase  money  in  land ; 
in  fact  a  mortgage  is  never  taken,  unless  it  be  to  comply  with 
the  whim  or  the  necessities  of  a  non-resident  seller. 
'  The  General  Statutes  change  the  common  law  rule  slightly 
by  the  following  provision  : 

"  When  any  real  estate  shall  be  conveyed,  and  the  consid- 
eration or  any  part  thereof  remains  unpaid,  the  grantor  shall 
not  have  a  lien  for  the  same  against  bona  fide  creditors  and 
purchasers,  unless  it  is  stated  in  the  deed  what  part  of  the 
consideration  remains  unpaid.''  ^ 

It  is  the  common  practice  in  Kentucky  to  draw  deeds  with 
a  consideration  clause  of  the  following  form  : 

"  In  consideration  of dollars,  paid  and  to  be  paid  as 

follows,  $ in   cash,  and  the  notes  of  (the  grantor)  for 

I (describing  the  notes),"  and  this  is  enough  to  satisfy 

either  the  statute  or  the  old  equity  rule.     But  it  is  usual  to 
add  something  like  the  further  words,  *'  for  the  securing  of 

^  Oh.  68,  Art  I,  Sec.  24.    But  be-      in  the  deed.  (Ro88V.Adam8,13Bush, 
tween  the  original  parties  the  lien      870.) 
can  be  enforced,  though  not  expressed 
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which  notes  a  lien  is  hereby  retained/^  And  such  a  clause  be- 
comes of  importance  if  the  deed  should  fail  to  state  clearly  what 
portion  of  the  purchase  money  is  unpaid,  for  it  would  estab- 
lish a  contract  lien  independent  of  either  statute  or  usage.' 
The  corresponding  clause  of  the  Revised  Statutes'  did  not  con- 
tain the  words  "  against  bona  fide  creditors  and  purchasers ; " 
and  it  moreover  requires  that  it  be  ^*  expressly  stsited  in  the 
deed/'  while  the  word  "  expressly  "  is  left  out  in  the  later  re- 
vision. The  omission  of  this  word  makes  it  somewhat  doubt- 
ful how  far  the  former  decisions  will  apply.  One  of  these 
was,  that  a  stipulation  for  the  buyer  to  pay  a  certain  sum  and 
all  the  debts  then  owing  by  the  vendor  is,  as  to  the  latter,  not 
an  express  showing  of  "  what  portion  remains  unpaid."* 
Qucere:  Is  it  any  showing? 

But  a  greater  ditfioulty  arises  when  the  obligations  of  a 
third  person  are  named  as  the  consideration  for  land  sold,  and 
are  described  in  the  deed.  Bonds  of  a  railroad  company,  of  a 
city,  etc.,  are  considered  somewhat  as  commodities,  the  ven- 
dor taking  the  chance  of  depreciation  and  loss ;  *  not  so  with 
ordinary  notes.  When  such  are  fully  set  out,  it  seems  natural 
to  suppose  that  it  was  done  in  order  to  comply  with  the  stat- 
ute.' But  in  a  case  where  A.  held  the  legal  title,  and  B.  the 
equity  under  his  bond,  and  the  latter  sold  the  land  to  C,  who 
holding  a  claim  on  D.,  caused  him  to  give  his  notes  direct  to 
B.,  which  were  recited  in  a  deed  from  A.  to  C,  the  court 
unanimouslv  relieved  C.  from  the  lien,  as  to  a  note  which  but 
for  B.'s  neglect  could  have  been  enforced  against  D.;  and,  only 
by  two  voices  against  two,  affirmed  the  judgment  enforcing 
the  lien  for  the  amount  of  another  note  on  which  D.  had  with 
due  diligence  been  prosecuted  to  insolvency.^ 


*Ledford  v.  Smith,  6  Bush,  129. 
The  deed  said  that  two  thirds  of  the 
purchase  money  were  paid  or  secured, 
and  descrihed  the  note  for  the  last 
third,  but  contained  words  reserving 
an  express  lien  for  all  unpaid  pur- 
chase money;  and  was,  between  the 
original  parties,  held  good  for  another 
third,  shown  to  be  due  by  parol  proof, 


notwithstanding  the  words  ^''express- 
ly  stated  "  in  the  Revised  Statutes^ 
«  Rev.  Stat.,  Ch.  80,  Sec.  26. 

♦  Long  V.  Burke,  2  Bush,  90. 

*  Keith  V.  Wolf,  6  Bush,  646. 
•Beyland  v.  Sewell,  4   Bush,  G37. 
'Pack  v.  Carder,  Ibid.  121.     Both 

sides  seem  to  have  considered  parol 
testimony  to  show  whether  the  par- 
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In  the  absence  of  the  proper  words  in  the  deed,  the  court 
has  established  a  lien  on  the  ground  that  such  words  were 
omitted  by  mistake,'  or  that  the  purchase  was  m^de  fraudu- 
lently, through  a  person  who  ought  to  have  protected  the  ven- 
dor's interest.* 

The  vendor's  lien  never  gave  to  its  holder  a  right  of  pos- 
session. Hence,  while  the  Code  of  Practice  confers  upon  a 
mortgagee  a  right  to  have  a  receiver  of  the  rents,  on  a  show- 
ing that  the  mortgaged  estate  might  turn  out  insufficient,"  it 
grants  no  such  remedy  to  the  holder  of  a  vendor's  lien.  It 
has  been  expressly  said,  in  a  contest  between  the  vendor  and 
the  vendee's  widow  claiming  quarantine  and  dower,  that  the 
lien  in  favor  of  the  former  does  not  extend  to  rents  and 
profits."  No  relief,  other  than  a  judicial  sale,  can  be  de- 
manded. 

A  vendor's  lien  attaches  to  the  equitable  title  in  land  which 
the  vendor  holds  by  bond  from  the  owner  at  law,  and  which 
he  sells  by  transfer  of  the  bond,  at  least  between  the  parties, 
and  while  the  bond  is  not  assigned  for  value  to  a  third  holder.^' 
But  wherever  the  contract  is  executory,  the  party  seeking  to 
enforce  the  lien  must  show  himself  willing  and  able  to  convey 
a  good  title,"  while  in  an  executed  sale  the  grant  of  a  good 
title  is  presumed. 

Under  Section  699  of  the  Code  of  Practice  a  lien  shall 
"exist"  (whether  reserved  in  words  or  not)  on  real  property 
sold  under  an  order  of  court,  which  the  clerk  of  the  court 
shall  release  on  the  margin  of  the  record  when  it  is  dis- 
charged.    This  lien  is  "  a  security  for  the  purchase  money," 


ties  intended  to  waive  or  to  reserve 
a  lien.  But  in  Carlisle  v.  Chambers, 
4  Bush,  268,  it  was  held  that  where 
A.  mortgages  his  land,  the  deed  to  be 
void  "  if  certain  notes  made  by  B. 
and  indorsed  by  A.  are  paid,"  the 
mortgage  can  be  enforced  only,  if 
the  proper  steps  are  taken  to  fix  A/s 
responsibility  as  indorseror  "assign- 
or," at  the  case  may  be. 

«  Worley  v.  Tuggle,  4  Bush,  168. 
See  Sec.  80,  n.  18. 


•  Phillips  V.  Skinner,  6  Bush,  662. 

>»C.  P.,  1876,  Sec.  299  (old  329). 
Other  lien  holders,  under  Sec.  298, 
can  have  a  receiver  only  on  the 
grounds  of  threatened  waste  or 
fraud,  etc. 

"  Wilson  V.  Bwing,  79  Ky.  549. 

"Barnettv  Salyers,  11  Ky.  Law 
Rep.  466. 

"  Calvin  v.  Duncan,  12  Bush,  102; 
Bybee  v.  Smith,  11  Ky.  Law  Rep. 
168. 
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and.  the  surety  on  the  sale  bonds  is  subrogated  to  it,  should 
he  be  compelled  to  pay  them."  The  doctrine  of  subrogation 
was  not  formerly  applied  uniformly  to  implied  liens,  and  the 
question  of  intention  was  always  open;**  but  the  vendor's  lien 
as  regulated  by  the  Revised  and  General  Statutes,  and  under 
decretal  sales,  by  the  above  section  of  the  Code,  is  an  express 
lien,  and  stands  on  as  high  ground  as  a  mortgage. 

Ever  since  1852  both  liens  and  mortgages  are,  under  the 
law  then  first  enacted,"  generally  released  by  a  short  entry 
upon  the  margin  of  the  record  book,  along  side  of  the  copy  of 
the  deed  which  reserves  the  lien  or' creates  the  mortgage,  the 
signature  of  the  lien  holder  or  mortgagee  (or  of  his  attorney 
in  fact)  being  attested  by  the  county  clerk.  These  releases 
are  often  signed  by  an  assignee  of  the  lien  or  mortgage  note, 
whose  right  does  not  appear  of  record  ;  and  the  title,  as  to  the 
question  whether  the  person  claiming  to  be  the  owner  of  the 
note  was  really  such  at  the  time  of  the  release,  depends  on 
facts  wholly  in  pais^  In  1876  the  legislature  sought  to  remedy 
the  evil  by  providing  for  a  short  form  of  transferring  lien  or 
mortgage  notes  to  be  subjoined  to  the  record  of  deeds  and 
mortgages,"  but  as  the  act  is  not  compulsory  it  has  done  very 
little  good.  Where  the  lien  or  mortgage  note  is  not  trans- 
ferred of  record,  and  the  payee  named  in  the  deed  releases  it 
(which  may  be  brought  about  by  a  merger  of  the  lien  in  the 
fee  through  a  re-purchase,  and  his  subsequent  sale  to  a  third 
party),  the  title  is  in  favor  of  a  purchaser  in  good  faith  with- 
out notice,  cleared  of  the  lien,  though  at  the  time  of  such  re- 
lease or  merger  the  secured  notes,  or  some  of  them,  were  out- 
standing in  the  hands  of  an  assignee  for  value."     Where  on 

^*  Burk  y.  Cbrisman,  8  B.  H.  50.  have  it  released,  either  on  the  mar- 
Whether  a  sheriff's  deed,  reciting  the  gin,  or  under  some  circumstances  by 
execution  of  a  sale  bond  for  the  pur-  deed  of  release,  he  seeing  to  its  prep- 
chase  money,  thereby  reserves  a  lien,  aration  and  paying  the  fees.  (Mack- 
has  never  been  decided.  But  why  lin  v.  Bush,  87  Ky.  482.) 
should  it  not?  "  B.  and  F.  Gen.  Stat.,  p.  887. 

"Ormsby  v.  Tarascon,  8  Litt.  414;  "So  held  by  the  U.  S.  D.  C.  for 

Henley  v.  Slemmons,  4  B.  M.  181.  Kentucky,  in  1876,  in  a  contest  grow- 

"  Rev.  Stat.,  Ch.  24,  Sec.  18 ;  Gen.  ing  out  of  the  bankrupt  case   in  re 

Stat.,  Ch.  24,  Sec.  12.    The  party  pay-  Morris,  Southwick  &  Co.    An  appeal 
ing  a  lien  or  mortgage  is  entitled  to  *  to  the  Circuit  Court  was  abandoned. 
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the  face  of  the  deed  a  sum  is  made  payable  to  a  woman^  her 
husband  at  that  or  a  subsequent  time  may,  if  there  is  nothing 
said  to  the  contrary,  release  the  lien  as  to  such  sum.  On  the 
other  hand,  where  a  married  woman  accepts  a  deed,  the  land 
in  her  hands  is  bound  by  the  reserved  vendor's  lien.** 

A  lien  closely  akin  to  that  of  a  vendor  is  given  both  by 
the  common  and  statute  law  to  secure  a  legacy  charged  on 
land ;  that  is,  one  which  the  devisee  of  land  is  bound  to  dis- 
charge.*^ And  though  generally,  in  the  absence  of  fraud,  the 
creditors  of  a  decedent  can  not  pursue  descended  or  devised 
land  into  the  hands  of  a  purchaser,  who  has  bought  from  the 
heir  or  devisee  before  suit  brougiit ;  and  though  general 
words  in  a  will  requiring  all  debts  to  be  paid  do  not  change 
this  rule,  yet  where  the  lands,  or  named  lands,  are  distinctly 
charged  with  the  payment  of  debts,  the  creditors  may  pursue 
them  into  the  hands  of  a  purchaser,  for  he  is  by  the  will  no- 
tified of  this  charge."  The  value  of  an  advancement  is  in 
like  manner  a  lien  on  the  share  of  the  advanced  heir  in  the 
lands  descended."  And  the  part  owners  of  land  have  simi- 
larly a  lien  on  the  share  of  the  one  among  them  who  collects 
the  rents  and  profits  for  whatever  he  wrongfully  withholds." 

Another  kindred  lien  is  that  of  a  purchaser  of  land  who  is 
on  any  ground  entitled  to  rescission  for  the  money  which  he 
has  paid  on  his  purchase;  and  it  was  held  in  one  case  that  he 
may  retain  possession,  setting  off  the  use  against  the  interest, 
till  he  is  repaid.**  Such  a  lien  was  granted  to  one  who  had 
purchased  under  a  void  execution  land  which  the  debtor  had 
"given  up"  to  be  sold.* 

But  where  the  execution  sale  was  void,  because  a  deputy 
sheriff  was  the  purchaser  at  a  sale  conducted  by  a  brother 
deputy,  such   purchaser,  though  he    had  paid  the  bid,   was 

^•Worthley'B  adm'r  v.  Hammon,  **Payne  v.  Wallace,  6  Mon.  880. 

18  Bush,  510.  »  Geoghegan  v.  Ditto,  2  Mete.  487. 
^  (ten.  Stat.,  Cli.  60,  Art.  II,  Sec.  2.    '  And  so  where  the  purchaser  under  a 

"  Drake  v.  £11  man,  80  Ky.  434.  reversed  decree  of  sale  was  not  al- 

**Scobee  v.   Bridges,  87  Ky.  Law  lowed   to   hold  the  land;  Miller  v. 

Kep.  427.  Hull,  1  Bush,  238  (see  S.  C,  supra, 

»  Bridgeford   v.   Bowles,   80   Ky.  Sec  72). 

629,586.^ 
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allowed  neither  the  lien  of  the  execution^  which  was  gone,  nor 
a  new  equitable  lien.* 

Sec.  93.  Mortgages.  Ever  since  1820  the  recording  stat- 
utes have  discriminated  as  to  the  time  in  which  mortgages  and 
that  in  which  absolute  deeds  must  be  lodged  for  record;^  and 
since  the  enactment  of  the  Revised  Statutes  all  "  mortgages 
and  deeds  of  trust  ^'  are  good  against  creditors  and  purchasers 
without  notice  only  from  the  time  when  they  are  lodged  for 
record.*  In  all  other  respects  mortgages  are  acknowledged, 
proved,  lodged  for  record,  and  recorded  like  other  deeds* 
The  deeds  of  trust  here  named  are  deeds  which  secure  a  debt 
owing  to  some  one  else  than  the  grantee;  those  named  in  the 
older  acts  were  mainly  mortgages  with  a  power  of  sale  con- 
ferred upon  the  trustee,  which  power  was  invalidated  by  an- 
other section  of  that  act.*  The  deeds  of  trust  to  which  modern 
statutes  mainly  apply  are  deeds  of  assignment  for  the  benefit 
of  creditors. 

We  have  already  treated  of  those  incidents  of  mortgages 
which  they  have  in  common  with  absolute  deeds.* 

Before  the  Code  of  Practice  of  1851  the  old  doctrine  of  the 
mortgage  as  a  conveyance  which  confers  the  legal  title  on  the 
mortgagee,  and  leaves  only  an  equity  with  the  former  owner, 
was  pretty  fully  recognized  in  Kentucky;*  yet  strict  fore- 
closures were  never  in  vogue :  the  power  of  the  Chancellor  to 
grant  such  a  remedy  was  held  in  theory  only.* 


«  Etlinger  v.  Tansy,  17  B.  M.  869. 

1  The  act  of  1820  (M.  and  B.  Stat., 
I,  p.  449)  allows  sixty  days  without 
regard  to  the  residence  of  grantors. 

»Rev.  Stat^  Ch.  24,  Sec  11;  Gen. 
Stat.,  Ch.  24,  Sec.  10. 

•For  construction  and  re-enact- 
ments, see  supra.  Sec.  63. 

^  See  supra.  Sees.  59  and  79. 

^McGoodwin  y.  Stephenson,  11 
B.  M.  28,  where  it  was  held  that  an 
action  on  covenants  of  title  running 
with  the  land  must  be  bought  by  the 
unsatisfied  mortgagee,  not  by  the 
mortgagor.    The  case  of  Brookover 


V.  Hurst,  1  Mete.  665,  in  which  the 
mortgagee  of  chattels  was  allowed  to 
recover  their  possession,  though  the 
mortgage  was  fraudulent,  because  the 
granting  clause  is  an  executed  con- 
tract, but  the  mortgagor  was  not  al- 
lowed to  redeem,  because  equity  will 
not  interfere  in  turpi  causa,  may  be 
considered  as  obsolete.  It  is  over- 
ruled by  Jones  v.  Jenkins,  83  Ky. 
891,  where  the  whole  mortgage  is 
treated  as  executory,  and,  if  fraudu- 
lent in  purpose,  not  to  be  enforced. 
•Cauffman  v.  Sayers,  2  B.  M.  202. 
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But  the  provision  of  the  Code  of  Practice  of  1851,  that 
"foreclosure  of  a  mortgage  is  forbidden,"^  co-operating  with 
changes  of  the  doctrine  of  mortgages  in  other  States,  seems  to 
have  exploded  the  old  view  altogether,  and  now  the  Kentucky 
courts  go  to  the  extreme  of  the  new  theory,  by  which  a  mort- 
gage is  at  law,  as  well  as  in  equity,  nothing  but  a  security  for 
a  debt.  However,  by  another  section  of  the  Code  a  mortgage 
is  ranked  higher  than  all  other  liens,  in  this,  that  a  mortgagee 
is  entitled  to  a  receiver,  after  default  and  suit  brought,  upon  a 
simple  showing  that  the  estate  mortgaged  is  likely  to  be  in- 
sufficient for  the  payment  of  the  debt.® 

In  1877  it  was  said  in  a  case  in  which  a  defendant  having 
no  color  of  title  tried  to  shield  himself  in  an  ejectment  by  an 
outstanding  and  apparently  unsatisfied  mortgage : 

"The  old  doctrine  that  the  mortgagee  is  the  owner  of  the 
estate  has  long  since  been  exploded.  ...  It  would  no  doubt 
be  proper  to  join  the  mortgagee  as  a  co-plaintiff,  but  as  he  t9 
not  entitled  to  the  possession  ...  he  can  not  be  regarded  as  a 
necessary  .  .  .  party."* 

In  the  preceding  term,  in  a  great  railroad  mortgage  case, 
the  rule  had  been  laid  down  that  the  mortgagor  may  at  will 
defeat  an  action  for  the  recovery  of  the  mortgaged  property 
after  forfeiture,  by  interposing  a  prayer  for  redemption,  and 
asking  a  transfer  of  the  action  to  the  equity  docket,  where  the 
mortgagee  must  be  satisfied  with  the  sale  of  the  mortgaged 
land,  and  a  receivership  in  the  mean  time.^^ 

The  "  modern  view  "  has  been  carried  so  far  as  to  rob  the 
mortgage  of  much  of  its  value,  for  it  no  longer  secures  the 
rents  and  profits  to  the  holder  of  the  mortgage  debt,  unless 
they  be  expressly  named.  Where  the  lessor  in  a  ten  years' 
lease  had  mortgaged  the  land  without  reference  to  the  lease, 

and  then  had  assigned  to  another  for  value  the  accruing  rents 

« 

7  Re-enacted  as  Sec.  404  in  Code  of  ^^^Douficlass  v.  Cline»  12  Bash,  608, 

1854  (Sec.  876  of  1876).  a  contest  between  the  mortgage  bond- 

'Sec.  299  of  new  Code  (Sec.  829  of  holders  of  a  railroad   and  its  em- 

1854).  ployes  over  the  fund  in  the  hands  of 

*  Thomas  v.Harkness,  18  Bush,  28;  a  receiver,  which  had  accumulated 

Bartlett  v.  Borden,  Ibid.  45.  pending  a  suit  on  the  mortgage. 
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under  the  lease^  the  claims  of  the  latter  were  by  the  Coart  of 
Appeals  preferred  to  those  of  the  mortgagee.^^  It  does  not 
appear  whether  the  lease  was  recorded^  or  the  mortgagee  other- 
wise affected  with  notice  of  its  existence.  A  receivership 
granted  in  the  suit  on  the  mortgage  was  held  immaterial ;  com- 
ing after  the  assignment  of  the  rents,  it  could  not  change  the 
rights  of  the  parties. 

In  Douglass  v.  Cline,  already  referred  to,  the  trustees  of 
two  railroad  mortgages  had  brought  suit  for  the  enforcement 
of  their  securities  by  judicial  sale,  and  had  obtained  the  ap- 
pointment of  a  receiver  under  the  section  of  the  Code  already 
quoted.  The  receiver  operated  the  road,  and  after  paying  run- 
ning expenses  had  a  large  surplus  on  hand.  At  the  time  when 
it  was  put  in  his  control  the  company  owed  to  its  employes 
$134,481.  The  court  below  ordered  this  sum  to  be  paid  to 
them  by  the  receiver,  and  its  judgment  was  affirmed,  Judge 
Cofer  dissenting. 

Each  of  the  railroad  mortgages  gave  special  rights  to  the  trus- 
tee therein  named ;  one  of  tliem  empowered  the  trustee,  after 
default,  '^  to  secure  the  profits  arising  from  the  use  of  the  roads 
by  taking  possession  and  operating  them  himself;  '^  the  other 
provided  '*  that  he  (the  trustee)  by  himself  or  agent,  or  by  tlie 
receiver  of  a  court,  may  take  possession  of  and  operate  said 
roads."  The  court  held  that  these  provisions  did  not  contem- 
plate the  ordinary  receivership  given  by  the  Code  to  all  mort- 
gagees, and  that  they  had  not  been  acted  upon,  and  did  not^ 
therefore,  increase  the  rights  of  the  mortgagees  or  of  those 
holding  under  them.  The  injustice  and  hardship  in  the  case 
— managers  of  a  railroad  going  on  for  many  months,  to  pay 
interest  upon  its  bonds,  in  order  to  keep  it  out  of  the  hands 
of  the  law,  and  meanwhile  allowing  the  wages  of  all  its  em- 
ployes to  run  on  unpaid — had  much  to  do  with  the  decision  of 
the  case ;  but  it  has  for  this  very  reason  been  followed  by 
courts  of  other  States  under  like  circumstances. 

"WooUey  v.   Holt,   688,  relying  of  the  first  is  to  treat  junior  mort- 

(p.  792)   on   Douglass  v.  Cline  "  as  gages  as  affecting  the  legal  title,  and 

conclusive  of  the  principal  point."  not,  as    under  the  old    rule,   mere 

While  this  is  one  of  the  last  conse-  charges  on  an  equity .  (See  Stephens 

quences  of  the  modern  doctrine,  one  y.  Benton,  1  Duv.  112.) 
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While  the  mortgagee  may  of  course  stop  such  waste  as  the 
removal  of  houses  from  the  mortgaged  premises  by  injunction, 
yet  he  can  not,  if  houses  or  trees  have  once  been  removed 
from  the  freehold,  pursue  the  chattels  into  the  hands  of  a  pur- 
chaser; and  one  who  purchases  the  buildings  or  timber  from 
the  mortgagor,  for  removal,  is  not  affected  with  notice  of  the 
mortgage,  unless  such  buildings  be  specially  named  therein." 

The  tendency  to  turn  conditional  sales,  or  sales  with  a  prom- 
ise to  re-sell,  into  mortgages,  is  as  strong  in  Kentucky  as  else- 
where, and  has  been  carried  pretty  far  by  the  Supreme  Court 
of  the  United  States  in  a  case  coming  up  from  Kentucky  in 
1852."  The  act  of  1820,  annulling  powers  of  sale  inserted  in 
mortgages  and  deeds  of  trust,"  and  the  readiness  with  which 
the  courts  have  raised  a  trust  against  bidders  at  judicial  sales," 
go  very  far  in  protecting  the  indebted  owner  against  his  land 
being  sacrificed  before  he  can  have  his  day  in  court.  We 
have  already  mentioned,  under  the  head  of  Executory  Con- 
tracts, a  case'*  in  which  the  tendency  of  "once  a  mortgage, 
always  a  mortgage,"  was  carried  to  its  extreme.  However, 
where  a  deed  is  absolute  on  its  face,  parol  proof  as  to  its  being 
intended  for  a  mortgage  is  not  admissible  against  the  written 
contract  unless  there  is  either,  an  at  Iea.st  partial  admission  by 
the  grantee,  or  some  fraud  or  oppression  on  his  part,  or  there 
was  a  mistake  in  drawing  the  deed."  It  was  said  in  1847  as 
to  absolute  deeds  or  like  transfers  of  title  bonds:  "The  same 
rules  are  applicable  in  both  cases  to  show  that  the  instrument, 
though  absolute  on  its  face,  was  only  intended  to  have  the 
eflFect  of  a  mortgage.  In  each  case  an  admission  by  the  cred- 
itor that  the  object  contemplated  was  not  an  absolute  trans- 
lation of  the  title,  but  a  creation  of  a  security,  would  avoid  the 
rigid  rules  of  evidence  .  .  .  and  permit  the  introduction  of 
oral  testimony  to  evince  the  nature  and  extent  of  the  cred- 
itor's lien."" 

"  Harris  v.  Bannon,  MS.  O.,  8.  T,  "See  supra^  Sec.  80,  n.  6.   (Honore 

1880.  V  Hutching.) 

^  Russell  V.  Southard,  12  How.  189.  "  Thomas  v.  McCormack,  9  Dana, 

»*  See  aupra,  Sec.  68.  108. 

'^See  tupra,  Sec.  72,  and  Sec.  88,  "Yanmeter  v.  McFaddin,  8  B.  M. 

4ntbfine,  485,  489. 
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A  mortgage  for  future  advances  was  first  papsed  upon  in 
Kentucky,  as  far  as  known,  April  6,  1890.  The  well-known 
doctrine  was  recognized.  No  subsequent  encumbrance  for 
value  came  into  conflict  with  the  mortgage,  but  only  an  assign- 
ment for  the  benefit  of  creditors  and  the  homestead  right,  and 
it  was  enforced  against  both.  On  its  face  the  mortgage  was 
given  to  secure  a  note  for  $5,000.  The  payee  held  this  note 
as  collateral  for  a  smaller  sum  of  advances  which  he  made 
from  time  to  time,  in  part  after  the  maturity  of  the  principal 
note.  Its  connection  with  the  advances  was  shown  by  parol, 
but  of  this  the  grantors  could  not  complain,  as  this  proof  di- 
minished the  lien  ;  nor  was  the  wife's  objection  allowed,  that 
the  effect  of  the  deed  was  different  from  that  which  was  read 
and  explained  to  her  for  the  purpose  of  her  acknowledgment.*' 

The  equitable  mortgage  by  deposit  of  title  papers  is  un- 
known to  the  law  of  Kentucky,  being  incompatible  with  its 
recording  laws.  Even  where  a  title  bond  was  pledged  to  in- 
demnify a  surety,  but  was  not  indorsed  or  assigned  in  writing, 
it  was  held  that  such  an  act  gave  no  lien  on  or  equity  in  the 
land  named  in  the  bond.*® 

Sec.  94.  The  Mechanic's  Lien.  The  mechanic's  lien  laws 
in  force  before  1858  were  local  to  the  cities  and  counties  there- 
in named.  A  general  lien  law  was  passed  in  that  year,  which  is 
substantially  re-ena(*ted  in  Chapter  71  of  the  General  Statutes. 
A  separate  law  for  Louisville  and  Jei!erson  County,  passed  in 
1869  (soon  afterward  repealed  and  then  re-enacted),  is  in  force 
in  that  citv  and  countv,*  but  it  does  not  cover  the  whole 
gronnd  of  such  a  statute,  and  must  lie  read  in  conjunction 
with  the  general  law.* 

The  title  of  the  chapter  and  its  leading  clause  secures  a 
lien  to  **  mechanics,  laborers,  and  material  meii.'^  But  the  ar- 
chitect who  is  employed  to  devise  the  plan  and  to  superintend 
the  progress  of  the  work  does  not  fall  within  either  of  these 

"  Louisville  Banking  Co.  V.  Duile,  lien,  by  redelivering  the  deed  as  a 

11  Ky.  Law  Rep.  pledge  for  a  new  loan.    (Thompson's 

*»Pnrter  v.  Howard,  1  A.  K.  Mar.  adm'r  v  George,  86  Ky.  81 1.) 

S68.     Neither  can  a  mortgage  which  *  Lou.  City  Code,  p.  453,  17. 

is  onco  annulled  by  payment  of  the  'So  held  in  Nunes  v.  Willisch,  12 

debt  be  revived  so  as  to  become  a  Bush,  868. 
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three  classes^  and,  like  the  master  of  a  ship  under  the  mari- 
time lawy  has  no  lien.' 

The  lien  is  given  by  the  first  section  for  work  or  material 
bestowed  in  erecting,  altering^  or  repairing  any  house,  build* 
ing,  or  structure,  or  fixture  or  machinery  therein,  also  for  ex- 
cavations or  any  other  "improvement  of  real  estate,^'  and 
attaches  to  the  improvement  itself,  and  to  the  interest  of  the 
owner  in  the  land.  Whether  the  word  "  structure '*  will  take 
in  a  whole  railroad  is  left  undecided ;  but,  at  any  rate,  a  me- 
chanic can  not  enforce  a  lien  under  this  law  against  a  single 
bridge,  trestle,  or  culvert,  as  public  policy  forbids  the  break- 
ing up  of  a  railroad.* 

The  next  section  gives,  where  the  "owner*^  (that  is,  he 
who  employs  the  mechanic)  holds  by  executory  contract,  and 
for  any  cause  the  land  reverts,  a  lien  against  the  third  party  "  to 
the  extent  only  that  the  actual  value  of  the  property  may  be 
enhanced  by  the  improvements."  The  third  section  transfers 
this  lien  to  the  compensation  which  the  "owner"  may,  after  evic- 
tion by  better  title,  have  as  an  occupying  claimant.  The  fourth 
section  allows  the  lien  holder  to  remove  improvements  from 
leased  premises  (if  it  can  be  done  without  material  injury  to 
previous  improvements)  when  the  lease  is  forfeited  or  surren- 
dered before  the  expiration  of  the  term,  and  the  landlord  is 
unwilling  to  pay  for  them.  The  fifth  section,  as  far  as  it  pro- 
vides for  subrogating  those  who  furnish  work  or  material  to 
the  contractor  to  his  lien,  with  all  prerequisites  and  conflict- 
ing rights,  will  be  treated  elsewhere.  In  its  last  clause  it  de- 
nies a  lien  if  "  security  shall  have  been  taken  for  the  labor  per- 
formed or  materials  furnished." 

Section  six  requires  the  lien  to  be  "dissolved,"  unless  a 
sworn  statement  of  the  lien,  giving  the  true  amount  due,  with 
all  credits  and  set-offs,  and  an  identifying  description  of  the 
property  bound  for  it,  is  filed  with  the  county  clerk  within 
sixty  days  after  the  claimant  "ceases  to  labor  or  furnish  ma- 
terials;" and  section  eight  "dissolves  "  it  unless  suit  is  brought 
within  six  months  after  filing  the  statement,  with,  a  saving  of 

•Foushee  v.  Grigsby,  Ibid.  75. 

^  Qrabam  v.  Mt.  Sterling  Coal  road  Co.,  14  Bush,  425. 
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the  further  six  months  after  the  qualification  of  a  personal 
representative,  should  the  claimant  die  within  the  six.  months 
given  to  him.  Sections  7,  9,  10,  11,  12,  13,  and  16  regulate 
the  proceedings  in  equitable  suits  for  the  enforcement  of  me- 
chanic's liens.     Section  14  directs: 

"  The  liens  .  .  .  shall  not  be  .  .  .  valid  against  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice,  actual 
or  constructive ;  but  if  such  purchaser  receives  notice  .  .  . 
before  the  payment  of  the  whole  of  the  purchase  money,  the 
lien  shall  operate  on  the  purchase  money  remaining  unpaid. 
The  pendency  of  a  suit  to  enforce  the  lien,  or  the  filing  of  the 
.  .  .  statement  in  the  clerk's  office,  ...  as  required  by  Sec- 
tion 6,  .  .  .  shall  be  deemed  constructive  notice.'' 

A  mortgagee  is  a  purchaser  within  the  meaning  of  this  sec- 
tion; and  that  the  building  is  unfinished  and  the  work  going 
on  upon  it,  is  not  notice  of  the  debt  owing  to  the  mechanics^ 
or  of  the  lien,  and  this  clause  is  in  force  in  Louisville  and 
JeflFerson  County.* 

After  a  creditor  has  obtained  a  lien  upon  land  by  execution, 
attachment,  or  lis  pendens,  a  builder  or  material  man  having 
notice  thereof  {qiicere,  must  it  be  actual  notice?)  can  not  obtain 
a  superior  lien  by  doing.work  or  furnishing. material  toward 
improving  the  land.*  The  land  of  a  married  woman  can  be 
subjected  to  the  mechanic's  lien,  in  the  mode  and  under  the 
circumstances  in  and  under  which  a  feme  covert  can  charge 
her  estate/     But  the  mechanic's  lien  is  superior  to  the  dower 


*  Wellisch  V.  Nunes,  and  Foushee 
V.  Grigsby,  ubi  supra^  and  Gere  v. 
Cashing,  5  Bush,  804. 

'  Jones  V.  Jeffress,  11  Bush,  686.  A 
hard  case :  for  the  holder  of  the  legal 
title,  wbo  had  sold  by  parol  only,  and 
could  not  have  been  compelled  to 
convey,  and  to  whom  no  part  of  the 
price  had  been  paid,  furnished  the 
material.  Of  course,  where  a  mort- 
gage is  recorded,  as  in  Foushee  v. 
Grigsby  &  Robinson  (n.  8),  mechan- 
ics and  material  men  are  warned, 
that   whatever  they  do  or  furnish 


thereafter  will  be  postponed.  How 
they  will  stand  as  against  an  older 
unrecorded  lien  has  not  been  decided. 
'  Robertson  v.  Riggs  &  Smith,  84 
Ky.  261.  But  where  a  married  wo- 
man gives  her  note  in  writing  for 
building  or  repairing  a  "necessary" 
dwelling  house,  fences,  out-houses, 
etc.  (see  aupraj  Sec.  87),  she  is  the 
employer,  and  the  mechanic's  lien 
can  be  enforced  against  her  in  the  or- 
dinary way.  (Marsh  v.  Alford,5  Bush, 
892.) 
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of  the  owner's  widow^  to  this  extent  at  least,  that  she  can 
have  (lower  only  to  the  value  of  the  lot  before  the  unpaid  im- 
provements.® 

Where  the  builder  or  material  man  accepts  a  note  or  ob- 
ligation which  does  not  mature  within  the  time  in  which  the 
lien  must  be  put  in  suit,  he  thereby  waives  the  rights  given 
by  the  statute.* 

A  note  signed  by  the  owner  or  employer  alone  is  not  such 
a  *'  security ''  as  under  Section  6  will  destroy  the  lien ;  nor  is  the 
lien  lost  by  a  transfer  of  the  note,  or  by  its  return  from  the 
discounting  bank  to  its  payee,  the  material  man  or  mechanic."* 

The  act  for  Louisville  and  Jefferson  County  is  more  favor- 
able to  the  mechanic  or  material  men  than  the  general  law. 

The  first  section  gives  di,  joint  lien,  a  phrase  taken  from  the 
the  act  of  1858,  but  dropped  in  the  General  Statutes,  though 
they  are  generally  construed  as  if  this  word  was  retained.- 
The  lien  is  "  superior  to  all  others  on  such  . . .  structure,  and  the 
fixtures  and  machinery  so  constructed,  when  the  structure  is 
wholly  new,  and  upon  any  machinery  or  fixtures,  .  .  .  addi- 
tions ...  to  a  previous  building  which  (can  be)  severed  without 
,  .  .  material  injury  thereto,"  and  ^*  superior  to  all  .  .  .  encum- 
brances upon  the  interest  of  the  employer  in  the  lot  .  .  . 
built  upon,  and  any  previous  structure,"  etc.  There  is  no 
lien  for  a  demand  under  $10.  We  have  seen  above  that  sub- 
sequent mortgagees  without  notice  of  the  liens  have  been  pre- 
ferred. But  as  to  the  improvements  put  up  by  the  mechanic, 
his  claim  is  superior  to  the  vendor's  lien  on  the  unimproved  lot." 


®Lowe  V.  Nazareth  L.  and  B.  In- 
stitution, 1  B.  M.  267.  It  is  not  clear 
whether  the  widow  was  not  by  the 
mechanic's  lien  deprived  of  her  dow- 
er altogether,  though,  if  she  was,  it 
could  hardly  be  good  law. 

•Hardin  v.  Marble,  18  Bush,  68. 
The  time  within  which  suit  is  to  be 
brought  is  not  an  ordinary  limitation 
running  from  the  accrual  of  the  ac- 
tion. And  if  one  note  is,  and  anoth- 
er is  not  due,  within  the  time,  a  suit 
brought  upon  the  former  does  not 


raise  a  lien  in  favor  of  the  latter. 
(Pryor  v.  White,  16  B.  M.  605,  608.) 

w  Graham  v.  Holt,  4  B.  M.  61 ;  La- 
viollette  v.  Redding,  lind,  81 ;  Finch 
V.  Same,  Ibid.  87. 

1^  Louisville  Building  Associat'n  v. 
Korb,  79  Ky.  190.  In  this  case  a  ven- 
dor's lien,  mechanic's  lien,  and  subse- 
quent mortgage  taken  without  notice 
came  into  the  conflict;  the  estimated 
proceeds  of  the  improvement  were 
given  to  the  mortgagee  to  the  loss  of 
the  mechanic,  not  of  the  vendor. 
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The  second  section  allows  a  suit  to  be  brought  within 
twelve  months  without  the  previous  deposit  of  a  statement  in 
in  the  county  clerk's  office ;  the  only  effect  of  such  deposit  is 
that  of  a  constructive  notice. 

The  third  section  gives  sub -contractors  and  laborers,  and 
those  furnishing  material  to  the  contractor,  a  mode  by  notice 
to  have  themselves  subrogated,  and  under  the  fourth  section 
the  owner  may  pay  them  and  claim  credit  in  bis  account  with 
the  contractor.  The  fifth  section  authorizes  a  sub -contractor 
(including  a  material  man)  to  notify  the  owner  that  he  will 
thereafter,  for  all  work  or  material,  look  to  him  and  to  the  lien 
for  his  work  or  material,  stating  *'  the  contract  price  or  prob- 
able value  thereof,'^  and  unless  by  the  next  day  the  owner 
warns  him  not  to  do  so,  the  former  will  acquire  a  lien  for 
whatever  he  furnishes  thereafter,  to  be  credited  on  the  demand 
of  the  principal  contractor. 

Section  6  directs  that  where  the  employer  "could  not  bind 
the  land  for  a  sufficient  estiite  to  satisfy  the  liens,  the  court 
may  provide  for  the  sale  or  removal  of  the  house,  etc.,  when 
it  is  wholly  a  new  structure,  or  of  the  fixtures,  .  .  .  additions, 
...  so  far  as  the  same  can  be  removed  without  material  injury 
to  the  former  structure  not  owned  by  the  employer,  or  to  rent 
the  same  for  the  benefits  of  the  claimants'' — the  election,  if 
renting  will  satisfy  the  liens  in  a  reasonable  time,  being  given 
to  the  owner  of  the  land. 

Section  7  gives  the  court  power  to  have  property  of  an  in- 
fant cestui  que  trust,  or  of  a  married  woman  in  separate  estate, 
upon  which  work  or  material  has  been  put  at  the  instance  of 
the  guardian,  trustee,  or  husband,  rented  out,  or  upon  proper 
petition  of  the  guardian,  the  trustee,  or  the  married  woman 
(or  answer  in  the  mechanic's  lien  suit  asking  for  such  a  course), 
to  have  it  sold,  then  to  pay  the  liens  and  to  reinvest  the  re- 
maining proceeds.  It  is  doubtful  whether  under  this  section 
a  sale  could  be  ordered,  unless  the  allegations  and  other  steps 
were  made  to  conform  to  the  provisions  of  the  Code  referred 
to  above  in  Section  76. 

Under  Section  8,  where  the  employer  is  a  lessee  for  years,  or 
tenant  of  less  than  a  fee,  the  court  may  either  sell  his  inter- 
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est^  or  sell  and  remove  the  house.  Section  9  provides  for  ap- 
portioning the  lien  of  material  men  among  several  parcels  on 
which  their  material  has  been  used.  Section  9  treats  of  the 
service  of  notices.  The  last  or  tenth  poction  repeals  the  gen- 
eral law  of  1858  only  as  fur  as  it  conflicts  with  the  act,  and 
thus  lets  in  the  saying  of  that  law  in  favor  of  purchasers 
without  notice.  An  amendment  of  April  1,  1882,  extends  the 
benefit  of  the  act  of  1869  to  "  painting,  papering,  frescoing, 
and  other  ornaments,"  to  which  it  must,  however,  hav«  applied 
before." 

The  following  is  the  substance  of  an  act  of  March  20, 
1876,  repealed  in  1880  as  far  as  it  applies  to  otiier  establish- 
ments tlian  railroads,  when  stripped  of  its  verbiage,  of  the  re- 
pealed portions  and  of  the  clauses  regulating  tlie  remedy  : 

• 

"  When  the  property  or  effects  of  any  railroad  company 
shall  come  into  the  hands  of  any  commissioner,  receiver  of  a 
court,  trustee  or  assignee  for  the  benefit  of  creditors,  the  em- 
ployes of  such  company  (and  the  persons  who  shall  have  sup- 
plied materials  or  supplies  for  the  carrying  on  of  such  business) 
shall  have  a  lien  on  such  property  or  effects  as  may  have 
been  embarked  in  said  business,  including  the  interest  of  said 
company  in  the  real  estate  used  in  carrying  on  such  business. 
The  lien  shall  be  superior  to  any  mortgage  or  encumbrance 
heretofore  or  hereafter  created:  provided^  no  president,  chief 
officer,  director,  or  stockholder  shall  be  deemed  an  employe 
within  the  meaning  of  this  act.  When  the  'trustee'  contin- 
ues the  business  he  shall,  at  the  end  of  each  month,  distribute 
the  money  in  his  hands  (after  paying  debts  to  the  United 
States  and  to  the  State),  deducting  twenty  per  cent  for  contin- 
gent expenses,  among  the  lien  holders  under  this  act."  The 
lien  shall  attach  upon  any  suspension  of  the  business.  Suit 
to  enforce  the  lien  must  be  brought  within  sixty  days.  The 
lien  is  also  given  for  injuries  to  property  caused  by  th^  care- 
lessness of  a  railroad  company  or  its  employes." 

Sec.  95.  Liens  by  Process  of  Law.  An  execution  or 
attachment  becomes  a  lien  from  the  time  that  it  is  put  into  the 
hands  of  the  sheriff  or  other  executive  officer  of  the  countv  in 

"  Lou.  City  Code,  p.  469.  "  B.  and  F.  Gen.  Stat.,  p.  877. 


CH.  XIV.]  ENCUMBRANCES   AND   EASEMENTS. 


357 


which  the  land  lies.  (See  Sections  71  and  73.)  A  judgment  for 
the  payment  of  money^  without  an  execution  issued  thereon, 
raises  no  lien.  But  the  beginning  of  an  action  in  which  the 
creditor  rightfully  asks  that  certain  lands,  described  in  his  peti- 
tion, may  be  subjected  to  the  payment  of  his  demand,  creates 
a  lien  on  such  lands  for  the  satisfaction  of  the  debt.  The  ac- 
tion is  commenced  "  by  filing  a  petition  in  the  clerk's  office, 
and  causing  a  summons  to  be  issued  or  a  warning  order  to  be 
made.'''  Hence  he  who  examines  the  title  to  lands  offered 
for  sale  must  look  for  "  pending  suits"  as  well  as  for  execu- 
tions and  attachments. 

A  creditor  having  obtained  a  judgment  for  money  (or  a 
bond  having  the  effect  of  a  judgment),  and  a  return  of  "  no 
property  "  on  a  fieri  faciaSy  may  in  his  petition  in  equity  for 
the  enforcement  of  the  judgment  describe  the  property  which 
he  wishes  to  subject,  and  thus  without  taking  out  an  attach- 
ment (under  Section  441  of  the  Code  of  Practice)  obtain  a 
lien  thereon,  which  will  prevail  against  a  subsequent  attach- 
ment.* But  neither  the  common  law  nor  any  statute'  author- 
izes a  creditor  to  file  a  petition  in  equity  against  his  debtor,  and 
a  fraudulent  grantee  from  the  latter  to  set  up  therein  an  unad- 
judged  demand,  and  to  ask  for  the  sale  or  subjection  of  the 
thing  fraudulently  granted,*  or  of  land  fraudulently  bought 
with  the  debtor's  means  in  the  name  of  another;  but  he 
may,  upon  affidavit  and  bond,  have  his  attachment  and  may 
levy  it  upon  the  thing  fraudulently  conveyed  or  bought*  as  on 
the  property  of  the  debtor. 

The  true  reason  why  a  creditor  can  not,  before  judgment 


*  C.  P.,  Sec.  39.  This  applies  to  a 
demand  set  up  by  way  of  cross-peti- 
tion.  (Hart  V.  Haydon,  79  Ky.  846.) 

*  Parsons  v.  Meyberg,  1  Duv.  206. 
The  opinion  is  very  short,  and  does 
not  show^  that  the  appellee  had  a 
judgment  and  return  of  nulla  bona^ 
but  the  record  shows  it. 

*  Such  a  statute  was  passed  in  1S38, 
became  needless  by  the  Codes  of  1 851 
and  1854,  but  was  treated  as  being  in 
force  titl  repealed  by  the  Code  of  1 876. 


*Napper  v.  Yager,  79  Ky.  241,  in 
accord  with  the  decisions  before  1838, 
and  with  several  preceding  MS. 
Opinions.  (Brewer  v.  Hill,  1877.) 
Approved  in  Martz  v.  Pfeifer,  80 
Ky.  600,  and  followed  in  a  number 
of  cases  in  10  and  11  Ky.  L.  R.  As 
to  suits  against  absent  defendants, 
see  Sec.  418  of  C.  P.,  and  su-pra^  Sec. 
69. 

5  Kyle  V.  O'Neil,  10  Ky.  Law  Rep. 
709. 


368 


KENTUCKY   JURISPRUDENCE. 


[cH.  xrv. 


and  execution,  assail  a  conveyance  by  the  debtor,  is  well  put 
in  a  case  arising  under  the  homestead  law :  ^' A  fraudulent  con- 
veyance does  not'enlarge  the  rights  of  the  creditors,  but  leaves 
them  .  .  .  as  if  no  conveyance  had  been  made;'^*  and  this  is 
the  reason  given  by  Chancellor  Kent.  In  fact  the  fraudulent 
grantee  has  done  the  creditor  no  harm  until  the  latter  runs 
upon  his  adverse  claim,  when  the  sheriff  comes  to  levy  the  ex- 
ecution ;  and,  on  principle,  there  can  be  no  action  until  the 
plaintiff  has  suffered  harm.  The  Kentucky  courts  have,  how- 
ever, placed  their  doctrine  on  much  weaker  ground,  namely,  on 
the  incompetency  of  a  court  of  equity  to  try  the  action  at  law 
for  the  debt.  Hence,  where  a  suit  to  set  aside  a  conveyance 
was  brought  before  judgment  on  the  debt,  but  the  defendants 
answered  on  the  question  of  fraud  only,  and  the  case  was  '^  tried 
out,"  ending  in' a  judgment  subjecting  the  property  conveyed 
to  the  plaintiff's  demand,  the  Court  of  Appeals  was  unwilling 
to  disturb  the  judgment.^ 

Hence,  also,  the  old  decisions  will  be  followed,  in  which  an 
equitable  demand  for  money  (f.  i.  upon  the  rescission  of  a 
sale  for  fraud)  was  favored  as  against  a  demand  at  law,  so  that 
a  bill  to  set  aside  a  fraudulent  conveyance,  before  judgment, 
was  sustained  as  to  the  former,  but  not  as  to  the  latter.^ 

Where  encumbered  lands  have  been  formally  sold  under 
execution,  any  creditor  of  the  owner  can,  by  suit  in  equity,  ob- 
tain a  lien  for  his  demand,  subject  to  the  old  encumbrance,  and 
to  a  lien  for  the  bid  at  the  nominal  sale,  with  ten  per  centum 
interest  on  the  latter.' 

An  action  brought  to  settle  a  decedent's  estate,  or  to  subject 
descended  or  devised  lands  to  a  decedent's  debts,"  creates  a  lien : 


•Kuevan  v.Speckert,  11  Bush,  1, 4. 

^  Barton  v.  Barton,  80  Ky.  212. 

•Halbfirt  v.  Grant,  4  Mon.  680 
(1827),  following  Stern  v.  Sedden,  4 
Bibb,  178,  where  the  point  passed 
8ub  aifentlo.  A  lien  gained  by  any 
creditor's  suit,  in  which  property 
fraudulenty  granted  away  is  sought 
to  be  subjected,  does,  of  course,  not 
overreach  an  execution  already  lev- 


ied on  the  same  property,  but  the 
sale  under  the  latter  reaches  back  to 
the  time  when  it  was  put  in  the  offi- 
cer's hands. 

•  Under  G.  St.,  Ch.  88.  Art.  XIV. 
See  stiprttf  Sec.  71. 

"C.  P.,  Sees.  428,  429;  G.  St.,  Ch. 
44,  Art  I,  Sec.  10.  See  Tread  way  v. 
Turner,  ll.Ky.  L.  R.  949. 
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in  the  former  case  for  the  benefit  of  all  his  creditors,  in  the  lat- 
ter case,  in  the  first  instance  for  the  plaintiflPs  benefit,  but  with 
leave  to  the  other  creditors  to  share  in  the  benefit  of  the  action 
before  and  perhaps  also  after  judgment." 

An  action  to  turn  an  attempted  preference  into  a  general 
assignment  is  notice  to  all  the  world;  and  so  of  any  other  ac- 
tion in  which  a  pre-existing,  unrecorded  or  latent  encum- 
brance, lien  or  equity  is  set  up.'* 

When  a  decree  of  dismissal  has  been  rendered  in  a  suit  to 
enforce  an  unrecorded  lien,  or  in  one  which  seeks  to  raise  a 
judicial  lien,  is  the  suit  still  ^'pending"  between  the  dismissal 
and  an  appeal?  The  question  has  not  been  directly  decided; 
but  the  English  rule^  which  is  in  the  affirmative^  has  been  ap- 
proved arguendo.^^ 

The  benefit  of  a  pending  suit  may  be  lost  by  neglect.  Where 
a  suit  had  been  brought  on  an  unrecorded  mechanic's  lien  in 
1852,  and  was  ready  for  trial  in  April,  1853,  but  no  steps  were 
taken  till  1857,  when  a  mortgage  given  in  1856  on  the  same 
property  was  put  in  suit:  the  mortgagees,  having  no  actual  no- 
tice of  the  lien,  were  held  not  to  be  affected  by  the  lien  of  lis 
pendens,^*  A  latent  lien,  it  was  said,  should  not  be  continued 
beyond  a  period  necessary  for  its  enforcement. 

A  statute,  applying  also  to  money  demands,  gives  to  an  at- 

"  G.  S.,  Oh.  44,  Art.  II.  of  the  bill  and  an  appeal,  and  is  ap- 

"Owings  V.  Myers,  8  Bibb,  278  plied  to  the  ordinary   interval   be- 

(sait  on  a  title  bond),  is  very  weak  ;  tween  abatement  by  death  and  revi- 

but  a  lis  pendens  is  treated  as  con-  vor.     Also    Glarkson    v.    Morgan's 

structive    notice  as  of    course  in  a  dev's,  just  quoted.    (  The  point  ruled 

number  of  cases  in  which  a  pendente  in  the  latter,  that  a  bill  in  personam 

lite  purchaser  was  held  to  stand  in  brought  in  a  county  not  of  the  situs^ 

the  shoes  of  his  grantor.  to  compfel   a  conveyance,  does  not 

>' Glarkson   v.  Morgan's  devisees,  raise  the  notice  of  a  ^t» /^enflfen^,  could 

6  B.  M.  441 ;  Watson  v.  Wilson,  2  hardly    arise    now.      See,  however, 

Dana,  406.  McQuerry  v.   Oilliland  in   note  to 

"  Ehrman  v.  Kendrick,  1  Met.  146,  Sec.  78. )     It  was  said  in  Gossom  v. 

following  Wateonv.  Wilson,  justquo-  Donaldson,  18  B.  M.  280,  287,  that, 

ted,where  a  delay  of  two  years  after  to  work  as  a  iis  pendens,  a  suit  need 

death  ofadefendantandl)€fore steps  to  not  be  pursued  with  even  ordinary 

revive  was  held  fatal ;  and  where  the  diligence ;  it  loses  its  force  only  "  by 

English  rule  is  approved,  that  the  unusual    and     unreasonable     negli- 

Buit  is  pending  between  the  dismissal  gence." 
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torney  at  law,  employed  by  the  plaintiflFor  defendant,  a  lien  oa 
any  property,  personal  or  real,  that  may  be  "  recovered."  "  This 
word,  in  case  of  the  defendant's  attorney,  must  mean  as  much 
as  "  saved."  A  method  is  given  by  which  the  attorney  can 
place  his  lien  claim  on  record;  yet  it  seems  that  for  a  reasona- 
bly short  time  he  would  be  protected  without  it,  his  connection 
with  the  case  being  suiBcient  notice  to  the  world  of  his  serv- 
ices and  claim  to  a  fee,  as  was  held  in  the  case  of  a  money  de- 
mand.** In  the  only  reported  case  referring  to  land,  a  lawyer 
employed  to  prevent  the  confirmation  of  a  judicial  sale  (it  does 
not  appear  whether  he  succeeded )  was  held  to  have  no  lien 
on  the  rents  accruing  on  the  land,  pending  the  dispute,  as 
nothing  was  "  recovered"  by  him.*^ 

Sec.  96.  Sub-Purchasers.  Where  the  owner  of  a  tract 
which  is  subject  to  a  mortgage  or  to  a  vendor's  lien  sells  a  part 
and  retains  the  rest,  his  own  part  must,  of  course,  be  taken 
first,  to  the  relief  of  what  he  has  sold.  But  where  he  has  sold 
different  parts  to  several  purchasers  at  successive  times  there 
is  room  for  two  contrary  rules:  while  in  New  York  the  bur- 
den will  fall  on  each  later  purchaser,  to  the  ease  of  those  pre- 
ceding him,  the  Kentucky  rule  subjects  the  several  parcels 
pro  rata  to  the  burden  of  the  common  encumbrance.'  While 
at  first  the  parcels  were  valued  as  of  the  dates  at  which  they 
were  acquired  from  the  common  owner,  the  court  in  the  next 
case  approves  the  decree  of  the  Chancellor,  who,  "having 
ascertained  the  value  of  each  parcel  of  the  land,  distributed 
the  common  burthen  pro  rata/'  thus  taking  for  a  basis  the 
value  at  the  time  of  preparing  the  decree  of  sale.'  In  a 
somewhat  later  case^  the  matter  is  more  fully  considered ;  and 


»  G.  St.,  Ch.  6,  Art.  1,  Sec.  16.  This 
almost  nullifies  the  champerty  law  as 
far  as  it  forbids  the  employment  of  an 
attorney  for  a  share  of  the  thing  to  be 
recovered. 

"Stephens  v.  Farrar,  4  Bush,  18. 

"  Wilson  V.  House,  10  Bush,  406. 
A  short  and  unsatisfactory  opinion. 

*  Morrison  v.  Beckwith,  4  Men.  76, 
quoting  Stevens  v.  Cooper,  2  J.  0.  R. 


480,  following  Hughes  v.  Graves,  1 
Litt.  19,  a  case  arising  out  of  a  mort- 
gage of  slaves  which  were  sold  at  dif- 
ferent times. 

>  Chrisman  v.  Burke,  8  B.  M.  50. 

«  Dickey  v.  Thompson,  8  B.  M.  812. 
It  is  here  said  that  nothing  in  the 
case  of  Winfrey  v.  Williams.  6  B.  M. 
428,  is  at  variance  with  this  doctrine, 
but  the  sentence  on  p.  480, 1.  25,  "but 
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though  the  doctrine  of  equality  among  those  purchasing  at 
different  times  is  adhered  to,  it  is  much  weakened  by  an  inti- 
mation that  a  different  result  might  follow  if  the  second  vendee 
had  actual  notice,  not  merely  notice  through  the  record,  both 
of  the  mortgage  and  of  the  sale  of  the  first  parcel,  or  if  there 
was  any  combination  or  bad  faith.  The  recorded  deed  of  the 
first  parcel  is,  as  is  here  truly  said,  constructive  uotice  only  to 
those  who  thereafter  come  to  buy  it  or  to  levy  on  it  for  their 
demands;  but  in  the  examination  of  the  title  it  can  hardly 
fail  to  meet  the  eye  of  the  second  purchaser  or  of  his  attor- 
ney, and  thus  there  will  generally  be  actual  notice  to  the  later 
purchasers.  In  the  case  then  before  the  court  two  oT  the 
^'  parcels"  were  slaves  included  along  with  certain  lots  in  the 
mortgage,  and  slaves  were  not  bought  upon  a  search  of  the 
records. 

Upon  the  authority  of  Chancellor  Kent  in  Cheesebrough 
V.  Millard,  J.  C.  R.  415,  and  approving  the  rule  followed  in 
the  last  preceding  case,  the  value  of  each  parcel  at  tlie  time 
of  the  decree  of  sale*  is  to  govern  in  apportioning  the  burden. 
The  New  York  cases  of  Clowes  v.  Dickenson,  5  J.  C.  R.  242, 
and  Gill  v.  Lyons,  1  J.  C.  R.  447,  are  distinguished  as  "cases 
of  judgment  liens  and  sales  under  execution,^'  and  it  is  said 
that  they  are  clearly  distinguishable  from  the  case  in  hand. 
^'And  if  tiiey  are  not,  they  are  in  conflict  with  the  principles 
settled  by  this  court."  Upon  a  rehearing  C.  J.  Marsliall  ad- 
mits that  the  decision  is  not  in  harmonv  with  the  later  New 
York  cases,  but  that  the  court  is  bound  by  its  own  three  pre- 
cedents, and  the  question  should  no  longer  be  considered  an 
open  one.  But  two  questions  are  hardly  decided :  first,  if  it 
be  an  attachment  or  creditor's  suit  instead  of  a  mortgage,  will 
the  burden  be  apportioned  ?  second,  if  the  later  sub-purchasers 
know  of  the  mortgage  and  of  the  previous  purchases  (as  they 
generally  will),  must  not  the  New  York  rule  be  applied? 

At  any  rate,  where  part  of  the  tract  which  is  subject  to  a 

were  equitably  bound  to  ezbaust  the  ruled. 

residue  before  resorting  to  the  slaves  *  "At  the  time  of  foreclopure"  is  the 

purcha-^ed  by  Sutherland/'  is  clearly  lane:uage  used  in  Exchange  Bank  v. 

at  variance  with  it,  and  simply  over-  Stone,  80  Ky.  113, 120. 
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common  lien  is  sold  for  value,  and  the  residue  is  conveyed  to 
an  assignee  for  the  benefit  of  creditors,  or  '*  assigned  "  by  op- 
eration of  law,  tliis  residue  must  be  first  subjected  to  the  lien, 
to  the  relief  of  the  part  actually  sold.* 

Sec.  97.  Rights  op  Way.  We  have  treated  of  streets 
and  highways  in  chapters  on  Constitutional  and  Political 
Law.  "  Pasgways  "  are  regulated  by  an  article  of  the  General 
Statutes  wliich  follows  upon  the  article  treating  of  "Roads,'' 
and  borrows  from  it  much  of  its  machinery,  by  which  one  who 
needs  a  pass  way  over  another's  land  may  obtain  a  condemna- 
tion in  the  County  Court,  and  have  his  passway  upon  payment 
of  the  price  named  by  a  jury.'  The  applicant  must  need  the 
passway  to  "attend  courts,  elections,  a  meeting-house,  a  mill^ 
a  warehouse,  ferry,  to  pass  from  one  tract  of  his  land  to  an- 
other, or  railroad  most  convenient  to  his  residence."  It  must 
not  exceed  twenty  feet  in  width,  and  not  pass  through  a  town 
lot,  orchard,  l)urying  ground,  building,  or  yard.  The  consti- 
tutionality of  a  law  which  upon  previous  compensation  takes 
private  property  for  private  uses,  though  on  the  statute  book 
for  a  long  time,  has  never  been  tested.  Aside  of  the  statute 
there  is,  however,  a  passway  by  necessity,  growing  out  of  the 
sale  of  the  part  of  a  tract  shut  off  by  the  residue.'  The  grant 
of  a  passway  (if  more  than  a  license  for  five  years)  must,  un- 
like the  dedication  of  a  highway,  be  in  writing.  There  is  also 
a  passway  by  prescription,  which  will  not  be  gained  if  the 
owner  of  the  soil  himself  uses  and  frequently  changes  a  way 
without  consulting  his  neighbor,  who  claims  the  easement,' 
thus  indicating  that  its  use  by  the  neighbor  is  permissive.* 

The  method  by  which  railroad  companies  can  obtain  their 
rights  of  way  is  now  regulated  by  a  general  law  of  April  1, 
1882,*  which  repeals  all  other  rules  of  proceeding  found  in  the 


»Com.  V.  Simms,  3  Met.  891,  rely-  16  B  M.  84,  99.    The  time  of  limita^ 

ing  on  Winfrey  v.  Williams,  supra.  tion  now  in  vogue  to  bar  actions  for 

^G.  St.,  Ch.  94,  Art.  II.  land  (that  is,  fltteen  years)  is  also 

*Hallv.  McLeod,  2  Met.  98;  Thom>  sufficient  to  prescribe  for  a  right  of 

as  Y.  Bertram,  4  Bush.  817.  way  or  other  easement. 

*  Hall  V.  McLeod,  supra,  ^  B.  and  F.  G.  St,  p.  281  (inserted  as 

*/6W.  and  Bowman  v.  Wickliffe,  Ch.  18 o). 
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several  railroad  charters  granted  before  that  day.*  The  act 
provides  that  the  jury  shall  find  separately  the  value  of  the 
land  actually  taken,  and  the  damage  which  the  railroad,  when 
prudently  managed,  will  inflict  on  the  adjoining  lands  of  the 
owner,  and  from  this  damage  they  may  deduct  such  benefits 
as  the  railroad  will  confer  on  those  lands.  Under  a  general 
authority  to  condemn  lands  the  railroad  company  can  not 
condemn  a  highway  or  a  turnpike/ 

The  condemnation  of  lands  for  turnpikes  is  regulated  by  a 
chapter  of  the  General  Statutes.®  A  company  incorporated 
for  the  purpose  of  "  making  a  turnpike,  gravel,  graded,  or 
plank  road  "  may,  by  condemnation,  obtain  land  not  only  for 
its  way,  but  also  not  exceeding  ten  acres  of  land  for  erecting 
a  toll-house  for  the  use  of  a  gate* keeper  and  his  family,  and 
may  have  the  "  land  or  material "  condemned  when  it  can  not 
be  obtained  by  private  agreement.  Where  land  is  thus  con- 
demned the  company  gains  only  an  easement,  either  of  way  or 
of  quarrying.  The  fee  still  remains  with  the  previous  owner^ 
and  he  may  remove  his  houses  from  it.*  A  section  of  the  law 
(22)  forbids  the  condemning  of  a  quarry  within  two  hundred 
yards  of  any  dwelling  house,  or  so  near  to  a  garden,  orchard, 
or  spring  as  to  impair  its  value.  A  shanty  put  up  on  purpose 
to  keep  ofl^  a  quarry,  though  some  one  be  induced  to  stay  in 
it,  is  not  sufficient  to  effect  the  purpose,  as  "good  faith"  is 
required  by  the  law  here  as  in  all  other  cases,  while  if  a  build- 
ing be  put  up  in  good  faith  to  live  in  its  humbleness  or  fragility 
could  not  be  conbidered.'" 

Under  Section  13:  "No  lateral  road  shall  be  opened  to  and 
from  the  same  places  now  (or  hereafter)  connected  by  any 
turnpike,  etc.,  so  as  to  run  within  one  mile  (thereof) ;  and  any 
such  lateral  road  now  in  use,  or  etc.,  shall  by  order  of  the 

•  Chattaroi  Railway  Co.  v.  Kinner,  following  case  in  4  Gushing,  08. 

81  Ky.,  221.    For  invalidity  of  clause  «  Ch.  110,  "  Turnpikes,  Gravel,  and 

allowing  railroad  company  to  take  Plank  Roads;"  Ch.  108  of  the  Rev.  St. 

possession  on  giving  appeal  bond  and  ^Morris  v.  Schollsville  T.  P.  R., 

without  payment,  see  supra^  Sec.  16,  6  Bush,  671. 

n.  16.  ^<^  Morris  v.  Schallsville  Branch,  4 

'  Kenton  County  v.  Bank  Lick  T.  Bush,  448. 
P.  Co.,  10  Bush,  629,  686,  incidentally 
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<;joiinty  Court  be  .  .  .  closed^'  (except  as  to  a  distance  of  one 
mile  from  a  town  or  city).  The  word  lateral  is  meant  for  par- 
allel, or  nearly  so.  Under  this  law  the  Court  of  Appeals  was, 
at  the  Winter  Terra  of  1857,  called  upon  to  order  the  shutting 
up  of  a  State  road  which  had  beeu  established  in  1817,  and  ran 
through  a  thickly  settled  neighborhood,  along-side  of  a  post- 
office,  school- houses,  etc.,  for  the  benefit  of  a  recently  estab- 
lished turnpike,  and  while  admitting  the  oppressiveness  of 
the  law,  enforced  it,  as  it  could  not  see  its  way  to  declaring  it 
unconstitutional."  But  where  a  turnpike  which  had  been 
proposed  to  run  from  one  town  to  a  neighboring  town  was  ac- 
tually built  so  as  to  run  three  miles  aside  of  it,  an  order  shut- 
ting up  the  old  road  which  ran  near  to  and  parallel  with  the 
turnpike  for  part  of  the  way,  was  reversed,  as  the  roads  were 
not  between  the  same  termini." 

Little  else  of  the  law  pertaining  to  rights  of  way  is  pecu- 
liar to  Kentucky. 

Sec.  98.  Other  Easements. 

I.  Light  and  Air,  Though  the  contrary  view  had  been  inti- 
mated in  1844,*  the  Court  of  Appeals,  speaking  through 
Judge  Cofer,  C.  J.  Lindsay  dissenting,  in  1878,  solemnly  de- 
clared that  the  doctrine  of  ancient  light,  as  prevailing  in  Eng- 
land and  in  a  few  American  States,  is  not  law  in  Kentucky ; 
that  is,  a  man  does  not  gain  the  right  to  light  and  air  (nor  the 
kindred  right  to  have  no  rain-water  thrown  on  his  land  from 
an  adjoining  building)  simply  because  his  neighbor  had  for 
twenty  (now  fifteen)  years  allowed  his  adjoining  lot  to  remain 
vacant.* 


"  Campbell  T.  P.  Co.  v.  Dye,  18 
B.  M.  761,  767,  relying  on  a  MS.  Op. 
of  S.  T.,  1854.  The  closing  of  city 
streets  when  injurious  to  a  neighbor^ 
ing  lot  owner  has  been  thought  un- 
constitutional.   See  Sec.  15,  n.  8. 

"  Shuck  V.  Lebanon  Turnpike  Co  , 
9  Bush,  168. 

'Manier  v.  Myers,  4  B.  M.  514. 
The  allusion  to  light  and  air  is  wholly 
incidental.    But  the  English  doctrine 


of  "  presuming  "  a  grant  of  an  ease- 
ment from  twenty  years  of  enjoy  ment 
is  referred  to,  quoting  for  it  Millers  v. 
Burgen,  1  Dana,  859. 

"Ray  V.  Sweeney,  14  Bush,  1.  It 
is  said  that  perhaps  in  some  cases  a 
right  to  the  light  and  air  coming  over 
the  adjoining  lot  might  arise,  where 
A.  being  the  owner  of  both  lots,  sold 
to  B.  that  which  needs  the  light  and 
air,  while  retaining  the  other.    An 
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Where  a. house- owner  boaght  from  bis  neighbor  (who.was 
anxious  to  sell)  at  cost  price  a  lot  fronting  ten  feet,  for  the 
avowed  purpose  of  having  a  strip  of  land  which  should  not 
be  built  upon  next  to  his  side  door  and  side  windows^  which 
might  give  him  light  and  air^  he  was  allowed  to  put  up  screens 
to  exclude  the  view  of  his  neighbor  from  whom  he  had  bought^ 
but  with  some  doubt  and  reluctance  the  court  enjoined  him 
from  putting  buildings  on  the  strip  of  land  wbich  he  had 
bought  for  his  own,  not  for  the  vendor's  benefit,  on  the  ground 
that  probably  the  latter  would  not  have  sold  the  ground  but 
for  the  buyer's  avowal  that  he  would  not  build  upon  it.' 

11.  Flow  of  Water.  But  little  water-power  is  used  in  Ken- 
tucky, and  the  cases  arising  as  to  flow  of  water  are,  when 
compared  with  those  in  the  New  England  States,  few  and  un- 
important. 

One  who  enjoys  the  light  and  air  of  a  neighbor's  lot  does  not 
trespass  on  it  in  any  way,  and  can  not  by  unrestrained,  con« 
tinned  wrong  gain  a  right ;  it  is  otherwise  where  one  throws 
water  back  on  his  neighbor's  land  or  mill  wheel,  or  diverts  it. 
If  his  action  is  tortious,  the  failure  for  fifteen  years  to  sue 
him  may  give  him  a  prescriptive  right  to  continue  as  he  has 
done.  Hence,  to  the  use  or  diversion  of  water  prescription 
may  be  as  applicable  as  to  passways. 

A  suit  for  damages,  by  the  upper  against  the  lower  of  two 
mill  owners  on  the  same  creek,  came  twice  before  the  Court  of 
Appeals.  On  the  first  appeal  Chief  Justice  Marshall  asserted 
the  doctrine  of  a  prescription  not  growing  out  of  a  continued 
tort.  He  says :  "  The  enjoyment  of  the  free  flow  from  the 
upper  mill  did  not  constitute  such  an  invasion  of  the  posses- 
sion of  the  lower  mill  as  would  authorize  an  action,  and  there 
is  no  room  for  applying  the  Statute  of  Limitations.  .  .  .  But 
the  statutes,  instead  of  being  the  basis  of  these  presumptions, 
are  .  .  .  founded  on  them."  He  deduces  the  doctrine  that 
where  the  free  flow  of  water  to  or  from  a  mill  has  been  en- 
joyed for  twenty    (now   fifteen)    years,   it   may   not   be   ob- 

opinion  of  Lord  Cockbum  is  quoted,      tion  on  the  part  of  tbe  judges  who  . 

in  which  the  doctrine  of  presuming      invented  it. 

grants  is  denounced  as  a  bold  usurpa-  '  Athey  y.  McHenry,  6  B.  M.  50. 
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fitructed  by  one  who  before  the  end  of  that  time  could 
have  done  so  in  the  exercise  of  a  legal  right.  On  the  second 
appeal  the  doctrine  was  rendered  practically  worthless  by  an 
opinion  which  denied  that  either  a  greater  height  of  dam  than 
there  had  been  for  twenty  years  or  greater  resulting  floodings 
were  conclusive  as  showing  an  infringement  of  the  prescrip- 
tive right.* 

In  the  consumption  of  water  by  the  upper  owner  there  is 
this  distinction^  that  while  he  may  take  all  that  he  reasonably 
needs  for  domestic  and  farm  use,  that  for  extraordinary  needs, 
such  as  a  mill  or  railroad  station,  he  must  take  only  so  much 
as  will  leave  a  suflBcient  supply  to  the  lower  owner,*  especially 
where  the  latter  has  established  a  grist  mill  under  the  statute 
lind  orders  of  the  County  Court.*  But  though  the  owner  of 
the  soil  may  use  for  himself  the  water  flowing  in  hidden  veins 
under  it,  and  thus  deprive  his  neighbor  of  the  accustomed 
feeders  to  his  spring  or  well,  he  has  no  right  to  pollute  it  by 
allowing  oil  or  other  noxious  substances  to  penetrate  the  soil 
into  those  veins,  not  even  in  the  ordinary  course  of  business, 
and  without  intent  or  even  neglect.^  The  grant  of  a  Water 
privilege,  as  of  any  other  easement,  must  be  in  writing,  or  will 
only  confer  an  estate  at  will.® 

III.  Lateral  Support.  Two  reported  cases  bearing  on  this 
and  kindred  subjects  are  found  in  the  Kentucky  Reports.* 
The  first  presented  a  rather  novel  question:  Is  a  fence  such 
an  additional  weight  put  upon  the  land  as  will  deprive  the 
owner  of  the  ordinary  right  to  have  for  his  land  the  lateral 
support  from  the  neighboring  soil.     The  court  answered  the 


♦Manier  v.  Myers,  4  B.  M.  618; 
Same  v.  Same,  6  B.  M.  186;  Hahn  v. 
Thornberry,  7  Bush,  404  (on  throw- 
ing back  surface  water),  and  Tye  v. 
Catching,  78  K y.  463  (on  use  of  water- 
power],  present  no  special  features  of 
Kentucky  law. 

5  Red  man  v.  Foreman,  88  Ky.  216 ; 
Anderson  v.  Cinc'ti  Southern  R.  R., 
«6  Ky.  44. 

•Gen.  Stat.,  Ch.  77,  Sec.  1,  taken 
through  R.  S.  from  act  of  1797;  B.  and 


M.  Stat.,  II,  1212;  Litt.  Laws  Ky.  1, 
606,  and  regulating  ad  quod  damnum 
proceedings  in  behalf  of  grist  mill. 

^  Kinnaird  v.  Standard  Oil  Co.,  11 
Ky.  Law  Rep.  692,  contrary  to  three 
late  decisions  in  other  States. 

®  Durrett  v.  Simpson,  8  Mon.  617, 
622. 

•Aside  of  Shreve  v.  Stokes,  8  B.  M. 
463,  where  plaintiff  recovered  for  the 
negligent  manner  of  dicrging  away 
the  earth  next  to  his  house. 
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question  in  the  negative,  mainly  on  the  quaint  ground  that 
the  law  favors  and  will  not  discourage  the  inclosure  of  land." 
In  the  other  case  the  owner  of  two  houses  had  sold  them  to 
different  purchasers,  by  such  lines  that  the  roof  of  one  man^s 
house  rested  on  a  wall  standing  entirely  on  the  other  purchas- 
er's lot.  The  latter  was  held  to  have  bought  C7im  onere,  and 
was  enjoined  from  removing  his  wall."  In  the  former  case  an 
injunction  was  also  deemed  the  proper  remedy. 

IV.  Abandonment  of  Easements.  The  abandonment  of  an 
easement  which  has  been  acquired  by  actual  purchase,  or  by 
condemnation  and  payment,  will  not  be  readily  implied  from 
non-user.  Where  a  city  had  land  condemned  for  a  canal  basin, 
and  had  paid  for  it,  but  for  want  of  funds  failed  for  twelve 
years  to  dig  a  canal,  and  without  giving  up  the  project,  used 
the  land  meanwhile  for  other  purposes,  the  owners  of  the  fee 
were  not  allowed  to  recover  the  possession.^ 

NoTX— The  chapter  on  Charities  and  Churches,  which  will  be  found  in 
the  Third  Book,  dealing,  as  it  does,  mainly  with  trusts  upon  land,  ought  to 
have  been  inserted  here,  but  was  delayed  in  its  preparation. 

"  Oneil  V.  Hoskins,  8  Bush,  662.  "  Curran  v.  City  of  Louisville,  88 

"  Henry  v.  Korb,  80  Ky.  891.  Ky.  628. 


CHAPTER  XV; 

LIMITATION  OF  ACTIONS  FOR  LAND. 

Sec.    99.  Length  of  the  Bar. 
Sbc.  100.  Saving  Diaabilities. 
Sec.  lOL  The  Thirty  Years'  Bar. 
Sec.  102.  Adverse  Possession. 
Sec.  103.  Extent  of  Possession. 
Sec.  104.  The  Seven  Years'  Law. 


Section  99.  Length  of  the  Bar.  The  Revised  Stat- 
utes of  1852  made  the  limitations  contained  therein  only  appli- 
cable to  causes  of  action  which  should  arise  thereafter,  but 
after  some  abortive  efforts  the  act  of  May  31,  1865,  going 
into  effect  in  one  year  thereafter,  was  passed,'  which  extended 
the  limitations  of  1852  to  causes  of  action  then  existing.  Un- 
der the  former  law  the  limitation  of  "  a  right  of  entry,"  that 
is,  for  bringing  an  action  of  ejectment,  had  been  twenty  years.* 
The  new  limitation,  transferred  word  by  word  from  the  Revised 
to  the  General  Statues,  reads  thus :  **  An  action  for  the  recov- 
ery of  real  property  can  only  be  brought  within  fifteen  years 
after  the  right  to  institute  it  has  first  accrued  to  the  plaintiff, 
or  to  the  person  through  whom  he  claims.'' 

This  applies  to  equitable  actions,  where  the  bar  of  the  stat- 
ute takes  the  place  of  the  old  defense  of  stateness,  and  to  suits 
for  dower,  or  for  establishing  an  easement.'  And  as  dower  must 
be  first  allotted  before  possession  can  be  demanded,  the  widow 


*  Myers*  Suppl.,  295,  sustained  in 
Lockhart  v.  Yeisn,  2  Bush,  231. 

'  And  for  a  writ  of  right  on  the 
possession  of  the  ancestor,  fifty  years, 
on  his  own  possession,  thirty  years; 
but  that  remedy  could  not  be  used  to 
recover  land  under  old  theretofore 
unused  patents,   as  the  demandant 


bad  to  prove  on  the  grand  mise  the 
previous  "taking  of  esplees." 

■  Ray  V.  Sweeney,  14  Bush,  1 ;  be- 
cause General  Statutes,  Gh.  21  (Con- 
struction of  Statutes),  Sec.  18,  says 
that "  real  estate  "  shall  include  lands, 
tenements,  and  hereditaments,  and 
h11  rights  other  than  a  chattel  interest. 
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may  bring  her  suit  against  the  heir  or  other  owner  of  the  fee, 
though  the  land  of  which  she  is  dowable  be  not  occupied,  and 
the  fifteen  years,  even  as  to  a  vacant  lot,  run  from  the  death 
of  the  husband.^ 

An  action  to  redeem  a  mortgage  is  an  action  for  land,  and 
is  barred  by  another  section  of  the  law  in  fifteen  years  after 
possession  is  taken  by  the  mortgagee  and  held  adversely  by 
or  under  him  ;  but  a  suit  to  enforce  the  mortgage  by  sale  is 
only  a  mode  of  suing  for  the  debt ;  and  when  that  is  gone  by 
lapse  of  time,  for  instance,  when  the  debt  is  in  the  form  of  an 
account  or  bill  of  excliange,  and  therefore  barred  in  five  years, 
the  mortgage  is  also  gone.^  And  thus  the  street  contractor's 
lien  on  the  lots  of  abutters,  or  the  lien  of  a  city  or  county  tax, 
is  gone  in  five  years,  being  only  an  incident  to  the  "  liability 
arising  from  statute/' *  A  vendor's  lien,  unaccompanied  by 
note  or  covenant,  is  nevertheless,  by  the  acce))tance  of  the 
deed,  a  liability  arising  by  written  contract,  and  as  such  good 
for  fifteen  years  from  the  maturity  of  each  installment  as  to 
it  J  Where  a  mortgage  or  lien  is  kept  alive  as  against  the 
mortgagor  or  vendee  by  partial  payments,  it  can,  nevertheless, 
not  be  enforced  against  a  purchaser  without  notice,  when  the 
notes  named  in  the  recorded  instruments  have  been  overdue  for 
fifteen  years.® 

The  title  to  land  may,  in  cases  of  "  fraud  or  mistake,"  be 
changed  by  the  lapse  of  five  or  ten  years.  A  fraudulent  grant 
made  by  a  debtor  may  be  set  aside  by  creditors  and  purcha- 
sers; a  voluntary  deed  is  deemed  void  as  to  antecedent  credi- 
tors. The  limitation  in  suits  to  be  relieved  against  fraud  or 
mistake  being  five  years  from  its  discovery,  but  not  more  in 
all  than  ten  years  from  the  making  of  the  contract  or  the  per- 
petration of  the  fraud,  under  Article  III,  Sections  2  and  6, 
of  the  Limitation  Law,  it  has  been  held,  that  after  a  lapse  of 

♦Anderson  v.  Steritt,  79  Ky.  499.      Trust  Co.,  84  Ky.  344.    It  is  undis- 

*  Prewitt  V.  Wortham,  79  Ky.  287.      puted  law  and  usage. 

See  also  Yates  v.  Weeden,  6  Bush,  ^  Elliott  v.  Saufley,  10  Ky.  L.  R. 

439;  Vandiver  v.  Hodge,  4  Bush,  539.  908. 

See  contra,  Ch.  71,  Art.  IV,  Sec.  16.  sTate  v.  Hawkins,  81  Ky.  677. 

•  McCracken  County  v.  Mercantile 
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ten  years  a  creditor  can  not  impeach  a  fraudulent  or  voluntary 
conveyance ;  though  there  is  no  adverse  possession  (the  fraud- 
ulent grant  being  made  to  the  debtor's  wife  and  children),  and 
though  the  creditor  does  not  succeed  in  obtaining  his  judgment 
before  the  ten  years  have  expired,  and  is  not  therefore  in  a 
position  to  have  his  creditor's  bill  to  set  aside  fraudulent  con- 
veyances ;  neither  can  he  levy  upon  the  land,  under  his  execu- 
tion, after  the  lapse  of  ten  years  from  the  objectionable  deed. 
Neither  can  a  purchaser,  who  after  the  lapse  of  ten  years  buys 
the  land  from  the  debtor,  though  the  money  be  applied  to 
creditors  antedating  the  deed,  hold  it  against  the  fraudulent 
grantee ;  for  a  subrogation  to  the  rights  of  the  creditors,  who 
are  themselves  barred,  could  not  avail  him.' 

The  Kentucky  doctrine  of  the  statute  is,  that  it  tolls  not 
the  remedy  only,  but  the  right,  and  that  a  possession  of  the 
statutory  length  gives  a  "  right  of  entry ; "  but  to  bring  about 
such  a  result  the  several  possessors,  during  the  whole  time  of 
the  bar,  must  regularly  derive  the  title  from  each  other.*" 


•Phillips  V.  Shipp,  81  Ky.  436; 
Dorsey  v.  Phillips,  84  Ky.  420; 
Brown  v.  Connell,  85  Ky.  403;  more 
fully  roasoned  out  in  the  opinions  in 
11  ky.  L.  R.  4-27.  In  the  first- 
named  case,  a  suit  by  a  judgment 
creditor  to  set  aside  a  fraudulent 
conveyance,  it  was  said  the  long 
and  stubborn  defense  of  the  suit 
leading  to  the  judgment  was  not 
such  '•  obstruction  "  as  would,  under 
Art.  IV,  Sec.  9,  save  the  action. 
But  the  bar  must  be  pleaded  to  a 
suit  for  setting  aside  a  fraudulent 
conveyance;  the  petition  is  not  bad 
on  demurrer  for  showing  that  the 
conveyance  is  over  five  years  old, 
though  it  does  not  excuse  the  delay. 
(Hieronymous  v.  Marshall,  1  Bush, 
608.)  That  the  conveyance  is  re- 
corded is  not  notice  to  the  creditor 
within  the  meaning  of  the  saving 
clause,  and  he  may  sue  within  five 
years  after  receiving  actual  notice. 
(Ward  V.  Thomas,  81  Ky.  462.)     But 


in  Fritschler  v.  Koehler,  83  Ky.  78, 
the  recording  was  held  a  strong  cir- 
cumstance for  bringing  notice  home 
to  the  creditor,  and  he  was  barred 
in  less  than  ten  years  without  di- 
rect proof  of  other  notice. 

"  Botts  v.  Shields'  heirs,  3  Litt  32- 
'34,  arguendo^  if  the  lessors  of  the  plain- 
tift*  had  been  in  possession  adverse  to 
the  elder  patentee  for  twenty  years, 
they  would  have  become  invested 
with  his  title.  The  rule  is  first  ap- 
plied in  a  case  of  chaitels  to  a  five 
years'  possession  in  Stanley  v.  Earl, 
5  Litt.  281,  quoting  Stokes  v.  Berry, 
Salk.  421,  and  Atkins  v.  Hord,  1  Bur- 
row, 119,  and  is  followed  since  in 
Chiles  v.  Jones,  4  Dana,  483;  Breed- 
ing v.  Taylor,  13  B.  M.  482,  and 
other  ejectment  cases,  and  said  in 
McCracken  Co.  v.  Mercantile  Trust 
Co.  (n.  6),  to  be  now  undisputed. 
See  that  case  for  the  constitutional 
bearings  and  efifects  of  the  doctrine. 
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Limitation  does  not  run  in  favor  of  a  squatter  on  the  public 
domain  against  the  Commonwealth  for  land  which  it  has  never 
disposed  of;  hence  it  was  held  that  limitation  does  not  run 
against  a  patentee  but  from  the  date  of  his  patent,  nor  by  rea- 
son of  a  possession  held  by  a  squatter  while  the  title  was  in 
the  Commonwealth.^^  Yet  by  the  Revised  Statutes  all  the 
limitations  prescribed  in  the  chapter  on  that  subject  are  made 
applicable  to  the  Commonwealth,  and  so  again  by  the  General 
Statutes."  Even  before  such  enactment  the  kingly  exemp- 
tion from  prescription  was  denied  to  a  municipal  body  seeking 
to  regain  a  public  highway.  *^  If  a  citizen  has  been  permitted 
to  remain  in  continuous  adverse  possession  of  public  ground 
or  .  .  .  part  of  a  street  .  .  .  within  his  inclosures,  or  covered 
by  his  dwelling  or  other  buildings  for  .  .  .  twenty  years,  .  .  . 
such  citizen  will  be  thereby  vested  with  the  complete  title ; "  '* 
and  this,  though  as  we  have  seen  {supra,  Chapter  VII)  the  mu- 
nicipal body  has  no  power  to  ^rant  the  ownership  or  free  use 
of  such  a  place.  Under  the  present  law  a  period  of  fifteen 
years  must  be  read  in  place  of  twenty. 

But  the  General  S^tatutes  have  modified  this  doctrine  by 
directing  that  the  bar  of  limitation  shall  not  run  so  as  to  con- 
vert a  purpresture  into  a  full  ownership,  except  from  the  time 
when  the  party  having  or  taking  possession  notifies  the  gov- 
erning body  of  the  city  or  town,  or,  in  case  of  a  county  road, 
the  County  Court  in  writing,  that*  his  possession  will  be  ad- 
verse." 


"  Higginbotham  v.  Fishback,  1  A. 
K.  Mar.  506:  "As  plaintiff's  patent  is 
not  twenty  years  old,  there  can  be  no 
limitation." 

»  Rev.  St.,  Ch.  63,  Art.  Ill,  Sec.  9 ; 
G.  St.,  Ch.  71,  Art.  Ill,  Sec.  10.  The 
article  refers  otherwise  to  limitation 
in  actions  tiot  for  land;  but  the  section 
is  general.  No  cases  arising  under 
it  are  reported ;  but  in  Marshall  v. 
M'Daniel,  12  Bush,  3,  there  is  a  query 
assuming  the  old  law  to  be  in  force. 
Perhaps  that  law  can  bo  kept  alive 
by  insisting  that  the  Commonwealth 


can  not  be  disseized.  In  two  old 
cases,  Jarboe  v.  McAtee,  7  B.  M.  280, 
and  Wickliffe  v.  Ensor,  9  B.  M.  259, 
it  was  said,  that  after  a  possession  of 
fifty  (or  thirty-eight)  years  a  grant 
from  the  Commonwealth  will  be  pre- 
sumed. 

1' Dudley  y.  Trustees  of  Frankfort, 
12  B.  M.  610,  611.  Same  principle 
recognized,  but  not  enforced,  in  Row- 
an V.  Trustees  of  Portland,  8  B.  M. 
259,  and  Alves  v.  Trustees  of  Hen- 
derson, 16  B.  M.  131. 

"Ch.  71,  Art  V,  Sees.  1  and  2. 
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An  outstanding  life  estate  which  prevents  the  bringing  of 
an  action  also  keeps  the  statute  from  running  (see  exception  tn«- 
fra,  Section  101)  even  in  favor  of  a  contingent  remainder-man, 
since  the  Revised  or  General  Statutes  do  not  allow  a  remain- 
der to  fail  for  the  want  of  a  particular  estate  to  support  it. 
Nice  questions  may  arise  under  the  deeds  of  married  women.** 
Where  the  deed  of  a /erne  covert  was  void,  because  the  husband 
did  not  join,  the  possession  taken  under  it  was  wrongful  from 
the  beginning,  and  the  statute  began  to  run  except  as  far  as 
it  was  modified  by  her  disability." 

A  widow,  who  during  coverture  has  conveyed  her  lands  or 
chattels  real,  while  of  full  age,  with  the  assent  of  her  husband, 
and  has  acknowledged  the  deed  before  the  proper  oificer,  has 
only  three  years  given  to  her  when  she  becomes  discovert, 
and  a  like  time  is  given  to  her  heirs  and  devisees,  but  only 
one  year  to  her  vendees,  to  recover  back  such  lands  or  lease- 
holds; which  means  evidently  where  the  conveyance  is  bad  on 
account  of  informality  in  the  acknowledgment  or  of  failure  to 
record  it."  Probably,  if  the  ground  of  recovery  was  fraud  or 
mistake,  she  would  be  allowed  as  long  a  time  (from  five  to  ten 
years)  as  persons  8ui  juris.  Nor  is  this  section  applicable  to 
dower,  which  is  barred  only  in  fifteen  years,  even  where  the 
right  is  based  only  on  a  flaw  in  a  certificate  of  acknowl- 
edgment. No  length  of  time  bars  the  tenant  in  possession 
from  his  bill  to  quiet  the  title;  and  by  analogy  no  statutory 
bar  is  applied  to  the  suit  which  a  reversioner  or  remainder-man 
may  bring  in  equity,  while  the  life  estate  is  outstanding,  to 
have  his  future  rights  declared." 


1^  G  St.,  Ch.  63,  Art.  I,  Sec.  11.  The 
rule  is  expressly  applied  to  a  sale  by 
the  husband  alone  of  the  wife's  land, 
before  the  married  women's  act  of 
1846,  in  Stephens  v.  McCormick,  6 
Bush,  181. 

i«  Dell  V.  Little,  82  Ky.  147. 

"  G.  St.,  Ch.  71,  Art.  I,  Sec.  6.  The 
following  sections  (7  and  8)  extend 
the  time  for  bringing  suit  upon  such 
grounds  to  not  exceeding  ten  years : 
(1)  If  the  woman  be  of  unsound  mind, 


when  she  becomes  discovert,  three 
years  after  the  removal  of  the  disa- 
bility;  (2)  or  if  she  dies  covert,  and 
all  her  heirs  are  under  disability,  for 
three  years'  after  the  disability  is  re- 
moved from  one  of  them. 

"Kellar  v.  Stanley,  87  Ky.  240. 
The  ten  years'  bar  of  all  non-enumer- 
ated actions  was  held  inapplicable 
for  reasons  which  will  alsoexcludo  the 
fifteen  years'  bar. 
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The  limitation  against  the  purchaser  at  an  execution  sale 
runs  from  the  time  when  he  was  entitled  to  have  his  deed  from 
the  sheriff;  to  let  it  run  from  the  delivery  of  the  deed  at  a  later 
day  would  lead  to  dangerous  delays  and  the  insecurity  of  land 
titles.**  . 

Where  a  patent  or  other  deed  is  made  to  some  one  misstat- 
ing his  name  {e.  g.,  Josiah  in  place  of  Isaiah),  the  person  in- 
tended has  the  legal  title  notwithstanding  the  misnomer ;  and  a 
suit  between  him  or  his  heirs  and  a  person  happening  to  bear  the 
wrong  name,  or  those  claiming  under  the  latter,  is  not  to  be 
considered  as  a  proceeding  to  correct  the  mistake ;  hence  the 
limitation  does  not  run  from  the  date  of  the  deed,  but  only 
from  thi  time  when  the  parties  availing  themselves  of  the 
misnomer  took  posseasion.*' 

The  exception  in  favor  of  continuing  trusts*^  was  invoked 
in  a  very  late  case.  In  1849  father  and  son  had  four  land 
warrants,  on  which  the  latter  took  out  four  patents  in  his  own 
name,  two  to  be  held  in  trust  for  the  father.  The  father  died 
in  1853,  appointing  the  son  his  executor,  but  left  the  patented 
lands  to  his  wife  for  life,  remainder  to  a  younger  son.  The 
wife  died  in  1884.  Some  years  thereafter  the  younger  son's 
children  brought  suit  to  have  the  lands  conveyed  to  them. 
The  court  met  the  plea  of  lapse  of  time  by  the  exception  of  a 
continuing  trust,  rather  than  by  referring  to  the  outstanding 
life  estate,  and  adjudged  a  conveyance.** 

Note. — There  are  old  cases  holding  that  an  unexecuted  judgment  in 
ejectment  does  not  stop  the  bar,  which  had  a  meaning  only  when,  through 
the  expiration  of  the  demise,  such  a  judgment  became  unavailable.  But 
even  now  a  judgment  against  A.  would  not  stop  the  running  of  the  bar 
against  B.,  who  derived  neither  title  nor  possession  from  A. 

Sec.  100.  Saving  Disabilities.  The  law  now  in  force 
as  to  disabilities  is  worded  thus : 

"Chalfin  v.  Malone,  9  B.  M.  496.  and  administratrix  bought  and  occu- 

••^  Russell's  heirs  v.  Mark's  heirs,  3  pied  lands  with  the  money  of  the  es- 

Metc.  87.  tate,  she  was  supposed  to  hold  it  only 

"  Ch.  71,  Art.  IV,  Sec.  20,  also  ex-  as  doweress  and  in  trust  for  all  con- 
cepts a  suit  by  vendee  in  possession  cerned,  and  limitation  did  not  run 
for  a  deed.  against  her,    (Clayton  v.  Clayton's 

«McQuerry   v.  Gilliland,  11  Ky.  ex'r,  11  Ky.  L.  R.  472.) 
L.  R.  654.   And,  where  the  widow 
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"  If,  at  the  time  the  right  of  any  person  to  bring  an  action 
for  the  recovery  of  real  estate  first  accrued,  such  person  was 
an  infant,  married  woman,  or  of  unsound  mind,  then  such  per- 
son or  the  person  claiming  through  him  may,  though  the  period 
of  fifteen  years  has  expired,  bring  the  action  within  three  years 
after  the  time  such  disability  is  removed. 

"  The  time  within  which  an  action  for  the  recovery  of  real 
property  may  be  brought  shall  not  be  extended  by  reason  of 
any  disability  which  did  not  exist  when  the  right  to  bring  the 
action  first  accrued,  nor  by  reason  of  any  disability  of  the 
heirs  of  the  person  to  whom  the  right  first  accrued."^ 

The  latter  clause  speaks  for  itself;  it  explains  the  words 
"  first  accrued  "  in  that  which  precedes  it,  and  in  the  first  and 
main  section  of  the  chapter. 

But  under  the  former  section  the  two  questions  arise : 

1.  If,  at  time  of  the  first  accrual  of  the  right  of  action 
(when  the  adverse  possession  of  a  wrongful  occupant  begins), 
there  are  several  joint  owners,  and  all  of  them  under  some 
disability,  are  they  all  protected  against  the  running  of  the 
statute  till  the  disability  is  removed  from  all,  and  for  three 
years  thereafter? 

2.  If,  at  the  time  of  the  firet  accrual,  there  are  several 
joint  owners,  some  under  a  disability  and  some  not,  does  the 
bar  of  the  statute  run  against  the  former  as  well  as  against 
the  latter,  or  can  the  former  save  their  respective  shares? 

In  the  limitation  act  of  1796,*  which  with  some  amend- 
ments was  in  force  till  1852,  the  clause  as  to  disabilities  opened 
with  the  words :  "  If  any  person  or  persons  entitled  to  such 
writ  or  writs,  or  to  such  right,"  and  relying  mainly  on  the 
addition  of  the  two  words  "  or  persons,"  the  Court  of  Appeals 
held,  in  a  number  of  cases  reaching  from  1817  to  1848,'  that 
the  statute  gave  its  saving  virtue  to  several  joint  tenants  or 
coparceners  only,  if  at  the  time  when  the  title  came  to  them 

iQ.  St.,  Ch.  71,  Art.  I,  Sees.  2,  8.  «  M.  and  B.  II,  1127;  Litt.  L.  Ky. 

copied  from  Rev.  St.,  Ch.  63,  Art.  I,  I,  380. 

Sees.  8  and  4.    The  R.  S.  were  even  'From  Dickey  v.  Armstrong's  dev- 

more  explicit  against  the  cumulating  isees,  1  A.  K.  Mar.  39,  to  Riggs  v.  Doo- 

of  disabilities.  ley,  7  B.  M.  236. 
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they  were  all  under  disability,  otherwise  to  none  of  them ;  but 
if  to  all,  the  bar  did  not  become  complete  till  the  disability 
and  additional  time  had  run  against  all  of  them.  In  short, 
either  all  the  claimants  are  barred  or  non«,  unless  indeed  when 
they  are  tenants  in  common,  each  of  whom  can  sue  separately 
for  his  share ;  but  as  the  co-plaintiffs  in  ejectment  are  in  most 
cases  coparceners  (co-heirs)  or  joint  tenants  (co-devisees),  a 
tenancy  in  common  will  seldom  happen  unless  before  the  ac- 
crual of  the  right  of  entry  one  coparcener  sells  out,  in  which 
case  the  remaining  coparceners  become  tenants  in  common 
with  the  vendee,  and  are  entitled  to  their  own  saving  dis- 
ability.* 

But  as  these  words  "  or  persons  "  are  left  out,  both  in  the 
Revised  and  in  the  General  Statutes,  it  should  be  thought  that 
they  were  purposely  left  out  to  remove  the  inference  that  had 
been  drawn  from  them,  especially  as  the  Code  of  Practice  of 
1854  allows  every  man  to  bring  his  separate  action  to  guard 
his  own  interest,  making  those  joined  with  him  in  interest, 
but  unwilling  to  join  in  the  suit,  parties  defendant  thereto  (Sec- 
tion 36,  now  24),  and  thus  takes  away  all  ground  of  distinc- 
tion between  coparceners,  etc.,  and  tenants  in  common ;  and 
every  claimant  of  land  should  now  be  dealt  with  according  to 
his  own  interest.  But  a  case  arose  under  the  Revised  Statutes 
of  a  right  of  entry  accruing  to  three  coparceners,  all  under 
age,  and  suit  was  brought  by  them  more  than  fifteen  years 
after  the  accrual,  and  more  than  three  years  after  the  oldest 
coparcener  came  of  age.  The  court  (J.  Williams)  held  that 
she  w»as  not  barred  any  more  than  the  two  younger  copar- 
ceners,' and  gave  for  its  reason  the  long  line  of  precedents 
under  the  act  of  1796,  remarking  that  the  wording  in  the  Re- 
vised Statutes  is  substantially  the  same  as  in  the  act  of  1796, 
and  that  the  legislature  would  have  changed  the  wording  of  the 
law  if  it  had  been  dissatisfied  with  the  old  construction.  For 
this  Messrs.  Bullitt  and  Feland,  in  their  notes  to  the  General 
Statutes,*  take  the  court  quite  severely  to  task,  and  point  out 
some  strong  and  clearly  intentional  differences  between  the  old 
and  the  new  statute :  but  in  their  criticism  thev  fail  themselves  to 

♦  Rigfifg  V.  Dooley,  tt^i  «upra.  *See  p.   884  of   their  edition   of 

6  Moore  v.  Calvert,  6  Bush,  35G.  1887. 
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point  out  the  most  material  difference  as  to  the  point  in  hand — 
the  omission  of  the  words  "or  persons" — on  which  the  Court 
of  Appeals  had  in  1817  founded  its  opinion^  that  the  bar  of 
the  statute  begins  to  run  and  ends  at  the  same  time  against  all 
coparceners  or  joint  tenants. 

The  question  whether  under  the  present  statute  the  bar 
will  run  from  the  start  against  co-heirs  or  co-devisees,  some 
of  whom  are  and  some  of  whom  are  not  under  disabilities,  so 
as  to  cut  out  the  former,  has  not  come  before  the  Court  of 
Appeals  in  any  reported  case,  and  it  is  hard  to  say  how  it 
would  be  solved  by  that  tribunal. 

Sec.  101.  The  Thirty  Years'  Bar.  '*  The  period  with- 
in which  an  action  for  the  recovery  of  real  property  may  be 
brought  shall  not  in  any  case  be  extended  beyond  thirty  years 
from  the  time  at  which  the  right  of  action  first  accrued  to  the 
plaintiff,  or  the  person  through  whom  he  claims,  by  the  rea- 
son of  any  death,  or  the  existence  or  continuance  of  any  dis- 
ability whatever."  * 

It  is  the  misfortune  of  the  writer  that  he  disagrees  radi- 
cally with  the  course  of  decisions  made  by  the  Court  of  Ap- 
peals on  this  section  of  the  statute..  The  word  "disability" 
used  in  it  means,  in  the  humble  opinion  of  the  writer,  a  want 
of  power  to  sue,  not  a  want  of  power  to  pass  the  title.  Con- 
sider only  that  the  limitation  act  of  1796  made  the  plaintiff's 
absence  from  the  State  (the  old  "  beyond  the  seas  ")  and  his 
imprisonment  grounds  for  suspending  the  statutory  bar,  to 
make  tins  evident.  Yet  in  a  line  of  cases,  coming  down  from 
1881,  the  court  has  laid  down  this  as  the  true  meaning  of  the 
statute,  that  if  a  person  under  disability  does  an  act  which  but 
for  such  disability  would  pass  the  title,  the  person  claiming 
under  that  act  will  thirty  years  thereafter  have  a  good  title, 
although  the  cause  of  action,  by  reason  of  an  outstanding  life 
estate,  may  not  have  accrued  but  on  the  very  eve  of  bringing 
the  action.  Three  decisions  were  given  against  the  plaintiffs, 
which  can  be  justified  by  giving  this  meaning  to  "disability;"* 

iG.  St.,  Oh.  71,  Art.  I,  Sec.  4;  R.       Mantle  v.  Beal,  82  Ky.  122;  Burgess 

St.,  Ch.  68,  Art.  I,  Sec.  6.  v.  Bradley,  10  Ky.  L.  R.  701  (to  be 

'Suter  V.  Medlock    80  Ky.  100;      reported).  Conner  v.  Downer, 4  Bush, 
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but  the  doctrine  was  not  fully  avowed  till  March,  1889,  in  an 
opinion  overruling  the  plea  of  the  statute,  and  remarkable  for 
unsettling  a  possession  of  seventy-two  years.'  The  husband 
alone  had  by  a  written  instrument  of  February,  1817,  given 
possession  to  those  under  whom  defendants  claimed.  He  died 
in  1870  or  1871.  In  less  than  fifteen  years  from  the  day  of 
his  death  the  heirs  of  the  wife  (children  of  the  husband  by 
a  second  wife,  inheriting  as  half-brothers  from  her  only  child) 
brought  suit  and  recovered.  The  decision  was  clearly  right; 
the  limitation  law  did  not  apply.  But  the  case  was  distin- 
guished from  the  three  preceding  ones  on  the  ground  that  in 
these  the  married  woman  had  in  some  way  joined  in  the  act 
under  which  the  possession  was  given  and  held. 

In  the  preceding  cases  it  had  been  said  that  as  soon  as  the 
husband  and  wife  put  a  purchaser  into  possession  by  an  instru* 
ment  ineffectual  against  the  latter,  she  would  have  her  action 
at  once.  But  these  instruments  were  written  and  possession 
given  before  the  married  woman's  act  of  1846 ;  the  husband's 
deed  or  contract  carried  the  freehold,  as  the  law  then  stood, 
for  the  period  of  the  joint  lives  and  his  own  curtesy,  and  if 
the  wife  or  her  heirs  had  sued  before  his  death  thev  must 
have  been  defeated.  These  instruments  were  not  common 
law  conveyances,  creating  a  fee  by  disseizin — in  fact,  none  such 
then  existed  in  Kentucky ;  they  transferred  the  husband's 
right  and  no  more. 

In  one  case  the  husband  outlived  the  transfer  of  possession 
by  more  than  thirty  years;  the  wife's  heirs  thus  had  not  one  mo- 
ment in  which  they  could  sue.  In  three  such  cases  plaintiffs 
who  had  delayed  their  suits  much  less  than  fifteen  jears  were 
turned  out  of  court  under  the  thirty  years'  law. 

In  a  case  in  which  the  thirty  years  had  not  run  out,  the 
following  language  was  used  :  * 

"The  doctrine  that  one  obtaining  possession,  under  the 
husband,  of  the  wife's  land  must  restore  that  possession  at  the 

682,  is  quoted  with  this  line  of  cases.  tesy,  and  so  the  time  of  limitation  had 

It  was  the  flr-t  case  decided  in  favor  run. 

of  the  thirty  years*  har,  and  is  clearly  *  Butler  v.  McMillan,  11  Ky.  L.  R. 

right,  for  the  court  held  that  for  want  23  (to  be  reported). 

of  a  pedis  po8M3sio  there  was  no  cur-  *  Bninsom  v.  Thomas,  81  Ky.  887. 
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husband's  death,  applies  still,  unless  the  thirty  years'  statxde  pro- 
tects him  J' 

Whence  this  exception?  The  doctrine  by  which  the  void 
instrument  of  a  person  under  disability  becomes  good  by  a 
possession  of  thirty  years,  as  avowed  in  1889,  seems  to  the 
writer  not  only  foreign  to  the  statute,  but  an  act  plainly  ex- 
pressing such  a  doctrine  would,  as  far  as  it  acts  upon  ante- 
cedent instruments,  be  clearlv  unconstitutional  under  the  often 
quoted  decision  of  Pearce's  heirs  v.  Patton.  Such  a  statute 
could  hardly  be  called  a  limitation  law. 

The  thirty  years'  bar  was  also  enforced  upon  plaintiffs  who 
had  indeed  for  tliat  length  of  time  held  some  right  of  action 
concerning  the  land,  but  not  the  right  for  which  they  sued.  A 
testator  had  given  a  farm  to  his  widow  "  for  the  support  of  all 
the  family  and  to  be  divided  between  her  children  at  her  dis- 
cretion,"  naming  eight  children.  Claiming  the  power,  she 
sold  the  farm  for  836,000.  It  does  not  appear  whether  she 
used  the  money  in  the  support  of  the  children.  Shortly  after 
her  death,  but  a  little  over  thirty  years  after  her  deed,  the 
children  sued  for  the  farm,  but  were  defeated  on  the  ground 
that  the  words  "  for  the  support  of  the  family*'  in  the  will 
gave  to  them  an  immediate  cause  of  action  against  the  holders 
of  the  land.*  But  the  right  to  a  support  is  not  always  a  right 
to  the  full  profits,  let  alone  to  tlie  possession,  and  at  any  rate 
the  children's  interest  in  the  land  was  increased  by  the  death 
of  their  mother;  as  to  this  increase  at  least  there  was  a  new 
cause  of  action  at  her  death. 

It  is  curious  that  the  lapse  of  thirty-six  years  should  have 
been  dwelt  upon  with  some  feeling  in  a  case  to  which  the  bar 
was  applied,  while  in  the  one  case  in  which  the  court  refused 
to  do  so  the  possession  had  lasted  nearly  seventy  years  before 
any  suit  was  brought  to  disturb  it. 

It  is  admitted  that  the  action  for  dower  only  accrues  upon 
the  husband's  death,  and  though  he  may  have  sold  and  given 
possession  more  than  thirty  years  before  his  death,  his  widow 
is  not  thereby  barred  from  suing  for  her  dower  within  fifteen 
years  after  his  death. • 

5  Still  well  V.  Leavy,84  Ky.  379.      •  Williams  v.  Williams,  11  Ky.L.  R.  608. 
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Sec.  102.  Adverse  Possession,  '  Before  a  party  in  pos- 
session of  land  can  avail  himself  of  the  bar  of  the  statute 
he  must  show  that  for  the  time  therein  named  persons  other 
than  the  plaintiff,  or  those  through  whom  the  plaintiff  derives 
his  title,  have  been  in  possession  of  the  land  ;  though  it  is  not 
necessary  that  those  who  thus  possessed  the  land  during  the 
required  length  of  time  should  have  derived  title  from  each 
other ; '  only  the  possession  must  have  been  continuous,*  and 
it  must,  during  all  the  time,  have  been  adverse,  not  amicable ; 
nor  will  occupancy  by  a  squatter,  who  does  not  claim  to  hold 
under  any  one  in  particular,  be  always  considered  adverse. 

The  rules  as  to  "  adverse ''  or  "  amicable  "  possession  are 
pretty  much  the  same  in  Kentucky  as  elsewhere  ;  but  a  special 
branch  of  learning  has  sprung  up  for  determining  what  is  pos- 
session of  wild  lands  and  how  far  it  extends. 

A  notorious  claim,  though  exhibited  by  putting  up  a  shanty 
or  cabin '  and  accompanied  by  occasional  trespasses  upon  the 
land,  such  as  the  cutting  of  timber,  or  pasturing  of  stock, 
does  not  give  such  a  possession*  as  to  justify  an  action  of  eject- 
ment; hence  it  does  not,  when  continued  for  the  statutory 


*  Shannon  v.  Kinny,  1  A.  K.  Mar. 
8,  6,  where  two  previous  occupants 
held  under  different  titles  and  the 
first  surrendered  to  the  hostile  de- 
mands of  the  second.  But  a  tenant, 
who  enters  while  the  land  is  vacant, 
can  not  connect  himself  with  a  pre- 
vious possession.  (Griffith  v.  Dicken, 
4  Dana,  661.)  The  possession  of  mere 
squatters,  claiming  no  right,  enures 
to  the  true  owner  as  against  a  sub- 
sequent intruder,  and  will  not  be 
added  to  the  lime  of  the  latter.  (Bell 
V.  Fry,  6  Dana,  841,  344.) 

*"To  bar  an  ejectment  by  time, 
the  adverse  possession  must  have 
been  so  continued  for  twenty  years 
as  to  have  furnished  a  cause  of  action 
every  day  during  the  whole  period." 
(Jones  V.  McCauley's  heirs,  2  Duvall, 
14,  16.)  And  a  judgment  in  eject- 
ment for  any  part  of  a  tract  of  which 


the  defendant  was  not  at  the  time  of 
the  suit  brought  in  actual  possession 
is  erroneous.  ( Moss  v.  Scott,  2  Dana, 
271.)  It  was  always  the  usage  in 
Kentucky  to  limit  the  verdict  in  an 
ejectment  to  the  land  recoverable, 
and  to  the  interest  therein  of  the 
lessor  of  the  plaintiff. 

■  Jones  V.  McCauley's  heirs,  ubi  sii- 
pra.  A  small  cabin  had  been  built 
on  the  land  in  dispute,  but  was  soon 
allowed  to  rot  away.  Wickliffe  v. 
Ensor,  9  B.  M.  258,  259,  where  the 
erection  of  a  shanty,  not  occupied 
or  put  to  use,  was  held  not  to  amount 
to  a  continued  possession,  though  it 
was  evidently  put  up  for  that  pur- 
pose. 

*Ellicott  V.  Pearl,  10  Peter^  412, 
quoting  Moss  v.  Scott,  2  Dana,  271. 
See  supra.  Sec.  66,  n.  9. 
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period,  bar  the  true  owner.  This  doctrine  grew  up  when  such 
trespasses  were  carried  on  so  often  and  so  openly  that  no  one 
looked  upon  them  as  acts  of  ownership  or  as  indicating  pos- 
session. 

To  inclose  lands  by  fences,  walls  or  hedges,  and  if  an  un- 
fordable  river  forms  one  side  of  the  tract,  thus  to  inclose  the 
other  sides,  is  always  deemed  possession  as  long  as  the  claimant 
by  himself,  his  servant  or  tenant,  resides  or  carries  on  work  or 
business  within  the  inclosure.  But,  as  was  said  bv  the  Su- 
preme  Court  in  a  case  coming  up  from  Kentucky,*  beside 
the  fencing  or  inclosure  of  land  thfere  are  other  modes  of  pos- 
session, '*  such  as  entering  upon  the  land  and  making  improve- 
ments thereon ;  raising  a  crop  of  corn,  felling  and  cutting  the 
trees  thereon,  etc.,  under  color  of  title."  Yet,  in  cases  in  which 
a  wider  possession  is  claimed  unsuccessfully,  it  is  always  recog- 
nized as  far  as  "  the  close."  •  But  even  a  fence  may  not  give 
the  legal  benefits  of  possession  over  the  ground  on  which  it 
stands,  if  it  has  been  put  there  secretly  and  with  the  intent  of 
deceiving  the  owner  of  the  ground.^  On  the  other  hand,  a 
river  island  needs  no  fencing;  and  if  it  is  subject  to  overflows 
and  therefore  not  habitable,  the  cutting  of  timber  and  grazing 
of  cattle  on  it  at  certain  seasons  of  the  year  may  be  all  the 
possession  of  which  it  is  capable,  and  will,  if  continued  long 
enough,  bar  the  outstanding  title.® 

*  The  mere  intention  "  to  clear  and  use  land  "  is  immaterial; 
but  when  a  substantial  improvement  is  made,  and  such  a  one 


sCaskey  v.  Lewis,  15  B.  M.  27.  82. 
Here  an  instruction  was  held  errone- 
ous, in  which  the  jury  was  told  that 
they  might  infer  a  possession,  if  the 
defendant  entered  on  the  land,  made 
sugar  on  it  from  time  to  time,  and 
cut  and  used  timber  and  firewood 
from  it.  Young  v.  Withers,  8  Dana, 
165  :  similar  acts  by  the  plaintiff  do 
not  interrupt  the  defendant's  posses- 
sion. Braxdale  v.  Sweet,  1  A.  K. 
Mar.  105:  the  occasional  cutting  of 
timber  insufficient.  Smith  v.  Mitch- 
eWflbid,  208:  occasionally  camping  on 


the  land  to  make  sugar  insufficient. 
Smith  V.  Morrow,  7  J.  J.  Mar,  446: 
cutting  timber  occasionally,  at  short 
intervals  for  twenty  years,  insuffi- 
cient. 

•  Millar  v.  Humphries,  2  A.  K. 
Mar.  446 ;  a  case  of  trespass  by  pos- 
sessor against  true  owner. 

'  So  held  in  a  forcible  entry  case, 
Henry  v.  Clark,  4  Bibb.  426 ;  it  would 
probably  have  been  held  differently, 
if  twenty  years  had  elapsed  after  the 
fraudulent  act. 

8  Webbs  V.  Hvnes,  9  B.  M.  888. 
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seems  in  most  cases  indispeDsable  in  order  to  gain  possessiou 
of  "woodlands  in  the  wilderness,"  the  time  will  run  from  the 
beginnings  not  from  the  completion  of  the  work.^ 

Listing  the  land  for  taxation  does  not  help  to  make  out  a 
possession  ;  ^  though  when  there  is  a  possession  the  assessment 
might  show  its  extent,  and  perhaps  its  adverse  character. 

The  distinction  between  adverse  and  amicable  possession, 
as  recognized  by  English  and  American  courts,  is  this :  that 
an  amicable  possessor  is  one  who  holds  the  land  of  another  as 
his  quasi  tenant.  Such  tenancy  may  be  terminated  by  the 
true  owner  by  "  notice  to^quit ;"  or  the  possessor  may  termi- 
nate it  by  notifying  the  true  owner  in  some  way  of  his  hostile 
holding.  The  Kentucky  cases  assign  this  attitude  of  a  qiiOM 
tenant,  among  others,  to  the  vendee  under  an  executory  sale  *^ 
who  owes  a  sort  of  allegiance  to  the  holder  of  the  title,  as  we 
have  already  shown  under  the  head  of  Champerty  (siy>?a,  Sec- 
tion 66).  But  where  a  tract  is  held  under  an  adverse  title,  the 
holder  does  not  by  an  unenforcible  parol  agreement  with  the 
claimant  to  buy  the  latter's  rights  at  a  given  price  make  his 
possession  an  amicable  one.'^ 

In  a  w-ell-considered  case  which  came  before  the  Court  of 
Appeals  in  1857,  the  rule  as  to  holders  by  executory  contract 
is  thus  stated  :  **  So  long  as  M.  (the  grantor  of  the  defendant) 
looked  to  the  heirs  for  a  title,  the  possession  of  his  vendee  was 


•Smith  V.  Morrow,  7  J.  J.  Mar. 
442,  446. 

*®  And,  e  conversOj  Smith  v.  Mor- 
row, 7  Mon.  289  (a  case  of  forcible 
entry  and  detainer);  failure  to  list  is 
not  evidence  of  abandonment  of  pos- 
session. 

"  First  stated  incidentally  in  Moore 
V.  Farrow,  3  A.  K.  Mar.  41,  49.  The 
executory  vendee  can  not,  by  lapse 
of  time,  gain  the  legal  title  of  his 
vendor.  (Hawkins  v.  Pago's  heirs, 
4  Mon.  136.)  In  ButU  v.  Chinn,  4 
J.  J.  Mar.  641,  the  possession  of  the 
vendee  under  title  bond  was  deemed 
that  of  the  obligor  on  the  bond,  for 


the  purpose  of  estoppel,  not  of  limit- 
ation. A  doweress  in  posses^aion  also 
owes  allegiance  to  the  heirs:  Kirk  v. 
Nicholi's  heirs,  2  J.  J.  Mar.  409, 
where  it  is  said,  ''Possession  s/iall 
be  held  according  to  the  title  under 
which  it  was  acquired."  It  is  not  a 
case  of  limitations,  but  one  where 
the  adverse  title  was  rejected  with- 
out regard  to  its  being  good  or  being 
bad. 

"Daniel  v.  Ellis,  1  A.  K.  Mar.  61, 
distinguished  from  Gay  v.  Moffitt,  2 
Bibb,  506,  where  the  tenant  entered 
into  a  written  contract  agreeing  to 
pay  rent  in  certain  contingencies. 
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in  law  deemed  amicable,  but  so  soon  as  the  deed  (giving  date) 
was  executed,  which  purported  to  convey  to  him  the  title  of 
all  the  heirs,  the  possession  (of  the  defendant)  became  adverse 
to  the  heirs  and  all  other  persons  except  M.,  his  vendor,  and 
after  the  execution  of  the  deed  by  the  heirs  (to  the  defendant) 
his  possession  was  adverse  to  all  the  world."  " 

Here  is  a  case  where  an  amicable  possession  becomes  ad- 
verse. On  the  other  hand,  an  adverse  possession  may  become 
amicable  whenever  the  possessor  acknowledges  the  title  of  him 
that  has  the  right  of  entry,  and  becomes  his  tenant  or  quasi 
tenant;  but  it  is  said  that  if  one  "owes  allegiance  to  the  title 
under  which  he  holds  the  possession,  the  law  does  not  permit 
him  voluntarily  to  renounce  it,  but  he  is  under  obligations  to 
adhere  to  it  until  it  is  legally  ascertained  that  such  title  is  not 
sufficient  to  protect  him  against  the  adverse  claim."  **  And 
while  the  tenant  "  under  allegiance  to  one  title"  can  not  lend 
his  possession  to  an  opposing  claimant,  neither  can  he  by  pur- 
chasing an  adverse  claim  change  the  character  of  his  posses- 
sion." But  an  older  case  '•  quoted  in  support  of  the  doctrine, 
states  it  less  broadly :  "  the  ancestor,  more  than  five  years  be- 
fore his  death,  purchased  from  the  patentee  another  adverse 
claim,  but  as  that  might  have  been  done  merely  for  the  pur- 
pose of  quieting  the  possession,  and  as  no  other  circumstance  is 
shown,  ,  .  .  his  purchasing  another  claim  can  not  per  se  .  .  . 
change  the  nature  of  his  possession,"  it  being  implied  that  by 
showing  a  clear  intent,  the  party  "under  allegiance"  might 
have  rendered  his  possession  adverse.  A  somewhat  later  case, 
also  quoted,"  sustains  the  doctrine  more  fully.  It  is  by  one 
of  the  authorities  based  on  the  statute  which  disallows  the 
attornment  of  the  tenant  to  a  stranger." 


^^Gossom  V.  Donaldson,  18  B.  M. 
230,  289. 

^*  Fauntleroy's  heirs  v.  Henderson, 
12  B.  M.  447,  456. 

1*  Norton  v.  Sanders,  1  Dana,  14. 
Same  principle  adjudged  in  Pleak  v. 
Chambers,  7  B.  M.  665,  667,  and  on 
a  previous  hearing  in  Chambers  v. 
Pleak,  6  Dana,  431,  following  Myers 
V.  Buford,  7  J.  J.  Mar.  260.     The 


tenant  gains  a  bar  of  possession  for 
his  landlord,  though  he  may  illegally 
buy  in  an  adverse  claim. 

'^Higginbotham  V.  Fishback,  1  A. 
K.  Mar.  606  (under  the  old  law  by 
which  a  disseizin  for  five  years  and 
descent  cast  tolled  the  right  of  entrj'). 

"  Botts  V.  Shields'  heirs,  8  Litt.  S'i. 

**  Meyers  v.  Buford,  ubi  supra;  see 
Gen.  Stat.,  Ch.  63,  Art.  I,  Sec.  16. 
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Sec.  103.  Extent  of  Possession,  We  often  meet  in 
eases  dealing  with  this  branch  of  the  law  the  words  "  lap,"  or 
"  interference,"  and  "  marked  boundary." 

Where  two  entries  or  patents  come  into  conflict  they  never 
cover  all  of  the  same  ground  (unless  it  be  in  the  sectionized 
country  below  the  Tennessee  River),  and  seldom  (except  in 
the  case  of  "  modern  grants")  is  one  claim  wholly  contained 
in  the  other  and  greater  claim.  Thus  each  grant  or  entry 
covers  some  land  not  touched  by  the  other  while  a  tract  com- 
.  mon  to  both  is  in  dispute ;  and  this  tract  is  called  the  "  inter- 
ference," or,  in  homelier  English,  the  "  lap." 

A  "  marked  boundary  "  is  one  defined  by  the  customary 
notches  which  are  "  blazed  "  by  the  surveyor  (whether  official 
or  private)  upon  forest  trees  in  making  the  survey  of  a  tract. 
Where  one  of  its  sides  is  bounded  by  a  natural  object,  such  as 
a  river  or  cliflp,  no  "  blazing"  of  forest  trees  is  needed  on  that 
side.  An  island  has,  by  its  own  nature,  all  the  needful 
"  marked  boundaries." 

Where  an  occupant  has  some  ground  under  tillage  or 
within  an  inclosure,  it  is  often  important  to  find  how  far 
his  possestiion  thus  gained  will  be  deemed  to  extend.  As 
a  rule,  whoever  claims  land  under  a  written  instrument, 
describing  the  land,  whether  such  instrument  be  an  entry, 
survey,  or  patent,  bringing  the  title  out  from  the  Common- 
wealth, or  a  deed,  will,  or  title  bond  executed  by  a  person 
or  body  politic,  will  be  deemed  in  possession  as  far  as  the 
boundaries  named  in  the  writing,  if  he  is  in  bodily  posses- 
sion of  any  part  of  the  tract ;  provided,  that  no  one  else 
possesses  by  like  clearing  or  inclosure  any  other  part  of  the 
described  tract.* 

In  one  case  the  Court  of  Appeals  has  enlarged  this  rule  by 
'allowing  a  settler,  who  had  inclosed  a  small  part  of  a  tract, 
without  having  a  written  instrument  to  show  the  extent  of  his 

*  Young  V.  Dana,  8  Dana,  165,  is  occupant,  part  of  o'ne  only  being  in- 

the  strongest  among  the  many  cases;  closed.     There  is  no  difference  hero 

for  the  possession  was  extended  from  between  a  junior  patent  or  an  inef- 

the  inclosure   to   the   lines  of   two  fectual  deed.     (Thomas  v.  Harrow,  4 

contiguous  patents  claimed  by  the  Bibb,  563.) 
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possession  under  color  of  title,  to  extend  his  possession  to  a 
surveyed  and  "  marked  boundary."  * 

Where  the  possessor  of  land  belonging  to  another  accepts 
a  deed  to  adjoining  lands  of  the  same  owner,  which  he,  how- 
ever, does  not  occupy,  he  will  be  considered  as  being  so  far  in 
possession  of  those  lands  as  to  justify  an  ejectment  suit  against 
him ;  it  follows,  that  his  possession,  if  held  for  fifteen  years, 
will  bar  an  ejectment  to  the  lands  so  conveyed  to  him.'  But 
the  possession  of  an  inclosure  can  not  be  extended  to  other 
lands,  held  under  the  patent,  but  separated  from  the  inclosure 
by  other  lands  excluded  from  the  grant.* 

Before  the  Code  of  Practice  parts  of  the  same  tract  lying 
in  several  counties  could  not  be  recovered  in  the  same  action 
of  ejectment,  hence  the  possession  in  one  county  could  not  be 
extended  to  adjoining  land  in  another ;  but,  as  the  Code  allows 
a  single  action  in  the  court  of  either  for  the  recovery  of  a 
tract  lying  in  two  counties,  this  rule  has  come  to  an  end.* 
Whether  a  man's  possession  will  extend  to  the  boundaries  of 
his  deed  when  he  shows  by  outward  acts  (such  as  running  his 
boundary,  lines)  that  he  is  mistaken  about  the  extent  ot  his 
claim,  and  believes  land  embraced  in  it  to  lie  outside  of  his 
lines,  is  left  in  doubt  by  conflicting  decisions.^ 

2  Campbell  v.  Thonias,  9  B.  M.  83.  feature  in  the  case,  that  the  inclosure 

Four  older  cases  are  quoted  by  Judge  was  outside  of  the  lap,  and  the  latter 

Simpson  for  this  doctrine  of  marked  must  have  been  within  the  marked 

boundary;  two  of  them  hint  at  it  faint-  boundary  of  the  other  party,  the  pat- 

ly;  the  two  others  do  not  mention  it  at  entee;    and    the    title    should    have 

all.  Judge  Barbour,  in  his  Digest,  has,  drawn  the  possession  to  itself.)     The 

by  enumerating  these  four  cases  along  marked  boundaries  ave,  however,  rec- 

with  Campbell  v.  Thomas  under  the  ognized  as  bounding  the  possession, 

head   of   Marked    Boundary,  given  which  is  protected  by  tlie  law  of  for- 

undue   weight  to  the  new  rule.     It  cible  entry  and  detainer.  (Van  Home 

has  become  customary  with  squatters,  v.  Tilley,  1  Mon.  60.) 

or  settlers  under  void  patents  in  the  'Griffith  v.  Dicky,  2  B.  M.  20.         * 

mountains,  to  *»mark"  a  boundary  *  Mosesv.  Gatliffe,  11  Ky.  L.  R.3o6. 

of  large  extent  on  purpose  to  get  title  *  Harlan  v.  Howard,  79  Ky.   878. 

to  the  inclo?ed  space  in  fifteen  years.  See  C.  P.  of  18-54,  Sec.  93 ;  of  1876, 

In    the    principal   case    the   bound-  Sec.  62. 

arv  had  been  marked  with  a  view  of  ^Hoskins   v.   Cox,    2    B.   M.   306 

complying  with  a  law  for  the  benefit  (J.  Marshal),  upon  a  forcible  entry, 

of  settlors,  and  was   made   in   good  Baird  v.  Bull,  1  Duv.   384,   on    an 

faith.  (There  is,  however,  thisstrange  ejectment  suit;  but  the  question  hard- 
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Upon  maxims  taught  by  Lord  Coke,  it  was  held  in  Ken- 
tucky at  an  early  day  that  a  disseizin  can  not  be  presumed,  and 
that  if  a  junior  patentee  incloses  apart  of  his  undisputed  land, 
his  possession  will  not  be  extended  to  the  "  lap ; ''  ^  but  if  his 
inclosure  be  in  whole  or  in  part  within  the  lap,  it  extends  to 
the  whole  of  it,®  unless  within  the  statutory  period  the  elder 
grantee  also  occupies  part  of  the  lap.  If  the  elder  grantee  is  in 
possession  of  a  part  of  the  lap,  the  junior  grantee  can  gain  a 
possession  upon  it  only  as  far  as  his  inclosure,  tillage,  or  im- 
provement reaches,  even  if  the  elder  grantee,  the  true  owner, 
makes  his  inclosure  on  the  "lap^^  or  land  in  dispute  later 
than  the  junior  claimant,  but  before  the  latter^s  title  has 
ripened  by  time  into  a  right  of  entry,  the  junior^s  possession 
is  thereby  narrowed  to  its  bodily  limits.®  No  such  effect 
is  worked  by  the  entry  of  the  true  owner  on  any  part  of 
his  grant  outside  of  the  lap."  All  this  ai)plies  as  well  to 
other  conflicting  claims  as  to  those  which  arise  under  different 
patents. 

The  claimant  of  the  fee  can  gain  a  possession  that  will  ripen 
into  a  right  of  entry,  through  his  tenant ;  and,  if  he  demises 
the  whole  tract  which  he  claims,  the  tenant's  possession  will 
extend  over  all  of  it  just  as  his  own  possession  would ;  while, 
if  he  demises  a  part,  the  tenant's  possession  will  protect  only 
that  part."  Where  a  claimant  in  possession  sells  a  part  of  the 
tract,  and  there  is  afterward  an  entry  on  a  part  of  the  land  re- 
tained, the  possession  taken  will  not  extend  over  the  part  sold. 


ly  arises,  as  the  constructive  posses- 
sor of  the  ignored  slip  was  the  true 
owner,  if  not  otherwise,  by  the  forty 
years'  possession  of  his  vendor,  who 
did  not  run  shorter  lines  by  mistake. 

'Trimble  v.  Smith,  4  Bibb,  267, 
quoting  Co.  Litt.  15,  b. 

8 Pox  V.  Hinton,  4  Bibb,  669,  first 
resolution. 

•Gregory  v.  Ford,  5  B.  M.  471,  478. 

^®Fox  V.  Hinton,  uW  aupra^  second 
resolution,  quoting  Go.  Litt.  262. 

^^**A  landlord  who  settles  a  tenant 
vnihout  bounds  upon  a  tract  is  in  pos- 


session to  the  limits  of  his  claim." 
(Jones  V.  Chiles,  2  Dana,  26,  29.)  Con- 
tra: "A  patentee  extending  shelter 
to  an  occupant  whose  possession  is 
meted  and  bounded,  acquires  thereby 
possession  only  to  the  limits  of  the 
occupant's  claim."  (Ibid.)  But  in  Hin- 
ton V.  Fox,  3  Litt.  830,  fifth  resolu- 
tion, it  is  said  that  the  law  gives  to 
the  tenant  of  a  farm  the  right  of  es- 
tovers in  the  adjoining  woodlands, 
and  his  exercise  of  that  right  would 
extend  the  possession  of  his  landlord 
over  them. 


25 
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there  having  been  a  "  severance.""  A  vendee  by  executory  con- 
tract is  a  gucm  tenant^  and  bis  possession  has  the  like  effect  as 
that  of  a  lessee.  Where  A,  buys  a  tract  belonging  to  C.  and 
his  coparceners,  pending  a  suit  by  a  creditor  of  C.  to  have  his 
share  laid  off  and  sold  for  debt,  and  B.  subsequently  buys  it 
under  the  decree  and  takes  a  commissioner's  deed,  A/s  posses- 
sion is  construed  to  extend  over  the  whole  tract  in  accordance 
with  his  deed,  adverse  to  B.,  though  his  improvement  be  on  a 
part  ouside  of  the  parcel  bought  by  B."  So,  likewise,  where 
one  of  several  joint  owners,  or  the  vendee  of  one  of  them, 
takes  possession  of  a  part  of  the  tract  held  jointly,  expecting 
to  have  it  allotted  to  him,  the  rest  remaining  vacant,  the  pos- 
session thus  taken  enures  to  all  the  owners,  and  reaches  out 
over  the  whole  tract." 

Sec.  104.  The  Seven  Years'  Limitation.  The  land 
system,  which  we  have  sketched  in  a  former  chapter,  had  led 
by  the  year  1809  to  such  crying  evils  that,  for  the  benefit  of 
families  actually  living  on  lands  in  dispute,  a  more  heroic 
remedy  than  the  ordinary  limitation  law  seemed  urgently 
needed.  In  the  preamble  of  the  act  then  passed  ^  these  evils 
are  eloquently  set  forth.  The  act  is  re-enacted  with  unim- 
portant changes  in  the  Revised  and  General  Statutes. 

The  two  requisites  for  bringing  the  occupant  under  the 
seven  years'  law  are  these :  First,  his  title  must  be  good  in 
every  other  respect  except  this  one  of  flowing  from  the  Com- 
monwealth, when  the  latter  had  already  parted  with  the  estate ; 
second,  he,  or  his  privies  in  title,  must  not  only  have  had  the 
possession  of  the  land,  but  been  ^'  settled  "  on  it,  that  is,  have 


i^Creighton  v.  Bilbo,  1  Mon.  138. 
This  is,  as  far  as  we  can  find,  the  only 
case  where  the  junior  patentee,  rely- 
ing on  the  older  •*  entry  "  (aupraf  Sees. 
61,  54),  being  out  of  possesnon,  sued 
the  holder  of  the  older  grant  in  equi- 
ty. As  such  a  suit  might  be  brought 
for  a  conveyance  against  the  holder 
of  the  legal  title,  irrespective  of  pos- 
session, it  might  have  been  held  that 
the  bar   of   time   should   have   run 


against  the  equitable  claimant,though 
his  adversary  was  not  in  possession 
for  twenty  years.  But  the  court 
treated  the  bill  in  equity  as  a  simple 
ejectment  bill,  to  be  defeated  only  by 
twenty  years  of  adverse  possession. 

^'Gossom  y.  Donaldson,  18  B.  M. 
280,  240. 

"Jones  V.  Chiles,  7  Dana,  628,  686. 

iM.  and  B.  Stat.,  II,  1141;  Litt. 
Laws  Ky.,  IV",  66. 
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lived  on  it  for  seven  years  after  the  derivation  of  their  title 
from  the  Commonwealth.' 

The  instrument  on  which  the  occupant  relying  on  the  seven 
years'  law  rests  is,  of  course,  the  younjjjer  entry,  survey,  or 
patent,  otherwise  there  need  be  no  limitation  ;  but  it  must  not 
be  void.  We  have  heretofore'  pointed  out  in  what  cases  un- 
lawful entries  and  surveys,  and  especially  unlawful  patents 
are  void,  and  found  this  harsh  rule  to  apply  mainly  to  patents 
under  the  county  warrant  laws  beginning  in  1836,  which,  as 
far  as  they  are  laid  on  lands  not  then  vacant,  are  denounced 
as  "  null  and  void."*  Hence  a  grant  under  these  laws  either 
gives  a  good  title,  or  it  does  not  even  confer  that  shadow  of 
title  which  is  demanded  under  the  seven  years'  law.  Though 
the  defendant's  title  must  come  by  way  of  a  "  record  "  from 
the  Commonwealth,  it  need  not  be  derived  from  the  patentee 
by  recorded  deeds ;  there  may  be  equitable  transfers,  and  a 
parol  lease  may  be  the  last  link  in  the  chain.' 

The  word  "  settlement"  was  at  first  held  equivalent  to  cul- 
tivation, but  was  soon  defined  as  '*  dwelling  "  or  "  domicil,"* 
While  the  change  in  the  statute  may  no  longer  exclude  a  resi- 


'"Na  action  at  law  or  in  equity 
shall  be  brought  under  ...  an  ad- 
verse, interfering  entry,  survey,  or 
patent,  to  recover  the  title  or  posses- 
sion from  an  occupant  where  he,  or 
the  person  under  whom  he  claims, 
has  a  connected  title  thereto  in  law 
or  in  equity,  deducible  of  record  from 
the  Commonwealth,  and  has  ...  an 
actual  occupancy  of  the  same  by  set- 
tlement thereon  for  seven  years  be- 
fore the  commencement  of  the  action; 
and  such  possession  shall  bar  and  toll 
the  right  of  entry  into  such  land  by 
any  person  under  an  adverse  title  or 
claim,  and  .  .  .  shall  vest  the  title  in 
the  occupant  or  his  vendee."  (Gen. 
Stat,  Ch.  71,  Art.  II.)  The  old  law 
contained  a  clause,  here  left  out,  and 
enforced  in  some  of  the  older  cases, 
"  where  the  settler  shall  have  acquired 
such  title  or  claim  after  the  time  of 


the  settlement  made,  the  limitation 
shall  begin  to  run  only  from  the  time 
of  acquiring  such  title  or  claim."  (See 
Hunter  V.  Ayres,  16  B.  M.  210,  216.) 
This  omission  must  have  some  force. 
'  Sees.  66  and  67. 

*  McMillan,  v.  Hutcheson,  4  Bush, 
613.  The  same  rules  apply  to  the 
statute  in  favor  of  occupying  claim- 
ants, supra^  Sec.  84. 

*  Poage  V.  Chinn,  4  Bush,  60,  64. 
But  a  mere  claim  to  hold  under  the 
junior  patentee  or  his  assigns,  with- 
out a  contract  connecting  the  de- 
fendant with  such  title,  is  not  enough. 
(Ibid.  p.  68.) 

•The  word*  "residence"  is  first 
used  in  Hog  v.  Perry,  1  Litt.  178. 
The  construction  is  plainly  set  forth 
in  May  v.  Jones,  4  Litt.  21,  22,  and 
has  been  followed  ever  since. 
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dent,  who  within  the  seven  years  purchases  the  title  of  the  ju- 
nior patentee,  from  the  benefits  of  the  statute,  it  is  nevertheless 
clear  that  such  junior  patent  (or  other  original  basis  of  right) 
must  be  seven  years  old  before  the  bringing  of  the  suit;  in 
other  words,  that  the  residence  of  a  squatter  on  what  he  sup- 
poses the  public  domain,  but  what  is  really  the  property  of  a 
former  patentee,  can  not  be  counted  into  the  seven  years. 

The  residence  during  the  seven  years  may  have  been  had 
by  several  privies  in  estate,  as  ancestor  and  heir,  vendor  and 
vendee,  landlord  and  tenant,  and  the  terms  of  residence  will 
be  added  up.^  It  was  said  in  one  case  that  the  seven  years' 
bar  can  be  allowed  only  against  an  elder  "  entry,  survey,  or 
patent,"  but  not  against  a  statutory  grant.® 

Whenever  the  defendant  can  bring  himself  within  the  seven 
years'  law,  he  may  retain  not  only  his  inclosure  within  which 
he  dwells,  but  the  whole  tract  of  which  that  residence  forms  a 
part,  on  the  same  principles  as  he  might  protect  the  whole 
tract  under  the  twenty  (now  fifteen)  years'  law;*  that  is,  the 
"  settlement"  must  be  within  the  lap  or  interference.^*^ 

A  saving  is  made  by  this  law  "  in  favor  of  "  an  infant,  a 
married  woman,  (one)  of  unsound  mind,  or  out  of  the  United 
States  in  the  employment  of  the  United  States  or  of  this  State, 
at  the  time  the  cause  of  action  accrued,"  and  gives  seven  years 
after  the  removal  of  such  disability ;  '*  bilt  the  disability  of 
one  of  several  claimants  shall  save  only  his  own  right,  and 
not  that  of  another. 

^  White  V.  Bates,  7  J.  J.  Mar.  638,  »<>  Bite's  heirs  v.  Shrader,  8  Litt. 

542.  444. 

8  Trustees  Ky.  Seminary  v.  Payne,  **  Latter  part  of  the  one  section  of 

8  Mon.  161,  164.  Chapter  71,  Article  II. 

»  Poage  V.  Chinn,  4  Dana,  60,  67. 
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Sec.  112.  Limitation  in  Suits  for  Chattels. 

Note. — The  law  of  Kentucky  especially  applicable  to  personalty  will 
be  treated  in  this  book,  as  far  as  it  lies  within  the  scope  of  the  work ;  also 
some  of  those  rules  of  equity,  not  heretofore  discussed,  as  to  priorities  in 
property  and  effects  of  all  kinds,  and  the  laws  concerning  fraudulent  con- 
veyances, and  for  preventing  preferences  among  creditors;  also  certain  trusts 
and  "fraud  and  mistake." 


Section  105.  Devolution  on  Personal  Representa- 
tives. In  all  countries  governed  by  the  common  law,  and  so 
in  Kentucky,  the  personal  estate  of  a  decedent,  upon  his  death, 
vests  in  his  executor  or  administrator  in  trust  for  the  legatees, 
distributees,  and  creditors.  The  manner  of  appointment  and 
of  qualifying  such  representatives,  and  most  of  their  duties, 
are  regulated  by  the  written  law.* 

^  Gen.  Stat.,  Oh.  39,  Art.  I,  being  of  appointment,  bond,  oatb,  responsi- 

devoted  to  the  powers  and  duties  of  bilities,  in  the  main,  of  administra- 

personal  representatives,  but  main-  tors.    Man y  sections,  however,  apply 

ly  of  executors;  Art.  II,  to  the  mode  .   to  both  classes  of  representatives. 
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The  person  named  in  the  will  as  executor  can  not  act  (ex- 
cept to  bury  the  testator,  pay  for  the  funeral,  and  "  preserve '' 
the  estate)  till  the  will  is  probated,  and  until  he  has  qualified 
in  the  court  probating  the  will.     An  executor,  or  an  adminis- 
trator with  the  will  annexed^  takes  an  oath  and  gives  bond ; 
the  former  may  by  a  request  in  the  will  be  excused  from  giv- 
ing sureties  on  his  bond ;  but  even  in  case  of  such  a  request 
the  County  Court  may  for  good  cause^  with  or  without  the 
motion  of  an  interested  party,  require  it.     Though  called  a 
bond,  the  instrument  is  an  unlimited  covenant.     It  is  signed 
by  the  executor,  or  administrator  c.  t  ci.,  and  surety  or  sureties, 
attested  by  the  clerk,  and  "  carefully  kept ''  by  the  latter.    Its 
obligation   will    be   discussed   elsewhere.      A   certified   copy 
of  the  order  appointing  and  qualifying  a  personal  representa- 
tive is  a  sufficient  proof  of  his  title.     The  executor  of  an  ex- 
ecutor has  no  authority  over  the  first  estate,  but  when  an  ex- 
ecutor dies  the  estate  falls  to  an  administrator  de  bonis  non 
cum  testamento  annexo.      An  administrator  c.  L  a.  is  appointed 
by  the  County  Court  when  no  executor  is  named  in  the  will, 
or  when  all  that  are  named  fail  to  qualify ;  and  preference 
should  be  given  to  the  person  having  the  best  right  to  admin- 
ister in  case  of  intestacy ;  and  such  appointment  may  be  made 
temporarily  if  the  named  executors  are  under  age,  though  by 
special  request  in  the  will  an  executor  may  qualify  and  act  while 
an  infant.     A  married  womxin  can  not  be  appointed  execvi&r  or 
administrator.     And  the  representative  character  of  a  woman 
ceases  at  the  moment  of  her  marriage,  and  does  not  pass  to  her 
husband.     When  thus,  or  otherwise,  the  powers  of  a  represent- 
ative cease,  an  administrator  de  bonis  non  is  appointed.  If  the 
executors  named  in  the  will  refuse  to  act,  and  no  one  else  will 
undertake  the  estate,  the  court  shall,  after  a  lapse  of  three 
months,  give  the  administration  to  the  public  administrator  of 
the  county,  and  if  there  be  none,  to  the  sheriff,  who  shall  have 
all  the  powers  of  a  personal  representative,  and  these  shall 
not  expire  with  his  terra  of  office  as  sheriff.     **  If  a  personal 
representative  shall  reside   out  of  the  State,  or  become  in- 
sane, or  bankrupt,  or  insolvent,  or  in  failing  circumstances, 
the  court  shall  remove  him" — in  some  cases  upon  ten  days' 
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notice ;  and  whenever  there  is  no  representative  the  court 
shall  appoint  one.  During  a  will  contest,  or  in  other  cases  of 
delay,  a  "  curator  ^^  may  be  appointed,  in  whom  the  personalty 
vests,  but  who  has  no  power  to  pay  debts,  legacies,  or  distrib- 
utable shares.  (Article  II,  Sections  1,  2,  3,  4,  5,  6,  7,  11,  12, 
14,  16,  17,  18,  19,  20,  21.) 

The  same  court  which  would  have  jurisdiction  to  probate 
a  decedent^s  will  may  appoint  an  administrator  in  case  of  in- 
testacy, but  no  original  administration  can  be  granted  more 
than  twenty  years  after  the  decedent^s  death.  The  court  shall 
prefer  the  relatives  who  apply;  first,  the  surviving  hus- 
band or  wife,  then  other  distributees,  or  "  one  or  more  of  them 
whom  the  court  shall  judge  will  best  manage  the  estate.^'  If 
no  relatives  apply  at  the  second  term  of  court,  administration 
shall  b6  given  to  a  creditor,  or  to  any  other  person.  Upon 
the  establishment  of  a  will  the  administration  ceases,  and  the 
esta^te  passes  to  a  representative  who  will  execute  the  will. 
The  administrator,  when  appointed,  must  take  an  oath  and 
give  bond,  or,  rather,  an  unlimited  covenant,  to  be  signed  by 
him  and  his  surety  or  sureties,  and  to  be  attested  and  carefully 
kept  by  the  clerk.  If  his  sureties  become  insufficient,  a  per- 
sonal representative  may  be  required  to  give  an  additional 
bond,  or  upon  the  demand  of  his  sureties  who  wish  to  be  released 
he  may  be  ruled  to  give  a  new  bond,  and  may  in  either  case 
be  removed  for  failure  to  furnish  such  additional  or  new 
bond.     (Article  II,  Sections  1,  2,  3,  4,  5,  9,  10,  12,  13.) 

All  sales  of  personal  estate  made  by. a  personal  representa- 
tive shall  stand  good  though  his  appointment  be  afterward  set 
aside,  or  his  letters  revoked,  or  the  will  which  he  was  to  exe- 
cute turned  out  invalid,  if  there  was  good  faith  in  the  pur- 
chaser.    {Ibid.y  Section  14.) 

The  personal  representatives  shall  sell  the  goods  (other 
than  specific  legacies)  liable  to  perish,  to  be  consumed,  or  to  be- 
come worse,  at  auction,  upon  a  credit  of  from  three  to  twelvo 
months,  and,  if  needful  to  pay  debts,  all  other  goods.  If  the 
testator  so  direct,  the  estate  (unless  for  debts)  need  not  be  sold. 
(Sections  17,  19,  20.) 

Land  held  pur  autre  vie  shall  upon  the  death  of  the  holder 
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pass  as  personalty;  also  all  emblements  on  the  lands  of  a  per- 
son dying  after  March  first,  and  severed  before  the  last  of 
December ;  but  all  emblements  growing  on  the  land  on  the 
last  of  December  and  before  March  first,  when  the  owner  dies 
in  the  meanwhile,  go  with  the  land.  The  lessee  of  a  tenant 
for  life,  who  dies  after  March  first,  may  hold  under  his  lease 
to  the  end  of  December,  paying  a  reasonable  rent  to  the  re- 
mainder-man. (This  applies,  of  course,  to  lands  held  in  hus- 
bandry, not  to  city  lots.)  Kent  not  due,  at  the  death  of  the 
holder  of  an  uncertain  estate,  to  him  and  those  coming  in  af- 
ter him,  shall  be  apportioned,  unless  the  will  creating  the 
estates  direct  otherwise.     (Sections  26,  27,  28,  29,  30.) 

Non-resident  representatives  of  persons  dying  as  non-resi- 
dents, may,  on  giving  bond,  sue  for  debts  in  thisv  Common- 
wealth. The  bond  is  conditioned  to  pay  any  debt  of  the 
decedent  to  a  resident  of  this  State  to  the  amount  of  assets 
here  received.  (The  bond  is  mentioned  tw^ice,  as  if  one  were 
to  be  given  before  action,  another  before  judgment;  but  this 
is  hardly  meant.)  But  if  a  representative  qualify  in  this  State^ 
he  alone  can  bring  suits.     (Sections  43,  44,  45.) 

A  representative  can  only  resign  after  settling  his  accounts, 
in  which  case  the  court  shall  order  him  to  deliver  the  dece- 
dent^s  estate  to  his  successor.     (Section  46.) 

A  public  administrator  (in  the  General  Statutes  it  was  a 
public  administrator  and  guardian)  shall  be  appointed  by  the 
County  Judge  in  every  county,  to  whom  all  estates  shall  be 
committed  for  whom  no  one  applies.  (Sections  47,  as  amended, 
48,  49,  50.) 

In  suits  to  settle  decedent's  estates  the  court  may  order 
the  sale  of  choses  in  action.  (Section  51.)  The  commission 
to  personal  representative  is  five  per  cent.  (Section  51,  as 
amended  by  act  of  March  17,  1876.*) 

The  other  parts  of  the  chapter  treat  of  the  liabilities  of 
the  representative  and  of  his  sureties,  of  the  powers  over  the 
testator's  lands,  which  an  executor  or  an  administrator  c.  t.  a. 
may  wield  (see  supra,  Section  65)  to  the  marshaling  of  assets, 
interest  on  debts,  to  proof  of  debts  and  mode  of  procedure. 

»  B.  and  F.  Gen.  Stat.,  p.  608. 
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The  foremost  factor  in  the  title  to  the  estate  is  the  jurisdic- 
tion of  the  court  issuing  the  "  letters.^'  We  have  shown,  at 
the  end  of  Section  64,  what  County  Court  may  prove  a  will, 
and  by  reference,  as  shown  above,  the  same  court  may  grant 
"  letters."  It  was  held  at  one  time  that  lands  alone  belonging 
to  a  decedent  dying  abroad  would  not  give  jurisdiction  to  the 
County  Court  of  the  sitibs  to  appoint ;  but  this  view  has  been 
overruled,  and  land  without  chattels  or  effects  is  now  held 
enough  to  give  jurisdiction  in  such  a  case.^  Goods  brought 
into  the  State  after  the  non-resident's  death  do  not  give  juris- 
diction ;  the  ownership  of  such  goods  remains  in  the  foreign 
representative.* 

But,  as  shown  in  Section  78,  nothing  appearing  to  the  con- 
trary, the  appointing  County  Court  has  the  presumption  in 
its  favor;  thus  an  appointment  implies  that  there  was  a  va- 
cancy.* The  powers  of  a  female  representative,  appointed  or 
qualified  in  Kentucky,  cease  with  her  marriage;  she  and  her 
husband  can  only  act  as  executors  of  their  own  wrong,  and  as 
such  they  may  have  a  settlement  in  the  County  Court.^  The 
rule  is  statutory  and  does  not  affect  a  foreign  executrix  who  is 
sued  in  this  State ;  it  is  presumed  that  the  common  law  rule, 
not  taking  from  her  her  representative  character,  is  the  law  of 
each  sister  State.^ 

The  administrator's  right  at  lAw  to  recover  chattels,  or  even 
money,  in  the  hands  of  the  widow  or  other  distributee,  can  not 
be  met  by  claims  to  her  or  his  share,  for  such  share  is  recov- 
erable only  after  the  estate  is  collected  and  settled.  But  the 
right  to  sue  a  former  representative  for  a  devastavit,  or  for  the 
balance  remaining  in  his  hands,  does  not  go  to  the  administra- 
tor de  bonis  non;  it  must  be  exercised  by  the  distributees  (if 
the  creditors  are  satisfied)®,  notwithstanding  an  act  of  January 
21,  1856,  which  is  re-enacted  as  Section  46,  of  Article  II,  in 
the  General  Statutes ;  for  the  estate  to  be  delivered  by  the 

•Thum  V.  Gresham,  2  Mete.  306,  Bush,  77,  87. 

overruled    in    Hyatt    v.    James,    8  •  Duhme  v.  Young,  8  Bush,  848. 

Bush,  9.  ^  Moss  V.  Rowland,  Ihid.  606. 

*  Embry  v.  Miller,  1  A.  K.  Mar.  300.  »  Cook  v.  Burton,  6  Bush,  64 ;  War- 

*Warfleld    v.    Brand's  adm'r,    18  field  v.  Brand's  adm'r,  18  Bush,  77, 89. 
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resigning  representative  is,  as  at  common  law,  to  be  understood 
as  that  only  which  is  '^  onadministered,^'  that  is,  in  kind  and 
unchanged.  It  is  plain  that  a  foreign  administrator  on  the 
estate  of  one  who  died  as  a  resident  of  Kentucky  can  not 
bring  an  action  here.*  A  foreign  administrator,  whether  of 
the  estate  of  a  Kentuckian  or  of  any  other  person  who  comes 
to  and  settles  in  Kentucky,  may  be  sued  in  Kentucky  by  the 
persons  entitled  for  the  assets  in  his  hands,  his  liability  to  be 
measured  by  the  laws  of  the  State  in  which  he  is  appointed,^* 
not,  however,  when  he  has  not  become  a  resident  of  this 
State."  There  seems  to  be  no  distinction  in  these  matters  be- 
tween a  foreign  executor  and  a  foreign  admiiiistrator. 

As  to  the  measure  and  contents  of  the  personal  estate,  it 
has  been  held  that  rents  of  land  accruing  after  the  decedent's 
death  are  not  assets,  and  when  he  was  the  owner  in  fee,  will^ 
notwithstanding  the  section  quoted,  go  to  the  heir;  but 
upon  the  death  of  an  owner  whose  estate  comes  to  an  end 
with  his  life,  such  rents  are  apportioned  (according  to  length 
of  time)  in  accordance  with  that  section,  between  his  personal 
representative  and  those  in  remainder,  reversion,  or  reverter.*^ 
Where  land  is  let  on  shares  by  a  life  tenant,  his  share  of  the 
crop  after  deducting  the  seed  furnished  by  him,  which  must  be 
set  aside  to  his  estate  first,  is  rent,  and  should  be  apportioned 
between  that  estate  and  those  in  remainder.**  Rents  arising 
after  the  owner's  death,  and  while  the  land  is  in  the  hands  of 
heirs  or  devisees,  are  not  assets  at  all,  or  liable  to  creditors ; 
even  rents  accruing  after  a  settlement  suit  has  been  brought.'* 
Remainder  interests  in  chattels,  though  they  be  subject  to  a 
contingency,  are  yet  assets.** 

Where  a  representative  transfers  a  note  which  is  part  of  the 
assets  unlawfully,  though  he  might  be  estopped  himself  from 

•Conner  v.  Paul.  12  Bush,  144.  "  Redmon  v.  Bedford,  80  Ky.  18. 

lOManion's  adm'r  v.  Titsworth,  18  "  Ball  v.  First  Nat.  Bank,  80  Ky. 

B.    M.  682,   relying  upon  Dorsey'a  501 ;  intimating  that  in  case  of  threat* 

ex'r  V.  Dorsey's  adm'rs,  6  J.  J.  Mar.  ened  waste  the  creditors  might  reach 

280;  Atchison's  heirs  v.  Lindsey,  6  the  rents  through  a  receivership. 

B.  M.  86.  "  Bowling  v.  Dobyns,  6  Dana,  484> 

"  Baker  v.  Smith,  3  Mete.  264.  446.     (See  also  Grayson  v.  Tyler,  80 

"  Rank  v.  Hill's  adm'r,  8  Bush,  66.  Ky.  868.) 
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reclaiming  it^  an  administrator  de  bonis  non  would  not  be  so 
estopped,  but  can  sue  the  wrongful  assignee  for  the  note  or 
its  value,  such  note  being  "  assets  unadministered."  " 

The  statutory  allowance  may  be  lessened  by  the  provisions 
of  a  will  by  which  the  executor  is  bound,  if  he  acta  under  it.*^ 
But  where  the  sum  named  in  the  will  is  exhausted  by  the  first 
acting  executor  who  administers  in  part  only,  his  successor 
who  has  to  settle  up  the  estate,  ought  to  have  his  commission.^* 
By  agreement  with  distributees  or  legatees  the  representative 
may  give  up  his  compensation  in  whole  or  in  part :  no  public 
policy  forbids  such  an  agreement. *• 

Sec.  106.  Distribution  and  Advancements.  The  Gen- 
eral Statutes  point  out  five  respects  in  which  the  distribution 
of  personal  estate  differs  from  the  course  of  descent  of  lands 
(for  which  see  supra^  Section  58),  and  it  differs  in  these  only.* 

1.  The  estate  of  an  infant  is  distributed  as  if  he  was  an 
adult. 

2.  An  alien  may  be  a  distributee. 

3.  A  husband  has  the  whole  surplus  of  his  dead  wife. 

4.  The  widow  has  one  third  when  there  is  issue ;  one  half 
when  there  is  none.  And  the  widow  renouncing  the  hus- 
band's will  may  always  have  her  distributable  share. 

5.  A  long  list  of  articles  "are  exempt  from  distribution  and 
sale,  and  shall  be  set  apart  to  the  widow  or  infant  child  or  chil- 
dren, by  the  appraisers  of  an  estate  of  an  intestate,^'  being  in  the 
main  the  same  articles  that  are  set  aside  from  execution  or  at- 
tachment.'   The  articles  or  sums  named  on  behalf  of  "  each  in- 


1*  Reed  v.  Reeves'  adm'r,  18  Bush, 
447. 

"  Brown  v.  Brown,  6  Bush,  648. 

w  Young  V.  Smith,  9  Bush,  421. 

^'  Bate  y.  Bate,  11  Bush,  689,  where 
an  adm'r  agreed  to  charge  nothing 
for  his  services. 

»Gen.  Stat.,  Ch.  81,  Sees.  11,  12. 

'  Two  horses,  or  one  horse  and  yoke 
of  oxen,  and,  if  not  on  hand,  other 
property  or  money  not  to  exceed 
$100  per  head;  two  cows  and  calves; 
if  none,  other  property  or  money  not 


to  exceed  $20  for  each  cow  and  calf; 
all  the  poultry  on  hand ;  if  none,  other 
property  or  money  not  to  exceed  $5 ; 
all  the  spun  yarn  and  manufactured 
cloth  and  carpeting  manufactured  hy 
the  family  necessary  for  its  use;  if 
none,  in  lieu  thereof  other  property 
or  money  not  to  exceed  $20;  all  of 
the  wearing  apparel ;  the  family  Bible 
and  one  table,  or  in  lieu  of  the  family 
Bible  and  table,  $8  each ;  one  loom, 
spinning  wheel,  and  cards,  and  in  lieu 
thereof,  either  money  or  property  not 
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fant  child  "  are  given  to  the  widow  only  on  account  of  children 
living  with  her.  The  articles  given  to  the  widow  in  her  own 
right,  and  on  account  of  each  child,  must  be  stated  separately. 
The  articles  are  not  set  aside  to  the  widow  when  there  is  a  will 
which  disposes  of  them  otherwise ;  but  the  widow  may  re- 
nounce the  will  and  thus  have  those  articles  as  well  as  her 
dower  and  distributive  share.  By  living  in  adultery  the 
widow  (unless  there  be  condonation)  forfeits  her  distributable 
share  and  enumerated  articles/  and  a  husband  who  separates 
from  his  wife  and  lives  apart  from  her  in  adultery  loses  his 
rights  as  distributee.^  A  divorce  a  vinculo  makes  an  end  of 
*^  distribution  ^'  as  well  as  of  curtesy  and  dower.*     The  cor- 


to  exceed  $15 ;  two  beds,  bedding, 
and  furniture;  if  not  on  band,  either 
property  or  money  not  to  exceed  $40 
in  value  each;  one  half  dozen  plates, 
one  half  dozen  cups  and  saucers,  one 
coffee  pot,  one  teapot,  one  half  dozen 
knives  and  forkb,  one  oven  and  pot ; 
if  none  on  hand,  other  property  or 
money  not  to  exceed  $1  each;  one 
cooking-stove  and  appendages  and 
other  cooking  utensils,  not  exceeding 
$25  in  value;  but  if  not  on  hand, 
nothing  shall  be  set  apart  in  lieu  there- 
of; one  half  dozen  chairs,  or  so  many 
as  shall  not  exceed  $8  in  value;  and  if 
not  on  hand,  other  property  or  money 
not  to  exceed  $8 ;  one  saddle  and  ap- 
pendages, together  with  bridle ;  and 
if  not  on  hand,  other  property  or 
money,  in  lieu  thereof,  not  to  exceed 
$10;  one  plow  and  gear,  or  in  lieu 
thereof,  if  none  on  hand,  other  prop- 
erty or  money  not  to  exceed  $10 ;  one 
ax,  one  hoe ;  if  none,  other  property 
or  money  not  exceeding  $1  each;  one 
sewing  machine,  if  on  hand ;  if  not, 
nothing  shall  be  set  apart  in  lieu  of 
it;  a  sufficiency  of  provisions,  includ- 
ing breadstufis,  to  sustain  the  widow 
and  infant  children  residing  with  her 
one  year;  and  if  there  is  not  a  suf- 
ficiency of  provisions  on   hand   for 


that  purpose,  then  so  much  of  the 
live  stock  suitable  for  that  purpose, 
and  of  the  growing  crop,  if  any,  as 
may  be  necessary  to  supply  the  de- 
ficiency ;  and  if  not  on  hand,  other 
property  or  money,  in  lieu  thereof, 
not  exceeding  $50,  for  the  support  of 
the  widow -and  each  infant  child  liv- 
ing with  her.  If  there  is  an  infant 
child  or  children,  and  no  mother  sur- 
viving, there  shall  be  set  apart  for 
the  support  of  such  infant  child  or 
children  the  articles  aforesaid;  and 
if  such  articles  are  not  on  hand,  then 
other  articles  or  money  shall  be  set 
apart  in  lieu  thereof;  but  in  no  case 
shall  appraisers  set  apart,  to  either 
widow,  or  child,  or  children,  property 
or  money  in  lieu  of  the  articles  al- 
lowed by  law  of  greater  value  in  the 
aggregate  than  $750.  By  an  act  of 
March  8,  1884,  a  wagon,  or  $60  in 
lieu  thereof,  are  added  to  the  list  of 
articles,  but  so  that  the  total  is  not 
to  exceed  $750  in  value.  See  B.  and 
F.  General  Statutes,  p.  488. 

^Ibid.,  Sec.  13.  QuoRre:  How  will 
such  forfeiture  affect  infant  children  ? 

*  Ibid.,  Section  14. 

»  Act  of  Fob.  16, 1874.  ( B.  and  P. 
General  Statutes,  p.  742.) 
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responding  law  in  the  Revised  Statutes  charged  the  widow  with 
the  articles  thus  set  aside  as  against  children  not  residing  with 
her ;  but  the  present  law  contains  no  clause  to  that  effect^  and  it 
seems  that  the  enumerated  goods  or  money  equivalent  are  given 
to  the  widow  or  infant  children  as  a  first  claim  upon  the  estate 
in  all  cases,  and  the  .residue  is  thereafter  divided,  and  they 
then  get  their  full  share  of  such  residue  without  regard  to  the 
articles  already  received  alike,  whether  children,  or  ascend- 
ants, or  collaterals,  are  the  other  distributees.* 

The  decisions  on  the  course  of  descent,  collected  in  Section 
58,  are  applicable  to  the  course  of  distribution. 

The  issue  of  an  adopted  child  will,  just  like  natural  issue, 
reduce  the  widow's  distributable  share  to  one  third.^ 

The  word  "  heirs,^^  not  only  in  wills,  but  even  in  statutes^ 
will  often  from  the  context  appear  to  refer  to  personal  estate, 
and  will  then  be  held  to  be  equivalent  to  "  distributees." 

Under  the  statute  discussed  in  Section  105,  the  widow  and 
next  of  kin  are  not  entitled  to  their  distributive  share  until 
nine  months  have  elapsed  from  the  appointment  of  the  admin- 
istrator, nor  can  they  demand  payment  then  except  against 
an  indemnifying  or  refunding  bond.  By  delivering  the  estate 
into  court  in  a  settlement  suit,  the  administrator,  of  course, 
escapes  all  further  reliability ;  but  within  five  years  after  the 
grant  of  administration  the  court  may  demand  such  a  bond 
from  distributees  or  legatees  before  allowing  them  to  draw 
their  share.® 

It  is  proper  here  to  speak  of  advancements,  though  they 
apply  now  as  much  to  the  division  of  lands  as  to  the  distri- 
bution of  personalty,  in  which  they  first  took  rise.  Under 
the  statute  •  any  property  given  or  devised  by  a  parent  or 
grandparent  shall  be  charged  to  the  descendent  receiving  it, 
or  those  claiming  through  him  (not,  however,  in  favor  of  ^the 
widow),  at  the  value  when  given,  except  "  the  maintaining  or 
educating,  or  giving  of  money  to  a  child  or  grandchild  with- 
out any  view  to  a  portion  or  settlement  in  life." 

•  Newman  v.Winlock,  3  Bush,  241.  ^Qen.  Stat.,  Oh.  81,  Sec.  19;  Ch. 

T  Atchison  v.  Atchison's  ex're,  11       39,  Art.  II,  Sec.  11;  C.  P.,  Sec.  486. 
Ky.  Law  Rep.  708.  » Gen.  Stat.,  Ch.  31,  Sees.  16, 16. 


398 


KENTUCKY   JURISPRUDENCE. 


[CH.  XVI. 


Hence,  if  there  is  a  partial  intestacy,  the  undevised  estate 
will  be  used  to  equalize  those  who  are  postponed  in  the  will, 
and  this  a  testator  can  only  prevent  by  expressing  his  intent 
so  plainly  as  in  fact  to  dispose  of  his  whole  estate,  and  thus  not 
dying  intestate  as  to  any  part."  Where  a  testator,  after  divid- 
ing his  estate  unequally,  directed  that  the  share  of  one  son,  if 
it  lapsed,  should  go  by  the  *'  law  of  descent  and  distribution," 
the  share  was  adjudged  to  be  a  fund  for  equalizing  a  postponed 
child  with  the  others  ;  for  the  law  of  advancement  is  a  part  of 
that  of  descent  and  distribution,"  and  so  where  the  testator  de- 
vises to  two  sons  land,  and  charges  them  with  a  sum  of  money, 
intimating  that  the  land  is  more  valuable,  the  sum  of  money 
is  undevised  estate  and  becomes  a  fund  for  equalizing  the 
children.  A  devise  of  a  thing  to  a  child  for  life,  with  re- 
mainder to  the  issue  of  that  child,  and  remainder  over  on 
failure  to  issue,  or  a  fee  defeasible  on  failure  of  issue,  or  in 
like  manner  of  the  issues  and  profits,  will  be  charged  at  the 
value  of  the  thing  itself,"  and  a  gift  to  a  son-in-law  during 
his  daughter's  life,  and  with  no  other  motive  than  his  being 
such  daughter's  husband,  will  be  charged  to  the  daughter  or 
her  issue ;  but  such  a  gift  to  a  son-in-law  after  the  daughter's 
death,  or  to  the  grandchildren  during  the  life  of  the  interme- 
diate parent,  is  looked  upon  as  a  bare  gratuity."  The  ad- 
vancement is  valued  as  of  the  time  when  the  gift  is  perfected 
by  deed  or  delivery,  though  the  property  have  been  received 
and  enjoyed  long  before."     And  a  gift  reserving  a  life  estate 


^^Clarkson  v.  Glarkson,  8  Bush, 
655,  where  the  testator  divided  his 
slaves  hy  will,  said  of  his  land  only 
that  two  named  children  should  have 
no  part  therein,  and  said  nothing  as 
to  the  other  personalty ;  held  that  the 
land  was  devised  to  the  other  chil- 
dren, hut  the  personalty  remained  a 
fund  out  of  which  to  equalize  the 
•children. 

"  Cole  V,  Palmer,  1  Bush,  871 ;  Ken- 
aker  v.  Lafferty's  adm'r,  5  Bush,  88. 

"  Bowles  V.  Winchester,  18  Bush,l. 
But  a  life  estate  without  remainder 


to  issue  was  in  the  same  case  charged 
at  its  tahle  value. 

^'  Barher  v.  Taylor's  heirs,  9  Dana, 
86 ;  Stevenson  v.  Martin,  11  Bush,  485. 

"  Bowles  V.  Winchester,  and  Ste- 
venson V.  Martin,  tibi  supra.  And 
where  mortgaged  land  is  given  as  an 
advancement  hy  a  warranty  deed, 
leaving  to  the  heir  only  the  equity  of 
redemption,  he  will  he  chargeahle 
with  that  only,  and  may,  suhject  to 
his  share,  sue  the  estate  on  the  war- 
ranty, Polly's  ex'rs  v.  Polly,  82  Ky. 
64. 
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in  the  grantor  is  a  good  advancement,  and  is  valued  as  of  the 
time  of  his  death."  Where  land  is  given,  the  rents  can  not  be 
charged  (for  an  advancement  does  not  bear  interest);"  but 
where  the  use  alone  is  given,  if  it  be  for  a  "  settlement  in  life," 
the  rental  value  may  be  charged.*^  While  a  devisee  can  not  con- 
trovert the  recital  of  advancements  in  a  will,  stated  as  a  reason 
for  lessening  the  amount  left  to  him,  the  children  are  not  es- 
topped in  the  distribution  of  undevised  estate  by  the  parentis 
declarations,  in  or  out  of  the  will,  as  to  his  intention,'^  or  as  to 
the  value  of  the  advancements.'*  The  law  itself  says  what  shall 
be  charged  as  an  advancement,  and  at  what  rate.  The  excep- 
tion as  to  money  has  been  thus  paraphrased :  ^^  money  given 
for  purposes  of  amusement,  or  health,  or  education  and  main- 
tenance, or  temporary  enjoyment,  and  not  with  a  view  to  its 
investment."*  When  the  will  devises  land  and  is  silent  as  to 
personalty,  and  the  testator  thereafter  sells  the  land  and  mixes 
the  proceeds  with  his  personalty  so  as  to  adeem  the  devises, 
the  personal  estate  thus  increased  is  a  fund  for  equalizing  ad- 
vancements.*" 

But  where  a  son  accepted  from  his  father  a  sum  of  money  as 
his  full  share  of  the  estate,  and  receipted  for  it,  and  bound 
himself  in  the  receipt  never  to  set  up  a  claim  against  him  or 
his  estate,  he  was  estopped  from  any  further  claim  as  heir  or 
distributee." 

Sec.  107.  Legacies.  The  common  law  rule  by  which  the 
legatee  does  not  gain  the  legal  title  to  even  a  specific  legacy, 
unless  by  the  executor's  consent,  or  through  a  decree  against 
him,  is  the  law  in  Kentucky.     The  rules  for  construing  devises, 

**  Hook  V.  Hook,  18  6.  M.  526.  ^*  Glarkson  v.  Glarkson,  ubi  ntpra. 

^•Montjoy   v.    Maginnis,  2   Duv.  ***  Clarke  v.  Clarke,  wfti  supra.     In 

187;  Bowles  v.  Winchester,  «.  s.  Bowles  v.  Winchester,  $16,000  given 

i^Shawhan  v.  Shawhan,  10  Bush,  to  three  children  for  a  pleasure  trip 

600.  were  not  charged.    Money  expended 

1*  Clark  V.  Clark,  17  B.  M.  689, 707,  for  schooling  can  not  be  turned  into 
where  the  father  laid  out  $500  for  a  *  an  advancement  by  the  pleader  call- 
son,  expressly  saying  that  he  intend-  ing  it  *'  a  settlement  and  portion  in 
ed  to  give  him  that  much  more  than  life."  Brannock  v.  Hamilton,  9  Bush, 
his  other  children ;  held  nevertheless  448. 

chargeable.     This    is   approved    in  *^  Miller  v.  Miller,  4  Bush,  482. 

Bowles  V.  Winchester,  u.  s.  •*  Cushing  v.  Cushing,  7  Bush,  269. 
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some  of  which  have  been  heretofore  discussed,  may  be  applied 
to  personal  property,  unless  where  the  nature  of  such  prop- 
erty forbids,  or  at  least  renders  inconvenient  and  unlikely 
a  construction  that  would  in  the  case  of  land  be  natural.  In 
fact,  the  General  Statutes  (following  the  first  revision)  blot  out 
the  distinction  between  "devise  "and  "  bequest," '  and  thus 
extend  to  them  all  those  statutory  provisions  as  to  the  effect  of 
devises  which  we  have  already  discussed.  The  same  statute 
that  makes  a  charge  upon  devised  lands  a  lien  upon  them  ap- 
plies also  to  personalty,  for  it  speaks  of  "  property  "  that  may 
be  devised,'  and  the  same  statute  also  changes  as  to  both  alike 
the  common  law  rules  of  "  ademption."  ' 

A  pecuniary  legacy  is,  when  nothing  else  is  said  in  the*  will, 
payable  one  year  after  the  testator's  death,  and  carries  interest 
from  that  time.*  Where  the  executors  are  to  hold  a  named 
sum  for  the  benefit  of  a  named  person,  they  will  pay  the  in- 
terest only  from  the  end  of  such  year.* 

Precatory  trusts  have  been  carried  very  far,  though  the 
court  said  in  one  case  that  the  doctrine  should  rather  be  re- 
restricted  than  enlarged.^  A  testator  devised  his  whole  estate, 
mainly  lands,  worth  in  all  about  $15,000  to  his  brother,  whose 
fortune  was  about  $200,000.  He  directed  all  his  lands  to  be 
sold.  He  proceeded:  "I  devise  all  the  residue,  etc.,  to  my 
brother  T.,  but  it  is  my  request  of  him  (but  not  as  a  condi- 
tion, etc.)  to  .  .  .  raise  and  educate  Lilly  B.,  and  that  if  she 
is  obedient  to  him  and  his  wife,  is  governed  by  their  advice, 
conducts  herself,  etc.,  does  not  marry  without  their  consent,  re- 
mains with  my  brother  and  does  not  abandon  his  home,  then 
I  request  him  to  expend  for  her  ...  or  settle  upon  her  in 
such  way,  etc.,  as  he  may  think  her  interest  requires,  .  .  . 
$10,000 ;  but  these  requests  are  not  to  be  legally  binding  upon 

I  Gen.  Stat.,  Ch.  21,  Sec.  25.  «  Major  v.  Herndon,  78  Ky,  128. 

» Ibid.,  Cb.  60,  Art.  II,  Sec.  8.  See  Knefler  v.  Shreve,  78  Ky.  297 

«/6irf.,  Art.III.   (Seestfprcr,  Sec.  64,  *(Sec.  86,  IV),  where  the  wife  and 

n.  20.)  children  were  said  not  to  have  an  in- 

*  Ibid.,  Art.  II,  Sec.  2.  terest  in  a  devise  made  to  the  head  of 

*  Chambers'  guardian  v.  Chambers,  a  family,  on  the  ground  stated  in  the 
87  Ky.  144.  will  that  he  would  need  that  much  to 

support  them  comfortably. 
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him,  but  I  desire  ...  to  leave  the  whole  matter  to  his  sense 
of  right,  etc.,  he  being  fully  advised  of  my  wishes  concerning 
the  said  L.  B.,  and  concerning  said  $10,000  which  I  request 
him  to  use  for  her  benefit  if  he  sees  fit  to  do  so,  and  the  con- 
dition of  his  family  is  such  that  he  can  do  so  without  embar- 
rassment/^ Lilly,  the  object  of  the  testator's  care,  complied 
with  all  the  terms.  T.'s  family  was  not  in  need.  He  refused 
to  pay,  but  the  court  adjudged  the  legacy  lof  $10,000  against 
him,  on  the  ground  mainly  that  otherwise  there  would  have 
been  no  use  in  inserting  the  lengthy  clause  in  the  will.^  in  a 
late  case  the  testator,  himself  a  lawyer,  took  the  precaution  to 
say  in  the  will  that  certain  words  of  "  hope ''  should  not  raise 
a  precatory  trust  in  one  contingency,  but  should  in  another^ 
•    and  they  were,  according  to  his  direction,  not  enforced.® 

Evidence  as  to  the  condition  of  the  testator  and  his  estate  will 
be  oftener  invoked  in  construing  bequests  of  personalty  than 
devises  of  land.  A  husband  left  a  large  sum  to  his  wife,  and 
left  it  doubtful  whether  certain  notes  were  to  go  to  her  besides ; 
the  residue  of  the  estate  he  left  to  his  children,  and*  it  would 
have  been  very  little  if  the  notes  went  to  the  wife  beside  the 
sum  named ;  evidence  of  the  quantity  of  the  estate  was  ad- 
mitted in  favor  of  the  construction  that  the  notes  were  to  be- 
counted  as  parts  of  the  sum  bequeathed  to  the  wife.^ 

The  modern  English  rule  in  chancery,  according  to  which 
those  entitled  to  a  future  interest  in  personal  estate  may  have 
such  estate  converted  into  the  public  funds  yielding  the  low- 
est interest  and  affording  the  highest  security,  or,  in  fact,  to 
have  it  converted  in  any  mode  into  interest-bearing  securities, 
is  utterly  unknown  in  Kentucky  practice.  But  the  older  rule, 
which  entitles  the  remainder-man  to  demand  some  sort  of  se- 


'  Bohun  V.  Barrett,  79  Ky.  378. 

^  Enders'  ex'r  v.  Tasco,  11  Ky.  Law 
Reporter,  692,  which  follows  Sale  v. 
Thornberry,  86  Ky.  266,  where  the 
following  words  were  held  not  to 
raise  a  precatory  trust:  "I  only 
make  the  request  of  her,  and  only  as 
a  request,  for  I  feel  that  her  own  kind 
heart,  etc.,  will  prompt  her  to  do  so 


without;  that  in  the  event  she  shall 
marry  again  she  will  see  that  the  in- 
terests of  the  children  in  the  prop- 
erty are  protected."  Held,  not  a 
precatory  trust,  not,  however,  be.- 
cause  the  words  express  no  desire,  as 
on  account  of  the  uncertainty  of  the 
thing  requested. 
9  Henry  v.  Henry,  81  Ky.  342. 
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curity  froni  the  life  tenant  for  the  forthcoming  of  the  person- 
alty, has  been  recognized,"  but  ha«  hardly  ever  been  acted 
upon,  except  in  the  case  of  slaves  under  a  statute  made  for 
securing  remainder  interests.  But  the  life  tenant  who  parts 
with  her  estate  and  possession  in  good  faith  is  not  ))ersonally 
answerable  to  those  in  remainder  for  the  subsequent  loss  of 
the  chatt<jl." 

Sec.  108.  Gift^  inter  t/kos  and  mortis  causa.  The  lawful 
requirements  to  render  gifts  valid  as  against  the  creditors  of 
or  purchasers  from  the  donor  belong  under  the  head  of  Fraudu- 
lent Conveyances.  The  first  requisite  for  making  a  good  gift, 
as  between  the  parties,  is  delivery  ;  the  next,  which  is  strongly 
insisted  on  by  the  Kentucky  courts,  is  this:  that  the  gift 
must  by  its  terms  be  irrevocable.  The  delivery  of  a  chattel 
without  a  valuable  consideration  therefor,  and  accompanied  by 
words,  written  or  spoken,  reserving  to  the  donor  the  right  to 
recall  the  gift,  may,  if  proved  according  to  law,  make  a  good 
last  will;  but  it  is  not  a  valid  gift  ifiter  vivos,  and  is  not  en- 
forcible  against  the  donor's  representatives.  To  deliver  a 
chattel  to  A.  with  instruction  to  deliver  it  to  B.  in  a  con- 
tingency is  not  a  good  delivery.*  Where  money  was  given  to 
the  donee  and  a  note  taken  therefor,  but  an  instrument  given 
in  return  reciting  the  loan  and  note,  and  adding,  *^  if  I  do 
not  collect  the  note  in  my  lifetime,  my  executor  shall  surren- 
der it ;  it  is  a  gift " — the  administrator  was  allowed  to  recover 
the  note  back  after  he  had  surrendered  it  by  mistake.'  Where 
a  deed  of  gift  of  notes  and  of  farm  stock  made  by  a  father  to 
four  sons  was  handed  by  him  to  a  fifth  son,  with  instruction 
to  deliver  it  to  the  donees  after  his  death,  it  was  held  bad  as  a 
gift.'     The  affection  of  a  father  for  even  a  natural  child  is  a 

1®  Yancy  v.  Holladay,  7  Dana,  230,  right  to  recall,  held  invalid  as  a  gift), 

235.'  and  Brown  v.  Brown's  admV,  4  B.  M. 

^*  Bowling's  adm'r  v.  Bowling,  6  588.     In  the  last  case  the  surety  on  a 

B.  M.  31.  note  had  taken  it  up  by  payment,  as 

^Duncan's  adm'r  v.  Duncan,  6  Litt.  the  evidence  showed,  by  way  of  boun- 

12.  ty  to  the  principal  debtor;  it  was  held 

^  Knott's  adm'r  v.  Hogan,  4  Mete.  to  be  discharged,  there  being  a  gift  of 

99,  quoting   above  case ;  also  Wal-  the  money. 

den's  adm'r  v.  Dixon,  6  Mon    170  'Payne  v.  Powell,  5  Bush,  248. 

(delivery  of  a  mare,  reserving  the 
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circumstance  to  show  that  he  meant  a  payment  of  money  on 
his  behalf  as  a  gift.' 

There  can  be  no  deh'very  without  acceptance,  hence  the 
knowledge  of  the  recipient  is  of  weight  in  determining  the  va- 
lidity of  a  gift.  Where  the  holder  of  a  note  indorsed  upon  it  . 
words  of  transfer  to  the  donee,  and  handed  it  to  a  third  person 
with  unconditional  orders  to  deliver  it  to  the  donee  after  the 
giver's  death,  and  informed  the  donee  that  he  had  given  her 
the  not€,  the  gift  was  deemed  complete;  there  was  delivery 
and  freedom  from  reservation.* 

Gifts  mortis  causa  need  delivery  as  much  as  gifts  among 
the  living,  as  was  held  in  the  two  first  cases  quoted  above. 
But  where  money  and  securities  have  already  been  put  into 
the  keeping  of  the  donees,  the  gift  may  be  completed  by  a 
writing  showing  what  has  been  given  and  to  whora.^  In  one 
o&se  the  donor  had  put  a  note  in  the  possession  of,  and  in- 
dorsed it  to  his  lawyer,  and  a  few  days  before  his  death  had 
instructed  him  to  deliver  it  to  his  wife ;  it  was  a  very  narrow 
case,  but  the  gift  was  sustained.^ 

A  note,  though  not  payable  to  bearer,  may  be  "  given " 
mortis  causay  or  otherwise,  by  delivery  without  indorsement.® 
But  the  deposit  in  a  bank  does  not  pass  by  delivery  of  the 
pass-book.*  And  the  holder  of  a  note  upon  his  child  or  son- 
in-law  does  not  release  it  by  merely,  upon  his  death-bed,  stat- 
ing his  wish  that  it  be  given  up.*® 

It  may  be  stated  in  this  connection :  While  an  estate  in  the 
nature  of  a  defeasible  fee  may  be  raised  in  a  chattel  by  will  or 
deed  of  trust,  yet  a  simple  gift,  oral  or  written,  of  a  quasi 
fee  in  personalty,  gives  to  the  first  taker  an  absolute  estate, 
though  made  by  its  terms  defeasible  upon  his  dying  without 
issue;  and  the  possibility  of  reverter  can  not  be  executed."    It 

♦Brown  v.  Brown'a  adm'r,  4  B.  M.  ^Turpin  v.  Thompson,  2  Mete.  420, 

588.  approved  in  following  case. 

*Merriwether  V.  Morrison,  78  Ky.  'Ashbrook  v.  Ryon's  adm'r,  etc., 

572;  Betty  v.  Moore,  1  Dana.  285.  2  Bush,  228. 

•Kemper  v.   Kemper's    adm'r,   1  i' Nelson  v.  Cartmel's  administra- 

Duv.  401.  tor,  6  Dana,  8. 

'Southerland  v.  Southerland's  ad-  i*  Betty  v.  Moore,  ubi  supra. 
ministrator,  5  Bush,  590. 
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was  80  held  in  1833,  and  we  are  aware  of  nothing  in  the  Re- 
vised or  General  Statutes  to  change  the  old  rule. 

Sec.  109.  Marital  Rights.  At  the  time  of  writing  the 
common  law  rule,  which  confers  upon  the  husband  at  the  mo- 
ment of  marriage  a  right  of  property  in  all  his  wife's  chattels 
personal  which  she  then  owns  or  thereafter  acquires,  and  modi- 
fied rights  in  her  chattels  real  and  things  in  action,  still  prevails 
in  Kentucky.  While  the  husband's  receipt  for  her  distributable 
share,  when  given,  is  binding,*  she  is  entitled  to  a  "  mainten- 
ance" or  "settlement"  out  of  equities  and  things  in  action, 
for  which  the  husband  has  to  sue  in  her  right,  including  the 
price  of  her  land  when  sold  on  credit,  both  for  her  own  benefit 
and  that  of  her  children ;  and  she  may  herself  apply  to  the 
Chancellor,  and  not  merely  oppose  her  right  of  settlement  to 
the  suit  of  her  husband  or  of  his  assignee.*  And  the  right 
must  prevail,  not  only  against  the  husband  and  volunteers,  but 
even  against  creditors  and  assignees  for  a  valuable  considera- 
tion.' 

The  statute  has,  however,  to  some  extent  abridged  the 
common  law  rights  of  the  husband.  In  the  first  place,  there 
are  the  methods,  already  set  forth  in  Section  87,  by  which  the 
wife  may  obtain,  and  the  cases  in  which  she  has  the  powers 
of  a  feme  sole.  In  the  next  place,  if  bank  or  other  corporate 
stock  is  put  in  the  name  of  any  female  "  for  her  use,"  any 
husband  is  excluded  from  the  stock  or  its  dividends,  and  at 
her  death  it  goes  to  her  heirs ;  she  may  devise  it  by  her  hus- 
band's consent,  and  if  a  trust  with  proper  powers  has  been 
raised,  without  it.*  Married  women  (and  minors)  may  make 
deposits  in  incorporated  banks,  which  may  be  paid  out  upon 
their  checks  and  receipts.*  And  the  '*  wages  or  compensation 
of  married  women   for  service  and  labor,"  by  an  act  of  April 

^  Thompson  V.  Elam,  11  Ky.  Law  courts     have    generally    given    the 

Rep.  455  (1889).  whole  thing  in  question,  there  being 

^  Moore  v.  Moore,  14  B.  M.  259.  no  more  than  would  yield  even  an 

^ Ibid.f  and  Thomas  v.  Kennedy,  4  humble  maintenance.     (Bowling  v. 

B.  M.  236;  Crooks  v.  Turpin,  10  B.  Winslow,  5  B.  M.  81.) 

M,  244  (following,  however,  in  the  *Gen.  Stat.,  Ch.  52,  Art.  TV,  Sec. 

main   the    doctrines   laid    down    in  15. 

Story's    Equity).    The    Kentucky  */Atrf.,  Section  16. 
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11,  1873,  are  "free  from  the  debts  and  control  of  their  hus- 
bands, and  their  receipt  is  a  full  discharge  to  the  employer.® 

Of  course,  a  woman  may  have  a  separate  estate  in  person- 
alty secured  to  her  either  before  or  during  coverture;  and  where 
personalty  or  securities  for  money  are  formally  given  to  her 
by  the  husband,  especially  the  husband's  own  obligation,  a 
separate  trust  is  presumed,  as  otherwise  the  act  would  be  nuga- 
tory ;  and  though  such  a  gift  may  in  many  cases  be  postponed 
to  the  claims  of  creditors,  it  will  be  good  against  distributees 
or  legatees.^ 

Where  the  wife  has  a  farm  as  general  estate,  and  her  hus- 
band, even  for  a  long  time,  allows  her  to  manage,  and  to  sell 
the  crops,  such  crops  and  their  proceeds  do  not  thereby  be- 
come separate  estate.  The  statute  limiting  the  husband's 
power  over  his  wife's  land  to  a  term  of  three  years  does  not 
deprive  him  of  the  power  to  collect  the  rents,  though  the 
Chancellor,  for  good  cause  shown,  might  give  the  wife  a  settle- 
ment out  of  them.® 

Except  so  far  as  the  act  of  1873,  as  to  wages  of  married 
women,  has  changed  the  law,  the  labor  of  both  husband  and 
wife  and  its  fruits  or  earnings  belong  to  the  former.  A  case 
arose  before  the  act,  where  the  wife  had  a  separate  estate  given 
to  her  by  her  friends ;  but  it  was  much  increased  by  the  "  suc- 
cessful business  conducted  in  her  name  "  by  herself  and  her 
husband.  The  court  placed  the  work  of  both  on  the  same  foot- 
ing, saying  that  the  result  of  the  work  of  either  belonged  to  the 
husband  and  went  to  his  assignee  in  bankruptcy ;  but  said  fur- 
ther that  the  skill  and  labor  of  both,  bestowed  as  far  as  reason- 
ably necessary  on  her  estate,  inured  to  its  benefit.  There  was 
a  reversal  in  favor  of  the  assignee,  with  instructions  to  divide 
the  increase  in  the  estate  between  him  and  the  wife,  without 
saying  upon  what  principles.* 

• 

*  See  B.  and  F.  Gen.  Stat.,  p.  720.  case  of  a  mortgage  on  goods  given 

''Maraman  v.  Maraman,  4  Mete.  by  the  husband  to  the  wife  for  money 

89,  case  of  the  husband's  own  note;  lent  by  her  to  him  out  of  her  separate 

as  to  gifts  from  husband  to  wife,  see  estate. 

Thomas  v.  Harkness,  18  Bush,  23;  ^  Smith  v.  Long,  1  Mete.  488. 

Campbell  v.  Galbraith,  12  Bush,  459,  •  Shackleford  v.  Collier,  6  Bush,149. 
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Where  husband  and  wife  come  from  a  State  in  which  the 
latter  retains  the  ownership  of  her  chattels,  and  they  bring 
them  along  into  their  new  donlicil  in  Kentucky^  her  rights  of 
ownership  in  those  movables  will  be  respected,  as  much  so,  at 
least,  as  if  she  had  a  separate  estate  under  our  law,  both  dur- 
ing his  lifetime  and  after  his  death.  The  point  was,  however, 
decided  in  a  case  in  which  the  removal  of  the  parties  to  Ken- 
tucky was  procured  by  the  fraud  of  the  husband,  and  the  wife 
reclaimed  her  property  as  soon  as  she  learned  of  the  danger 
of  losing  it  by  the  Kentucky  law;  moreover,  the  law  of  the 
State  from  which  she  came  (Louisiana)  forbids  any  voluntary 
arrangement  between  husband  and  wife  changing  the  property 
rights  of  the  latter.*' 

The  trusteeship  which  the  law  throws  from  necessity  upon 
the  husband,  as  to  the  separate  estate  of  a  married  woman, 
where  no  other  trustee  is  appointed,  ceases  with  his  death,  and 
is  not  thrown  upon  his  administrator ;  but  when  discovert  the 
wife  is  at  once  invested  with  the  legal  title." 

A  decision  might  be  here  mentioned  to  the  effect  that  where 
money  or  goods  are  given  to  a  married  woman  for  the  purpose 
of  carrying  on  a  mercantile  business,  the  stock  in  trade  ac- 
quired by  her  under  such  trust  is  liable  for  the  debts  con- 
tracted in  such  business,  and  may  be  sold  by  the  Chancellor 
for  the  purpose  of  meeting  such  debts." 

The  insurance  act  of  1870  "  makes  every  insurance  policy 
effected  in  the  name  of  a  married  woman,  or  transferred  to 
her,  to  inure  "  to  her  separate  estate  and  that  of  her  children, 
independent  of  her  husband  or  his  creditors,  or  the  person 
effecting  the  insurance  or  his  creditors."  The  words  giving 
the  children  a  share  seem  contrived  to  secure  the  uncollected 
policy  from  garnishment  by  her  own  creditors.  However,  ac- 
tions for  life  insurance  taken  out  for  the  benefit  of  the  wife 

1^  Beard's  ex'r  v.  Basye,  7  B.  M.  given   and  authorities  cited  would 

180.  extend  the  rule  to  real  estate. 

"  Thomas  v,  Harkness,  18  Bush,  "  Goldburg  v.  Drabelle,  4   Bush, 
28,  overruling  Bridges  v.  Wood,  4  426,  followed  in  Shackleford  v.  Col- 
Dana,  610,  where  the  trust  in  person-  Her,  6  Bush,  149,  168. 
ally  was  said  to  devolve  on  the  hus-  "  March  12  ;  see  B.  and  F.  Gen 
band's  administrator.    The  reasons  Stat,  Appendix,  pages  40  and  41. 
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have,  since  the  statute  as  well  as  before,  been  brought  in  the 
widow^s  name  alone,  without  joining  the  children. 

Note. — See  also  Sections  68,  64,  and  87  as  to  separate  estates.  Except  as 
indicated  abo^e,  the  Kentucky  decisions  are  in  line  with  those  elsewhere. 

Sec.  110.  Requisites  of  Sale.  The  seventeenth  section 
of  the  English  Statute  of  Frauds,  which  demands  a  memoran- 
dum in  writing  as  to  certain  sales  of  goods  and  chattels,  has 
never  been  re-enacted  in  Kentucky,  and  sales  can  be  made  and 
unmade  by  word  of  mouth  and  without  delivery  or  re-delivery.* 

The  questions  arising  as  to  the  validity  of  a  sale  are  generally 
these :  Is  there  any  thing  further  to  be  done  by  either  party  to 
complete  the  transfer?  Is  the  subject  of  the  sale  in  existence, 
and  is  it  identified  ?  A  late  case  arose  in  which  the  court  de- 
clined to  pass  on  a  nice  question  of  the  former  kind.  The  de- 
cedent had  sold  his  crop  of  corn  at  forty-five  cents,  to  be 
"shelled,  sacked,  and  delivered  in  March,"  and  received  a 
part  of  the  price  on  account,  but  died  when  the  corn  was 
shucked  and  in  pens,  but  not  yet  shelled  or  sacked.  The  ad- 
ministrator completed  the  contract  upon  payment  of  the  bal- 
ance, and,  the  estate  turning  out  insolvent,  was  sued  as  for  a 
devastavit.  But  the  court  acquitted  him  on  the  strength  of  his 
acting  in  good  faith,  rather  than  because  the  title  to  the  corn 
had  passed  to  the  purchasers.'  But  in  two  older  cases  ^  the  sale 
of  a  crop  was  held  to  pass  the  title,  though  the  owner  was,  be- 
fore delivery,  to  do  certain  further  work  about  the  crop,  and 
receive  so  much  a  poundTor  the  work  ;  and  this  was  considered 
as  of  course.  The  Court  of  Appeals  professes  to  follow  the 
current  of  English  and  American  decisions  in  determining 
when  the  sale  is  complete  and  the  title  passes,  and  when,  for 
want  of  a  proper  designation  of  the  thing  sold,  out  of  a  larger 
mass,  the  property  remains  in  the  vendor.  It  was  held  that  a 
sale,  at  so  much  per  gallon,  of  so  many  barrels  of  whisky  in 
the  vendor's  warehouse,  identified  by  their  serial  numbers, 
passed  the  title,  though   the  whisky  was  to  be  taken  from  a 

>  Gant  V.  Shelton,  3  B.  M.  420,  422.  « Roach  v.  Ames,  80  Ky.  6. 

Seealso  Willis  V.Willis,  6  Dana,  48;  'Rohhins  v.  Oldham,  1  Duv.  28; 

Bu£9ngton  v.  Wen,  7  Bush,  231.  Cummins  v.  Griggs,  2  Duv.  87. 
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country  distillery  to  Louisville,  and  there  to  be  regauged,  un- 
til which  time  the  true  price  could  not  be  ascertained.*  Even 
where  the  seller  of  mules  was  to  keep  them  for  a  few  weeks, 
and  to  deliver  them  only  against  a  note  with  good  surety,  it 
was  held  that  as  soon  as  the  bargain  was  made  the  title 
passed.*  On  the  other  hand,  where  the  plaintiffs  had  sold 
through  a  broker  1,000  barrels  of  flour  in'a  warehouse,  being 
all  the  flour  which  they  had  in  it,  at  a  price  which  included 
the  cost  of  delivery  at  the  bakery  of  defendants,  the  flour  to 
be  kept  at  the  warehouse  during  some  weeks  until  called  for, 
and  nothinii:  said  about  terms  of  payment — neither  the  defend- 
ants nor  the  broker  had  looked  at  the  flour  to  see  whether  it 
was  all  sound  and  in  good  order — it  was  held  that  the  title  did 
not  pass,  and  the  flour  being  destroyed  by  fire  before  delivery, 
the  defendants  were  not  made  to  pay  for  it.* 

The  necessity  of  segregation  will  be  discussed  hereafter  in 
connection  with  "Warehouse  Receipts."^ 

The  doctrine  laid  down  by  Parsons  on  Contracts  (I,  ]51)> 
that  the  non-existence  or  absence  of  part  of  the  goods  sold  at 
the  time  of  the  contract  excuses  the  purchaser,  when  discov- 
ered, from  acceptance  in  toto,  is  fully  recognized.'  The  Ken- 
tucky cases  as  to  title  in  goods  not  yet  in  existence  all  arise 
under  chattel  mortgages,  and  will  be  treated  under  that  head. 
Where  the  parties  evidently  mean  to  buy  and  sell,  though  the 
business  be  disguised  as  a  renting  (as  in  the  sale  of  a  piano  on 
installments),  the  law  treats  it  as  a  sale,  in  favor  of  a  purchaser 


♦Newcomb- Buchanan  ('o.  v.  Ca- 
bell, 10  Bush,  460.  The  whisky  was 
reproBented  by  warehouse  receipts, 
but  the  court  says  th«t  its  decision 
rests  on  common  law  principles,  and 
not  on  the  Warehouse  Law. 

*  Duncan  v.  Lewis,  1  Duv.  183. 

*  Brown  &  Long  v.  Childs,  2  Duv. 
817.  And  very  lately  (March  1. 
1890)  where,  in  a  contract  for  raft 
logs,  a  clause  was  inserted  that  in 
case  of  death  of  either  party,  or  other 
accident,  the  purchaser  should  have 
he  right  to  remove  as  many  logs  as 


would  repay  his  advances,  it  was 
held  that  nevertheless  the  title  would 
not  pass  as  long  as  the  seller  bad 
to  do  any  thing  about  the  logs  to  fit 
them  for  acceptance ;  and  the  buyer 
was  refused  possession ;  whether  he 
had  a  lien  for  his  advances  was  lefl 
undecided.  (Herrman  v.  Whitescov- 
er's  adm'r,  11  Ky.  L.  R.  1*26.) 

^  Infra,  Sec.  120. 

*  Phelps  v.  Quinn,  1  Bush.  876. 
Same  principle,  where  the  vendor 
had  lost  title  to  the  goods  before  the 
sale,  Smith  v.  Gorin,  2. Duv.  167. 
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from  the  actual  buyer,  but  pretended  renter,  especially  where  un- 
-der  the  guise  of  the  rent  the  bulk  of  the  price  has  been  received.* 
Where  a  chattel  is  sold  and  delivered,  but  there  is  an  agree- 
ment that  "  the  title  shall  not  pass  until  the  price  is  paid," 
such  an  agreement  is  good  between  the  parties,  but  can  not  be 
-enforced  against  bona  fide  purchasers  from  the  vendee.'*^ 

As  sales  are  often  made  by  the  ''  hundred  weight,"  the 
"  ton,"  or  the  "  bushel,"  the  legal  definition  of  these  terms 
must  be  kept  in  mind." 

The  validity  of  sales  as  against  creditors  and  encumbrancers 
will  be  treated  under  the  head  of  Fraudulent  Conveyances. 

Note.  As  disputes  over  warehouse  receipts  arise  generally  with  or 
between  those  holding  or  claiming  them  as  security  for  debt,  we  shall  treat 
the  Warehouse  Law   in   connection  with  Encumbrances  on  Personalty. 


Sec.  111.  Sales  Under  Process  of  Law.  The  sale  of 
vchattels  under  a  writ  o{fi>eri  facias,  though  regulated  by  statute, 
is,  unlike  the  sale  of  lands,  based  on  the  common  law.  Sales 
under  distress  for  rent,  or  under  a  fee  bill,  are  authorized  by 
statute,  and  are  conducted  very  much  like  execution  sales.  All 
«ales  under  process  of  law  are  made  at  auction,  after  such  ad- 
vertisement as  is  prescribed  by  law  or  order  of  court;  if  under 
execution  or  distress,  upon  a  credit  of  three  months,  unless  the 
execution  be  issued  upon  a  replevy  bond,  or  other  bond  hav- 
ing the  force  of  a  judgment ;  in  judicial  sales  the  court  fixes  the 
terms  of  credit;  and  though  a  sale  of  personalty  under  an  or- 


•  Green  v.  Church  &  Co.,  13  Bush, 
480. 

**^ Vaughn  v.  Hopson,  10  Bush, 
887,  overruling  Patton  v.  McCane, 
16  B.  M.  565,  in  which  the  contrary 
doctrine  had  been  held. 

**  A  hundred  weight  is  100  pounds; 
a  ton  2,000.  A  bushel  means  the 
following  number  of  pounds,  accord- 
ing to  the  substance : 

Wheat  60;  shelled  corn  56 ;  corn  in 
Ihe  ear  70;  rye  66;  oats  82;  barley 
47 ;  Irish  potatoes  60 ;  sweet  potatoes 
S6;  white  beans  60;  castor  beans  46; 


clover  seed  60;  timothy  45;  flax  seed 
66 ;  hemp  seed  44 ;  millet  50 ;  peas  60 
bluegrass  seed   14;   buckwheat  66 
dried  apples  24;  dried  peaches   39 
onions  67 ;  bottom  onion  sets  36 ;  salt 
60;  stone  coal  (including  anthracite, 
cannel,  bituminous,  etc.)  76;  bran  20; 
plastering   hair   8;   turnips  60;    un- 
slaked lime  36;   corn  meal  60;  fine 
salt  65 ;    Hungarian  grass  seed  60 ; 
ground  peas  24.     A  barrel  of  Irish 
potatoes  is  160  pounds.  (G.  St.,  Ch. 
112,  Sees.  6,  7,  8.) 


410 


KENTUCKY   JURISPRUDENCE. 


[CH.  XVI. 


der  of  court  is  reported  for  confirmation,  the  purchaser  is  en- 
titled "  to  it,"  i.  e.,  to  possession,  as  soon  as  he'  complies  with 
the  terms  of  sale.^  The  title  arising  by  a  sale  under  execution 
or  attachment  refers  back  to  the  moment  when  the  writ  came 
to  the  hands  of  the  sheriff  or  other  officer ;  *  and  priorities  be- 
tween several  writs  must  be  determined  accordingly.*  The 
cases  cited  below  all  arose  under  the  Code  of  1854,  and  are 
rather  confusing  on  the  question  (which  was  hardly  before  the 
court  in  any  of  them)  what  would  happen  if  the  sheriff  should 
for  any  reason  make  the  first  levy  upon  goods  upon  an  attach- 
ment other  than  the  first.  But  there  is  no  doubt  that  the 
court  would  consider  that  to  be  done  which  ought  to  have  been 
done,  and  give  the  proceeds  of  sale  to  the  creditor  whose  at- 
tachment had  been  first  put  into  the  sheriff's  hands. 

As  between  rival  executions,  it  was  held  under  the  execu- 
tion law  of  1828  that  the  sheriff  ought  to,  and  may  pay  over 
the  proceeds  of  a  sale  to  the  creditor  whose  execution  came  ta 
his  hands  first,  though  he  had  first  levied  and  had  sold  under  a 
younger  execution.* 

Where  goods  and  chattels  are  in  the  hands  of  one  officer,  un- 
der an  execution  or  attachment  levy,  another  officer  (which  does 
not  mean  a  deputy,  or  principal,  or  fellow-deputy)  can  not  levy 
on  the  goods  at  all,  not  even  subject  to  the  prior  levy.*  The 
sheriff  of  Jefferson  and  marshal  of  the  Louisville   Chancery 

m 

Court,  or  the  sheriff  and  coroner,  or  the  sheriff  and  a  constable, 


J  G.  St.,  Ch.  8S,  Art.  X,  Sec.  1.  C. 
P.,  Sec.  696  (credit  of  not  less  than 
three  months  in  order  of  sale) ;  Lou- 
isville Chancery  or  Law  and  Equity 
Court  has  discretion  to  order  sale  for 
cash  or  on  credit  by  Sec.  827.  See, 
as  to  qualification  of  bondsmen,  Sec. 
684.  As  to  purchaser  having  pos- 
session at  once,  see  Sec.  698.  As  to 
gale  of  indivisible  parcel  of  personal 
property  by  order  of  court,  see  Sec. 
695. 

» G.  St.,  Ch.  88,  Art.  II,  Sec.  1,  C. 
P.,  Sec.  202;  but  see  next  chapter  as 
to  attaching  choses  ift  action. 


•Buckner  v.  Bush,  1  Duv.  894; 
Phelps  V.  Ratcliffe,  3  Bush,  884,  re- 
ferring to  Lane  v.  Robinson,  18  B. 
M.  623,  632. 

*  Million  V.Smith,!  B.  M.  810,  and 
cases  there  cited.  Two  deputies  of 
one  sheriff  are  but  one ;  ho  must  at 
his  peril  see  U}  it  that  the  writ  against 
the  same  debtor,  first  coming  to  the 
hand  of  either  deputy,  is  first  levied. 

6  Rogers  v.  Darnaby,  4  B.  M.  288, 
where  the  goods  had  been  replevied. 
Same  doctrine  as  between  State  and 
Federal  oflScers.  See  Carryl  v.Taylor^ 
20  Howard,  583. 
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or  several  constables,  or  the  former  officer,  holding  under  an 
older  execution,  and  his  successor,  may  be  two  officers  whose 
possession  of  the  same  chattel  is  incompatible.  And  goods 
under  attachment,  being  in  the  custody  of  the  court,  though 
they  can  be  levied  upon  under  junior  attachments,  can  not  be 
seized  on  execution,  either  by  the  same  officer  who  levied  the 
attachment,  or  by  any  other.* 

The  list  of  articles  which  is  exempt  from  levy  and  sale  un- 
der the  law  has  been  gradually  enlarged  with  the  growth  of 
wealth  and  of  humanity,  though  there  has  lately  been  a  slight 
reaction.  We  give  in  a  note  a  list  of  the  exemptions  now  in 
force.^  Work  horses  and  other  beasts  had  to  be  limited  in 
value  in  a  State  in  which  the  breeding  of  blooded  stock  is  a 
leading  industry  and  a  single  horse  or  cow  may  be  worth  a 


•  Oldham  v.  Scribner,  3  B.  M.  680. 

'Two  work  beasts  or  one  yoke 
beast  and  one  yoke  of  oxen;  two 
plows  and  gear ;  1  wagon  and  set  of 
gear,  or  cart  or  dray ;  2  axes ;  8  hoes ; 
1  spade;  1  shovel ;  2  cows  and  calves; 
beds,  bedding  and  furniture  sufficient 
for  family  use;  1  loom  and  spinning 
wheel,  and  pair  of  cards;  all  the  ppun 
yarn  and  manufactured  cloth  manu- 
factured by  the  family'  necessary  for 
family  use;  carpeting  for  all  family 
rooms  in  use;  1  table;  all  books,  not 
exceeding  $50  in  value;  2  saddles 
and  their  appendages;  2  bridles;  6 
chairs,  or  so  many  as  shall  not  ex- 
ceed $10,  etc.;  1  cradle;  all  the  poul- 
try on  hand ;  10  head  of  sheep,  not 
to  exceed  $25,  etc;  all  wearing  apn 
parel ;  sufficient  provisions,  including 
breadstuff's  and  animal  food,  to  sus- 
tain the  family  for  one  year ;  if  not 
on  hand,  other  personal  property, 
money  or  growing  crop,  not  to  ex- 
ceed $40,  etc.,  for  each  member  of 
the  family;  provender  suitable  for 
live  stock,  if  th(*re  be  any  such  stock, 
not  to  exceed  $70,  etc. ;  and  if  such 
provender  be  not  on  hand,  such  other 


property  as  shall  not  exceed  such  sum 
in  value ;  all  washing  apparatus,  not 
to  exceed  $60,  etc. ;  all  arms,  ammu- 
nition, and  equipments  of  a  militia- 
man; one  sewing  machine,  and  all 
family  portraits  and  pictures ;  1  cook- 
ing stove  and  appendages,  and  other 
cooking  utensils,  nut  to  exceed  $25, 
etc.  (Sec.  1.) 

A  work  beast  must  not  exceed 
$160,  nor  a  cow  and  calf  $60;  if  on 
appraisement  they  are  worth  more, 
they  must  be  sold  and  the  limited 
sum  paid  over  to  defendant.  (Sec.  2.) 

The  tools  of  a  mechanic,  not  ex- 
ceeding $100,  may  be  set  aside  in 
place  of  the  second  work  beast. 
(Sec.  8.) 

Libraries  of  ministers,  professional 
libraries  of  lawyers,  and  like  libra- 
ries and  instruments  of  physicians 
and  surgeons,  not  exceeding  $500,  are 
exempt;  but  they  are  entitled  to  only 
one  work  beast,  and  to  no  wagon,  cart, 
or  dray.  (Sec.  4.) 

As  to  exemption  of  wages  by  Sec- 
tion  5,  see  next  chapter.     (Act   ot 
May  17,  1886;  B  and  F.  G.  St.,  p. 
571.) 
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fortune.  Growing  crops  are  (unless  they  be  severed  by  the 
owner)  not  to  be  levied  or  sold  before  October  1st ;  but  this  is 
not,  in  the  full  sense  of  the  word,  an  exemption ;  they  may 
before  that  time  be  treated  as  part  of  the  freehold,  and  if 
they  belong  to  a  tenant  are  liable  to  be  taken  thereafter.^ 

The  exemptions  are  given  only  to  a  ''  person  with  a  family  " 
(formerly  a  "  housekeeper  with  a  family  "),  a  bonafide  resident 
of  the  Commonwealth  (Sec.  6  of  Act  of  1886);  and  the  act 
is  applied  only  to  debts  created  since  June  1, 1886,  the  remedy 
on  older  debts  being  governed  by  the  older  law.  We  have 
in  Section  91  (The  Homestead)  shown  what  is  here  meant 
by  a  family.  While  the  exemption  law  favored  housekeepers 
only,  it  was  said  :  ^'An  avowed  intention  (of  the  debtor)  to  re- 
,  move,  and  a  packing  up  for  that  purpose,  did  not  deprive  him 
of  his  character  of  housekeeper  .  .  .  any  more  than  an  inten- 
tion to  remove  would  deprive  a  man  of  his  residence." '  This 
construction  would  protect  the  goods  of  a  family  leaving  the 
State  under  the  present  law,  as  long  as  the  family  itself  is 
within  the  State  lines. 

Under  the  exemption  of  two  work  horses,  a  mare  and  her 
colt  were  allotted  to  the  debtor,  although  the  latter  was  too 
young  to  work,  as  it  did  not  appear  that  he  was  likely  ever- to 
be  used  otherwise  than  for  work.*® 

Where  the  debtor,  whose  exempted  goods  have  been  wrong- 
fully seized,  dies,  the  goods  or  their  proceeds  do  not  go  to  his 
administrator  (for  such  a  course  would  give  them  to  his  credit- 
ors and  defeat  the  exemption),  but  to  the  widow  and  infant 
children." 

Where  an  execution  directed  against  all  the  partners,  but 
not  for  a  firm  debt,  say  against  some  as  principals  and  against 
the  others  as  the  sureties  in  a  replevy  bond,  is  levied  upon 
partnership  property,  a  sale  under  it  will  carry  the  title,  and 
it  will  be  preferred  as  against  a  subsequent  process  for  a  part- 

8  G.  St,  Ch.  88,  Art.  XIII,  Sec.  5.  Bush,    394.    The  things    exempted 

•Anthony  v.  Wade,  1  Bush,  110.  from  administrHtion  (9u;^a, Sec.  105) 

^^Winfreyv.  Zimmerman,  8  Bush,  are  pretty  much  the  same  as  those 

£87  (Lindsay,  J.,  dissenting).  exempted  from  execution. 
"Myers'   adm'r   v.   Forsythe,    10 
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nership  debt.**  But  uuder  an  execution  against  one  of  several 
partners,  only  his  net  interest  can  be  reached,  not  his  aliquot 
share,  according  to  the  number  of  partners,  of  the  chattels  lev- 
ied on."  Much  of  what  has  been  said  about  the  validity  botk 
of  the  execution  and  the  levy  thereof  in  Section  71,  with  re- 
gard to  lands,  is  just  as  applicable  when  a  levy  or  sale  is  made 
of  chattels.  Unreasonable  delay  would  sooner  destroy  the 
lien  on  chattels,  unless  they  were  taken  into  the  actual  custody 
of  the  officer,  than  on  lands.  A  latent  equity  or  unrecorded 
mortgage  will  prevail,  if  notice  be  brought  home  at  any  time 
before  sale,  just  as  in  the  case  of  lands.  If  we  understand  the 
Court  of  Appeals "  correctly,  personal  property  levied  upon 
before  the  defendant's  death,  though  the  lien  of  the  execution 
remains  unbroken,  can  not  be  sold  by  the  officer  after  the  de- 
fendant's death."  After  a  levy  is  made,  the  sheriff  has  a  spe- 
cial property,  which  he  does  not  lose  by  permitting  ''  the  prop- 
erty to  remain  with  the  defendant  in  the  execution,  or  with 
any  other  person,  on  a  verbal  undertaking  to  have  it  forthcom- 
ing on  the  day  of  sale."  He  lays  himself  liable  for  any  loss 
that  may  arise,  but  the  lien  of  the  levy  is  not  destroyed." 

Sec.  112.  Limitation  in  Suits  for  Personalty.  Un- 
der the  Kentucky  doctrine,  that  the  failure  of  the  rightful 
owner  to  sue  for  his  chattel  during  the  statutory  time,  not 
only  bars  his  remedy,  but  bars  also  his  right  and  transfers  it 
to  the  possessor,'  the  limitation  of  actions  for  chattels  is 
properly  one  of  the  modes  of  changing  title  to  personalty,  as 
much  as  a  gift  or  a  sale.  "Actions  for  the  taking,  detaining,, 
or  injuring  the  personal  property,  including  actions  for  the 


"  Couchman  v.  Maupin,  78  Ky.  33. 

"  Such,  f.  i.,  as  in  Deposit  Bank  v. 
Berry,  2  Bush,  236. 

"  Williams  v.  Herndon,  12  B.  M. 
484.  It  might  be  otherwise  if  there 
were  collusion  on  behalf  of  the  ex- 
ecution creditors,  and  there  are  fears 
as  to  effect  of  such  action  by  the 
officer. 

1*  Huston  V.  Duncan,  1  Bush,  205, 
where  it "  adds  in  support  of  the  prin- 
ciple" reasons  peculiarly  applicable 


to  land. 

i«  Williams  v.  Smith,  4  Bush,  540;. 
motion  on  claimant's  bond,  the  court 
points  out  that  under  the  Code  of 
Practice  of  1854,  Sec.  484,  equitable 
defenses  can  be  pleaded  to  such  mo- 
tions, overruling  Watson  v.  Gabby, 
18  B.  M.  663. 

1  Stanley  v.  Earl,  5  Litt.  271  (supray 
Sec.  99,  n.  10) ;  Clark  v.  Baker,  7  J. 
J.  Mar.  194 ;  Birney  v.  Kichardson,. 
5  Dana,  424. 
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specific  recovery  thereof^  .  .  .  shall  be  commenced  within  five 
years  next  after  the  cause  of  action  accrued."' 

But  an  "  order  of  delivery"  at  the  beginning  of  an  action 
can  only  be  had  upon  an  affidavit  stating,  among  other  things, 
that  the  cause  of  action  has  accrued  within  one  year.* 

If  a  chattel  mortgage  be  given  for  a  debt  secured  by  a  writ- 
ten instrument,  on  which  suit  can  be  brought  for  fifteen  years 
after  maturity,  and  the  possession  of  the  chattel  is  left  with  the 
defendant,  it  seems  to  us  that  notwithstanding  the  rule,  which 
in  equity  makes  the  mortgage  follow  the  debt  which  it  secures, 
yet  no  action  can  be  brought  for  the  sale  of  the  mortgaged 
chattel  after  more  than  five  years  from  the  accrual  of  the  right 
to  such  action  have  elapsed.  Such  has  been  the  decision  of 
learned  judges  on  the  circuit,  but  we  can  find  no  reported  case 
on  appeal.  The  right  to  redeem  a  chattel  mortgage  is  expressly 
limited  to  five  years  from  the  time  that  adverse  possession  is 
taken  by  the  mortgagee,  leaving  it  to  judicial  construction 
when  the  mortgagee's  possession  becomes  adverse. 

A  dictum,  according  to  which  a  demand  and  refusal  must 
precede  the  action  against  an  innocent  purchaser  of  a  purloined  , 
chattel,  and  the  bar  of  five  years  should  be  counted  from  such 
refusal,  was  soon  overruled ;  and  it  is  also  held,  that  the  mere 
ignorance  of  the  owner  as  to  the  whereabouts  of  his  chattel  is 
not  within  any  of  the  grounds  for  which  the  statute  (in  Article 
IV  of  the  Chapter  on  Limitations)  extends  the  time  for  action.* 
An  administrator  can  not  hold  chattels  of  the  estate  adversely 
to  the  decedent's  estate  so  as  to  acquire  therein  a  property  in 
his  own  right,  and  to  prevent  their  being  taken  on  an  execu- 
tion or  order  of  sale  directed  against  the  estate. 

Before  the  General  Statutes  some  nice  distinctions  were  made 
as  to  the  effect  of  the  death  of  a  party  claiming  chattels  before 
or  after  the  accrual  of  the  right,  and  before  the  completion  of 
the  bar ;  but  Sections  3  and  4  of  the  General  Provisions,  in  the 
present  Chapter  of  Limitations,  put  this  question  as  to  claims  to 
personal  property  on  the  same  footing  with  demands  for  money.* 

«G.  St.,  Ch.  71,  Art.  Ill,  Sec.  2.  Dragoo  v.  Cooper,  9  Bush,  629,  over- 

»  C.  P.,  Sec.  181.  ruling  Buffington  v.Ulen,  7  Bush,  281 . 

*G.  St.,  Ch.  71,  Art.  IV,  Sec.  17;  *  McLaughlin  v.Daniel,8Dana,182. 


CHAPTER  XVII. 

TRANSFER  OF  CREDITS  AND  EFFECTS. 

Sec.  118.  Assignments  at  Law. 

Sec.  114.  Other  Transfers. 

Sec.  ]  16.  Transfers  by  Process  of  Law. 

Sec.  116.  Notices  Under  the  Mechanics'  Lien  Law. 

Sec.  117.  Corporate  Shares. 

NoTK. — This  chapter  treats  the  law  of  transfers  of  choses  in  action  and 
intangible  effects^  as  far  as  it  dilfers  from  the  law  as  to  transferring  other 
property. 


Section  113.  Assignments  at  Law.  "All  bonds,  bills,  or 
notes  for  money  or  property  shall  be  assignable  so  as  to  vest 
the  right  of  action  in  the  assignee,  but  except  in  cases  of  bills 
of  exchange,  not  to  impair  the  right  to  any  defense,  discount 
of  offset,  that  the  defendant  has  or  might  have  used  against 
the  original  obligee  or  any  intermediate  assignor  before  notice 
of  the  assignment/^  ^  This  section  of  the  present  law  is  re- 
enacted  substantially  from  an  act  of  1798.' 

It  has  always  been  held,  that  to  transfer  the  title  at  law 
there  must  be  a  written  assignment  signed  by  the  assignee  or 
his  lawful  agent;*  but  it  need  not  be  written  upon  the  same 
paper,*  nor  is  any  form  of  words  prescribed.*  A  corporation 
may  assign  its  bonds,  bills,  or  notes,  not  only  by  writing 
under  its  seal,  but  by  a  resolution  on  its  books,*  and  a  trading 
corporation  of  course  in  any  way  in  which  it  carries  on  its 
other  business  transactions  and  authenticates  them. 

An  assignment  in  blank  may  be  filled  up  by  the  holder, 

1  Gen.  Stat.,  Ch.  22,  Sec.  6,  copied  are,  however,  not  found  in  the  re- 

from  Revised  Statutes.  ports. 

*  M.  and  B.  Stat.,  I,  150.  &  Frankfort  Bank  v.  Hunter,  3  A. 

»  Gill  V.  Johnson,  1  Mete.  649.  K.  Mar.  292. 

♦Armstrong  v.  Flora,  6  Mon.  46,  'Garrison  v.  Combs,  7  J.  J.  Mar.  88. 

referring  to  former  decisions,  which 
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and  is  then  good  under  the  statute ;  ^  but  where  the  note  has 
been  wrongfully  obtained  and  is  not  negotiable,  a  purchaser 
in  good  faith  from  the  wrongful  holder  can  not,  by  filling  up 
the  blank  indorsement,  hold  the  paper  against  the  true,  bene- 
ficial owner.® 

All  the  unpaid  balance  of  a  note  can  be  assigned  ;  ^  but  the 
transfer  of  part  of  what  is  still  owing  on  a  note  or  bond  is 
not  operative  at  law,  nor  will  two  assignments  by  two  obligees 
in  the  same  instrument,  each  to  a  different  assignee,  carry  the 
legal  title.^'  The  transfer  of  negotiable  paper  does  not  rest 
upon  the  statute,  but  in  Kentucky  ordinary  promissory  notes 
are  not  negotiable;  the  words  "  like  bills  of  exchange,"  which 
are  found  in  the  Statute  of  Anne,  having  been  omitted  from 
the  Kentucky  act.  Judgments  and  replevy  bonds  are 
not  within  the  statute."  And  as  the  act  of  1798  took 
the  place  of  a  broader  act  of  1796,  applicable  to  **  all 
other  writings  whatsoever,"  it  was  strictly  construed  as 
embracing  only  unilateral  obligations,  and  only  those  for 
money  and  property  alone.  Bonds  for  a  conveyance,  which 
we  have  treated  heretofore  as  carrying  the  equity  in  lands, 
when  considered  as  personal  obligations,  are  assignable  "  at 
law"  when  the  whole  consideration  is  paid,  nothing  but  the 
"bond  for  property"  being  left,  and  property  embracing 
land;*^  but  when  the  consideration  has  not  been  paid  and  the 
bond  is  mutual,  it  can  not  be  assigned  at  law,"  Indentures  of 
apprenticeship  can  not  be  assigned  at  all ;"  nor  can  a  covenant 

^Owings  V.  Grimes,  f)  Litt.  332.  ibng  v.  Wells,  ihid.  562  (the  obligee 

^Pratlier   v.   Weissiger,  10  Bush,  can  not  after  assignment  sue  in  his 

117,  127  (setting  aside  a  dictum  in  own  name);  Anderson  v.  Wells,  & 

Caruth  v.  Thompson,  16  B.  >I.  675).  B.  M.642;  Vanmeter  v.  McFaddin, 

»  Bledsoe  v.  Fisher,  2  Bibb,  471.  8  B,  M.  438. 

»o Hubbard  v.  Prathor,  1  Bibb,  180;  "  Bowman  v.  Frowman,  2   Bibb, 

Snelling  v.  Boyd,  5  Mon.  178.     Nor  233.     Does  not  refer  to  the  two  cases 

can  one  of  several  obligees,  not  part-  in  Bibb,  and  is  not  mentioned  in  those 

ners,  assign  the  note,  bill,  or  bond.  in  Ben.  Monroe. 
(Sanders  v.  Blain's  adm'ra,  6  J.  J.  "SchuU  v.  Travis,  Pr.  Dec.  142. 

Mar.  44.)  The  cases  on  this  head  are  quite  nu- 

^*  Millar  v.  Fields,  3  A.  K:  Mar.  merous;  f.  i.,  the  obligations  of  the 

107;  Anderson  v.  Bradford,  5  J.  J.  hirer  of  a  slave,  not  only  to  pay  the 

Mar.  69.  hire,  but  also  to  clothe  him  and  re- 

"  Conn  V.  Jones,  Hard.  8 ;   Ney-  turn  him,  is  not  within  the  statute. 
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to  pay  money  and  to  remove  certain  houses  be  assigned  at 
law."  J^^or  are  the  covenants  of  the  lessee  in  a  lease,  there 
being  others  beside  that  for  the  payment  of  rent ;  '•  of  course 
it  is  otherwise  where  the  reversion  is  assigned  along  with  the 
rent  and  covenants.  But  a  contract  to  pay  a  sum  in  horses, 
or  in  corn,  or  in  "  good  promissory  notes,'^  is  assignable.*^  The 
assignee  of  a  note  or  bond,  by  writen  indorsement,  has  such 
an  absolute  title  therein  that  if  a  creditor  of  the  assignor  should 
without  his  knowledge  recover  the  assigned  debt  from  the 
maker  of  the  note  by  garnishment,  and  collect  it,  the  assignee 
may  thereafter  recover  it  back  from  such  creditor." 

Though  the  assignment  of  a  note  is  an  executed,  not  an 
executory  contract,  such  an  assignment  in  a  case  already 
quoted  was  held  void,  because  a  part  of  the  consideration 
was  illegal,  being  money  won  at  gaming,  and  the  title  to  the 
note  was  treated  as  unaffected.**  Perhaps  it  would  not  have 
been  held  thus  if  the  assignor  had  owned  the  note  in  his  own 
right  and  not  as  executor  of  an  estate. 

Note. — The  Kentucky  law  is  the  same  as  the  general  law  as*  to  changes 
in  the  beneficiary  of  a  life  policy  by  the  person  who  has  effected  the  policy 
on  his  life.  He  can  not  make  a  change  simply  becau-^e  the  insurer  is  called 
an  assessment  company  or  benevolent  order,  unless  its  by-laws  or  the  form  of 
the  certificate  confer  the  right  on  him  (Basye  v.  Adams,  81  Ky.  368);  and  if 
the  new  designation  is  to  a  party  incapable  of  taking  under  the  charter,  the 
old  one  will  stand  (Ibid.y  and  Robinson  v.  Duvall,  79  Ky.  84).  Most  benevo- 
lent orders  allow  changes  by  the  member  (Schillinger  v.  Boes,  85  Ky.  357) ; 
and  where  formalities  are  required,  the  society  alone  can  take  advantage  of 
the  want  of  observance,  not  the  old  beneficiary  (Manning  v.  A.  O.  U.  Work- 
ingmen,  86  Ky.  136).  The  words  "  his  heirs  "  in  a  benefit  certificate  do  not 
mean  the  administrator,  who  would  use  the  fund  to  pay  debts  (Ky.  M.  L. 
Ins.  Co.  V.  Miller's  adm'r,  13  Bush,  489),  nor  legatees,  so  that  the  designa- 
tion might  be  changed  by  will  (Weisert  v.  Muehl,  81  Ky.  386),  but  would 
probably  be  construed  to  mean  distributees,  so  as  not  to  exclude  the  widow. 

Sec.  114.  Other  Transfers.  The  present  Code  of  Prac- 
tice (Section  19,  old  31)  allows  the  assignee  of  a  cause  of  ac- 
tion to  bring  suit  upon  it  at  law  by  joining  the  assignor  as 
either  plaintiff  or  defendant,  and  if  he  fails  to  join  him,  the 

*'  Marcum  v.  Hereford,  8  Dana,  1.  ^*  Garrott  v.  Jaff'ray,  10  I'ush,  413. 

i«  Helburn  v.  Mofibrd,  7  Bush,  171.  "Reed  v.  Reeves'  adm'r,  13  Bush, 

"  Sirlott  V.  Tandy,  8  Dana,  U2.  447. 
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want  of  parties  is  waived,  unless  insisted  on  by  answer  or  de- 
murrer.* Hence  the  question  whether  the  title  at  law  has  been 
changed  under  the  statute  is  in  most  cases  not  very  important, 
though  the  legal  title  purchased  for  value  in  good  faith  from 
one  capable  of  conveying  it  ought  to  prevail  against  a  latent 
equitable  ownership  or  pledge,  while  a  merely  equitable  sale  of 
the  chose  in  action  would  be  subject  to  all  older  equities,  known 
or  unknown. 

A  sale  or  gift  of  an  assignable  note  or  bond,  not  made  in 
writing,  gives  to  the  vendee  or  donee  an  equitable  ownei'ship, 
and  the  possession  of  the  paper  is  prima  facie  evidence  that 
the  holder  has  gotten  it  as  his  own  from  the  obligee.* 

But  all  other  obligations  for  money  or  property,  written 
or  unwritten,  where  the  personality  of  the  obligee  is  not  of  the 
essence  of  the  contract,  may  be  assigned  in  equity  by  simple 
agreement  between  the  obligee  and  purchaser,  written  or  ver- 
bal, and  whether  it  be  absolute  or  by  way  of  pledge.  Notice 
to  the  debtor  is  needed  only  to  prevent  the  latter  from  paying 
the  obligee  or  acquiring  set-offs,  but  not  to  transfer  the  own- 
ership of  the  demand.*  But  an  assurance  given  by  the  debtor 
to  his  surety  at  the  time  of  the  joint  engagement  that  he  will 
give  her  at  any  time  a  transfer  of  a  certain  demand,  or  secure 
her  in  any  other  way  she  might  suggest,  was  held  not  to 
amount  to  an  equitable  transfer,  and  would  probably  not 
have  been  such,  even  without  the  addition  of  the  general 
words.* 

The  laws  for  recording  mortgages  and  deeds  of  trust,  to 
make  them  available  against  creditors  and  purchasers,  embrace 
personalty;  but  this  means  goods  and  chattels,  not  choses  in 


*  Gill  V.  Johnson's  adm'rs,  1  Met. 
649. 

*Ibid, 

»  Newby  &  Taylor  v.  Hill  &  Mil- 
lim,  2  Mete.  630,  quotes  a  MS.  Op.  of 
W.  T.,  1858,  in  which  the  debtor  had 
assented  to  the  transfer,  hut  says  that 
this  was  immaterial.  In  Gray  v. 
Briscoe,  6  Bush,  687,  this  doctrine 
was  acknowledged,  but  the  evidence 


of  the  assignment  was  deemed  too 
uncertain  to  prevail  against  an  at- 
taching creditor. 

♦  Elliott  V.  Harris,  9  Bush,  287.  In 
Corn  y.  Sims,  3  Mete.  399,  a  promise 
of  the  principal  debtor  to  his  sureties 
to  apply  the  proceeds  of  a  sale  yet  to 
be  made  was  held  not  to  give  them 
any  equity. 
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action.  A  deed  of  trust  is,  as  to  choses  in  action^  neither  bet- 
ter nor  worse  for  being  recorded.*^ 

A  check  drawn  against  a  bank  deposit  is  held  to  be  "  an 
absolute  appropriation  of  so  much  money  in  the  hands  of  the 
banker  to  the  holder  of  the  check,  to  remain  there  until  called 
for,  and  can  not  after  notice  be  withdrawn  by  the  drawer." 
Hence  the  payee  of  a  check,  where  the  banker  has  funds 
enough  to  pay  it,  can  sue  the  banker  in  'his  own  name.*  If  the 
check  had  been  larger  than  the  deposit  it  imist  have  had  the 
same  effect  of  transferring  whatever  the  banker  owed  to  the 
drawer,  and  to  take  precedence  from  its  presentation  over 
other  smaller  checks. 

The  payment  of  a  debt  by  a  surety  subrogates  him  to  all 
the  '*  securities "  held  for  it  by  the  creditor,  but  not  to  the 
specialty  itself  on  which  the  principal  debtor  and  himself  were 
jointly  bound.  His  claim  against  the  principal  (unless  he 
takes  an  assignment  at  the  time)  is  only  for  money  paid  to  the 
principal's  use — a  very  important  point,  in  view  of  the  dif- 
ferent times  of  limitation.^  The  statute  gives  a  summary 
method  by  which  the  surety,  when  a  joint  judgment  has  been 
recovered  against  him  and  the  principal,  can  have  it,  upon 
payment,  assigned  to  him  by  order  of  court.®  The  following 
section  of  the  statute  extends  the  rights  and  remedies  of  sure- 
ties to  co-obligors  paying  more  than  their  share,  a  result  which 
was  in  1841  worked  out  from  the  equity  of  an  old  statute  not 
naming  co-obligors.® 

A  transfer  by  the  clerk  of  a  court  of  all  his  fees  which  he 
might  earn  in  the  course  of  his  duties,  with  power  in  the  as- 
signee to  collect  such  fees,  and  only  allowing  to  himself  and 

*Newby,  &c.,  v.  Hill,  ubi  supra;  But  the  objection  for  want  of  parties 

Bank  U.  S.  v.  Hutb,  4  B.  M.  448;  can  only  be  made  by  special  demur- 

Forepaugh  v.  Appold,  17  B.  M.  625.  rer,  and  such  was  not  interposed. 

In  all  these  cases  the  transfers  were  'Joyce  v.  Joyce's  adm'r,  1  Bush, 

held  superior  to  a  subsequent  attach-  474,  supported  by  older  cases.  And  so 

ment.  as  to  co-obligces,  Thomas  v.  Thomas, 

•Lester  v.  Gwin,  Jones  &  Co.,  9  2  J.  J.  Mar.  60,  64. 

Bu&h,  357.    As  the  deposit  is  not  wit-  *Gen.  Stat.,  Ch.  104,  Sec.  9.     See 

nessed  by  written  contract,  the  assign-  supra.  Sec.  68,  n.  27,  as  to  necessity  of 

ment  is  equitable  only,  and  the  as-  notice  of  such  a  motion, 

signor  ought  to  be  a  party  to  the  suit.  ®  Morris  v.  Evans,  2  B.  M.  85. 
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to  his  deputies  a  certain  monthly  sum  by  way  of  salary,  is 
unlawful,  if  not  at  common  law,  at  least  under  the  Statute  of 
Offices  re-enacted  as  Section  1  of  Chapter  81  of  the  General 
Statutes^  it  being,  in  fact,  a  sale  of  the  office ;  and  such  a  trans- 
fer can  not  be  enforced,  it  being  in  effect  a  sale  and  surrender 
of  the  office.*" 

Sec  115.  Transfer  by  Process  of  Law.  A  creditor 
can  subject  a  chose  in  action  by  having  the  debtor's  debtor 
served  with  a  general  attachment^  which  may  be  obtained 
upon  the  grounds  stated  in  Sections  194,  195,  and  237  of  the 
Code  of  Practice,  and  a  surety  has  the  same  right  under  Section 
662,  and  an  attachment  may  also  be  obtained  in  a  suit  to  en- 
force a  judgment  after  a  return  of  **  no  property,^'  under  Section 
441,  without  an  affidavit  stating  grounds,  and  without  bond. 
In  suits  of  the  latter  kind,  under  Section  439,  '*  persons  in- 
debted to  the  (judgment)  defendant,  or  holding  money  or 
property  in  which  he  has  an  interest,  or  holding  evidences  or 
securities  for  the  same,  may  be  made  defendants."  But  while, 
under  the  corresponding  section  of  the  former  Code,  the  serv- 
ice of  a  summons,  with  the  object  of  the  action  indorsed, 
upon  the  secondary  defendant,  created  a  lien,  no  such  provis- 
ion is  found  in  Section  439  of  the  present  Code.  It  may  be 
doubted  whether  the  principle  of  lis  pendens  will  work  out  a 
result  which  the  legislature  seems  to  have  deliberately  shunned, 
and  whether  any  thing  short  of  the  service  of  an  attachment 
will  now  operate  as  a  lien  on  a  chose  in  action. 

As  we  have  heretofore  seen,  the  service  of  the  attachment 
creates  only  an  equitable  lien,  but  a  judgment  at  the  end  of 
the  attachment  proceedings,  or  judgment  creditor's  suit,  that 
the  plaintiff  recover  so  much  from  the  garnishee,  transfers  to 
the  former  the  legal  title  to  the  demand.  Such  a  judgment 
has  the  same  effect  as  if  the  garnishee  had  paid  his  original 
creditor,  and  protects  him  against  an  assignee  of  the  demand 
against  him/  unless  such  demand  be  a  bill  of  exchange^  or 
note  put  upon  its  footing,  and  negotiated  under  the  law  mer- 
chant. To  obtain  such  a  judgment  against  a  third  party,  the 
plaintiff  is,    in    certain    cases,  authorized  to  proceed  against 

w  Field  V.  Ohipley,  79  Ky.  260.        ^  Coburn  v.  Currens,  1  Bush,  242. 
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the  garnishee  after  service  of  the  attachment  by  "petition  or 
amended  petition,"'  and  thus  to  bring  himself  into  privity 
with  him. 

The  time  when  the  attachment  comes  into  the  oflScer^s 
hands  does  not  determine  the  rank  of  its  lien  upon  a  chose  in 
action  belonging  to  the  debtor.  But  these  become  bound 
only  by  deli<rering  copies  of  the  attachment,  and  summoning 
the  garnishees.  See  Code  of  Practice,  Section  203,  3,  as  to 
debts  or  demands,  stock  in  corporations,  or  property  not  capa- 
ble of  manual  delivery  held  by  any  person  or  corporation  for 
the  defendant's  benefit,  and  Section  207,  as  to  a  fund  in  court. 

It  was  held  at  one  time  that  to  perfect  the  levy  of  the  at- 
tachment on  a  demand,  its  nature  must  be  specified  in  a  notice 
appended  to  or  indorsed  on  the  order  of  attachment;*  but 
this  has  since  been  held  to  be  unnecessary  ;*  and  meanwhile  an 
amendatory  act  was  passed,*  directing  that  "  no  notice  need  be 
given  .  .  .  describing  .  .  .  the  debt  or  demand  attached,  but 
only  a  notice  that  the  person  or  corporation  to  whom  the  or- 
der of  attachment  is  delivered  is  summoned  to  answer  "  (giving 
time  and  place) .• 

While  the  salary  or  fees  coming  to  officers  or  employes  of 
the  State  can  not  be  garnisheed,  because  the  State  can  not  be 
sued,  garnishments  against  the  officers  and  employes  of  cities 
and  towns  have  been  emphatically  sustained.^  Of  course  there 
can  be  no  garnishment  of  unearned  wages;  to  allow  it  would 
sanction  a  sort  of  enslavement  for  debt. 

Choses  in  action  may  be  sold  by  a  court  of  equity  in  a  suit 
for  settling  the  estate  of  a  decedent,®  or  to  wind  up  a  deed  of 
trust  for  the  benefit  of  creditors,  or  when  "  discovered  "  on  a 
creditor's  bill,*  or  perhaps,  also,  when  an  assignment  is  worked 
out  by  law  from  an  attempted  preference."     The  condition  for 

*  Code  of  Practice,  Section  227.  See,  as  to  public  policy,  end  of  pre- 
'  Menderson    v.  Specker,    79  Ky.      ceding  section. 

609.  «  Gen.  Stat.,  Ch.  39,  Art.  II,  Sec.  61. 

*  Bell  V.  Wood,  86  Ky.  66.  » Ibid.,  Ch.  68,  Art.  II. 
^CarrglTs  Code,  under  Sec.  203.  ^®This  might  be  inferred  from  the 
•Carroll's  C.  P.,  p.  204.  clauses  of  Ch.  44,  Art.  II,  assimilat- 
^  Kodman  v.  Musselman,  1 7  Bush,  ing  the  proceedings  to  those  for  wind- 

866;  Speed  v.  Brown,  10  B.  M.  109.      ing  up  decedents'  estates. 
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such  a  course  is  given  in  one  of  the  quoted  parts  of  the  stat- 
utes, but  is  alike  applicable  to  all ;  it  must  appear  that  such 
choses  in  action  can  not  be  collected  within  a  reasonable  time 
by  the  use  of  reasonable  diligence. 

Some  of  the  Kentucky  acts  incorporating  friendly  societies 
and  orders  protect  the  death  benefits  to  be  paid  by  them,  not 
only  against  the  creditors  of  the  member  who  with  his  means 
effected  the  insurance,  but  against  the  creditors  of  the  bene- 
ficiaries also. 

Sec.  116.  Notices  Under  the  Mechanics'  Lien  Law. 
Having  in  a  former  chapter  treated  of  the  lien  of  mechanics 
and  material-men  under  the  statutes,  we  still  have  to  examine 
those  provisions  by  which  the  claim  of  the  contracting  builder 
or  other  mechanic  may  be  transferred,  along  with  the  Hen 
which  secures  that  demand,  to  those  who  have  worked  for  or 
furnished  material  to  him,  or  for  or  to  a  sub-contractor,  and 
between  whom  and  the  owner  of  the  lot  or  structure  there  is 
no  privity.  This  is  done  mainly  by  a  notice  in  writing,  which 
is  in  the  nature  of  a  garnishment,  given  to  the* owner  "that  a 
lien  will  be  claimed, "  and  if  the  owner  is  at  the  time  "  in- 
debted to  the  contractor  or  sub-contractor"  (it  is  hard  to  see 
what  is  meant  by  the  owner's  indebtedness  to  a  sub-contractor) 
he  must  withhold  enough  to  satisfy  the  claim  of  the  notifying 
party,  or  as  much  as  he  then  does  owe,  and  if  he  receives 
more  than  one  notice  he  must  pay  the  notifiers  pro  rcUa,  The 
clause  denying  the  mechanics'  lien  in  all  cases  where  security 
has  been  taken  follows  here;  but  whether  it  applies  to  the 
taking  of  security  by  the  sub-contractor  or  material-man  from 
the  principal  contractor  is  not  very  clear. 

The  additional  remedy  given  to  sub-contractors  and  work- 
ingmen  by  the  Jefferson  County  law'  has  been  already  stated 
in  Section  94.  A  meaning  has  been  given  to  the  words  "joint 
lien"  in  this  act,  in  a  case  in  which  several  workingmen,  each 
having  a  claim  against  the  contractor  for  less  than  tea  dollars, 
served  their  notices  on  the  employer,  and  the  court  substituted 
them  for  the  amount  of  their  demands  to  the  claim  and  -lien  of 
the  builder,  although  their  "  notices"  had  been  served  sepa- 

>  G.  S.,  Ch.  71,  Sec.  5;  Louisv.  City  Code,  p.  455 ;  Jeff.  Co.  Act,  Soc.  8. 
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rately  at  different  timeS;  because  jointly  they  had  an  available 
claim.' 

A  question  has  often  arisen  between  sub-contractors  and 
material-men  on  the  one  hand,  and  the  assignees  or  attaching 
creditors  of  the  contractor  upon  the  other.  The  Louisville 
Chancery  Court  has  held  for  a  number  of  years  that  the  for- 
naer,  even  before  they  have  served  their  notice  upon  the  owner, 
have  a  subsisting  equity  on  the  fund  in  his  hands  which  can 
not  be  defeated  by  any  thing  short  of  payment  by  the  owner 
to  the  contractor  or  to  his  assignee,  but  not  by  an  attachment. 
In  short,  a  subsequent  lien  notice  will  displace  an  attachment. 
The  case  of  an  assignment  for  value  is  somewhat  stronger,  but 
in  a  case  in  which  the  contractor  had  no  written  contract  to 
assign,  but  could  only  transfer  an  equity,  the  Court  of  Ap{)eals 
held  that  the  claims  of  the  workingmen  must,  on  reasoning 
that  would  have  applied  jusf  as  well  to  the  transfer  of  a  note, 
be  preferred  even  to  those  of  an  assignee  for  value  and  in 
good  faith,  though  the  former  had  not  served  their  notices  on 
the  owner  until  after  the  assignment.' 

Sec.  117.  Corporate  Shares.  Shares  in  corporations 
are  not,  strictly  speaking,  choses  in  action,  though  closely  akin 
to  them.  All  corporate  shares,  including  those  of  railroads, 
are  personal  estate.*  And  such  shares  are  "  property ''  subject 
to  attachment  for  debt.*  The  chapter  of  the  General  Statutes 
as  to  Incorporated  Companies  directs :  "  Transfers  of  stock 
shall  not  be  valid,  except  as  between  the  parties  thereto,  until 
the  same  are  regularly  entered  upon  the  books  of  the  com- 
pany,'^ etc.*  "  The  books  of  the  company  shall  ...  be  subject 
to  the  inspection  of  any  stockholder,''  etc.  Special  acts  for  in- 
corporting  share  companies,  of  which  there  are  many  thou- 


•  Mullikin  v.  Seiber  (misspelt  Lie- 
ber),  7  Ky.  Law  Rep.  602. 

•  Ibid.  Oddly  enough,  the  Superior 
Court  in  two  later  cases  preferred 
«ven  an  attaching  creditor  to  a  sub- 
•con tractor  who  had  not  served  his 
notice  before  the  attachment. 

>  Act  of  March  22, 1871,  passed  to 
overcome  the  decision  in  Gopeland  v. 


Copeland,  7  Bush,  849,  and  printed 
in  exienao  under  the  report  of  that 
case.  It  is  not  re-enacted  in  the  Gen. 
Stat^  but  as  these  contain  no  provis- 
ions about  railroad  shares,  the  older 
act  stands  unrepealed. 

*  Field  V.  Montmallin,  8  Bush,  466. 

» Gen.  Stat.,  Oh.  66,  Sec.  11. 
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sands,  always,  or  nearly  always,  contain  a  similar  clause. 
Such  shares  are  not  within  the  recording  laws,  and  a  mortgage 
recorded  in  the  county  which  embraces  the  principal  place  of 
business  is  no  notice  to  subsequent  purchasers."* 

It  was  held  that  at  common  law  the  share  of  a  stockholder 
is  transferable  like  a  chattel  (which  a  chose  in  action  is  not) ; 
that  the  statute  takes  the  place  of  a  registration  law,  and,  like 
that,  does  not  interfere  with  the  change  of  title .  between  the 
parties;  that,  moreover,  even  as  a  registration  law  it  is  only 
intended  for  the  protection  of  the  corporation  itself  and  of 
purchasers  of  stock,  but  not  for  the  protection  of  the  creditors 
of  a  stockholder,  and  can  not  be  intended  to  protect  them, 
for  the  books  of  the  corporation  are  not  to  be  open  to  the  pub- 
lic at  large,  but  only  to  the  stockholders.  Hence,  the  pur- 
chaser of  stock  for  value  who  held  the  certificate  of  the  regis- 
tered shareholder,  indorsed  by  him  in  the  usual  way,  was 
preferred  to  a  creditor  of  the  latter,  who  had  levied  an  attach- 
ment upon  the  stock  before  the  transfer  had  been  entered  upon 
the  books  of  the  company.* 

A  bank  has,  in  the  absence  of  charter  provisions  or  of 
special  contract,  no  lien  on  the  stock  held  by  their  debtors.* 
At  present  the  charter  of  every  bank  in  Kentucky  (of  course, 
excepting  national  banks)  contains  a  clause  granting  to  it  such 
a  lien.  But  when  the  bank  officers  are  apprized  that  a  stock- 
holder has  sold  or  otherwise  parted  with  his  shares,  and  has 
made  a  symbolic  delivery  by  handing  over  the  stock  certificate, 
the  bank  can  not  thereafter,  though  the  stock  is  not  trans- 
ferred on  its  books,  make  further  advances  on  the  faith  of  it.^ 

Note. — An  attachment  is  levied  on  stock  in  a  corporation,  under  Code 
of  Practice,  Section  208,  3,  by  delivering  a  copy  of  the  attachment  to  the 
same  officer  or  agent  on  whom,  under  Section  61,  a  summons  might  be  served, 
and  summoning  him  as  garnishee,  a  notice  that  he  is  garnisheed  being  in- 
dorsed on  the  attachment. 

*  Spalding  v.  Paine,  81  Ky.  416.  «Fitzhugh  v.  Bank  of  Shepherds- 

*Thurber  v.  Crump,  86  Ky.  408.  ville,  3  Mon.  126. 

The   courts   of   the    New    England  ^  Bank  of  America  v.  McNeill,  10 

States  have  generally  held  otherwise.  Bush,  58. 
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Section  118.  Chattel  Mortgages.  The  last  decision 
treating  a  chattel  mortgage  as  an  executed  contract,  a  sale  of 
goods  subject  to  defeasance,  was  rendered  in  1859.  The  mort- 
gagee before  forfeiture  sued  at  law  for  possession  of  the  mort- 
gaged chattel,  and  supplemented  his  petition  thereafter.  The 
mortgagor  answered  that  the  debt  was  fictitious,  and  the  mort- 
gage given  by  him  only  to  hinder  his  creditors.  The  Court  of 
Appeals  thought  the  answer  insufficient,  as  in  the  suit  at  law 
the  mortgage  is  an  executed  contract,  while  the  defeasance  is 
executory,  and  can  therefore  not  be  set  up  if  tinctured  with 
fraud.'  Before  the  case  was  overruled  suits  for  possession  of 
mortgaged  chattels  fell  into  disuse,  but  the  mortgagee's  right 
to  take  possession  after  condition  broken  was  affirmed  as  late 
as  1868;*  it  was  practically  overruled  in  1877.^  Indeed,  the 
Code  of  Practice  has,  ever  since  1854,  provided  another  reme- 
dy.** A  conditional  sale  will  be  readily  construed  into  a 
mortgage.  An  absolute  bill  of  sale  can  not  be  turned  into  a 
mortgage  by  parol  testimony  which  would  contradict  the 
writing,  unless  where  fraud  or  oppression  is  shown,  such  as  is 

'  Brookover  v.  Hurst,  1  Mete.  666,  lien  upon  personal  property,"  upon 

following  Bibb  v.  Bibb,  17  B.  M.  307.  certain  grounds  stated,  an  attachment 

•Brown  v.  Philips,  3  Bush,  666.  may  be  granted  against  the  property. 

'  Bartlett  v.  Borden,  13  Bush,  46.  The  section  was  278  in  the  Code  of 

"•Code  of  Practice,  Sec.  249.     "  In  1864,  and  in  force  when  the  suit  in 

an  action  to  enforce  a  mortgage  or  Brookover  v.  Hurst  was  brought. 
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practiced  by  usurers,  or  to  correct  a  mistake.*  But  as  the  title 
of  chattels  passes  by  parol,  the  words  or  conduct  of  the  ven- 
dee after  the  sale  must  be  admissible  to  show  that  he  consid- 
ered the  vendor  as  still  the  owner.  This  would  be  only  in 
keeping  with  the  great  liberality  shown  in  allowing,  on  slight 
grounds,  the  redemption  of  property  sold  under  execution  or 
decretal  sales.* 

A  mortgage  may  extend  to  future  accretions  of  the  thing 
mortgaged,*  but  not  to  future  acquisitions,  such  as  the  goods 
which  the  mortgagor  may  thereafter  buy  or  manufacture  in 
the  course  of  his  business.^  As  to  such  future  acquisitions,  the 
mortgage  is  good  between  the  parties,  but  void  as  to  third 
parties.®  But  where  a  railroad  company  had  by  its  charter 
been  authorized  to  mortgage  its  **  francliises"  in  order  to  raise 
money,  and  it  did,  in  pursuance  to  such  authority,  mortgage 
all  its  property,  "  present  and  in  future  to  be  acquired, '*  the 
court  sustained  it  as  to  cars,  wheels,  firewood,  etc.,  though  not 
expressing  its  opinion  whether  such  articles  could  be  reached 
in  the  absence  of  the  charter  authority,  which  must  have  some 
beneficial  object.' 

Sec.  119.  Recording  Deeds  of  Personalty.  There 
are  three  statutory  provisions  for  putting  a  deed  of  personalty 
on  record.  The  first  and  best  known  says :  "  No  deed  of 
trust  or  mortgage,  conveying  a  legal  or  equitable  title  to  real 
or  personal  estate,  shall  be  valid  against  a  purchaser  for  a 
valuable  consideration  without  notice  thereof,  or  against  cred- 
itors, until  such  deed  shall  be  acknowledged,  etc.,  and  lodged 
for  record." ' 

We  have  shown,  as  to  land,  that  the  mention  of  creditors 
is  illusory;*  also  that  recording  applies  neither  to  choses  in 
action '  nor  to  corporate  shares.* 

*  Thompson   v.  Patton,  5  Litt.  74.       1*26  (issue  of  cattle). 

In  an  older  case,  Blanchard  v.  Ken-  'Ross  v.  Wilson,  7  Busb,  29. 

ton,  4   Bibb,  461,  it  was  intimated  ^Loth&  Haas  v.  Carty,  85  Ky.691. 

that  if  a  bill  of  sale  can   bo  turned  ^Phillips  v.Winslow,  18  B.  M.  481, 

into  a  mortgage,  and  shown  to  have  446. 

been  paid,  it  may  be  done  as  well  at  ^  Gen.  Stat.,  Ch.  24,  Sec.  10. 

law  as  in  equity.  *  Supra,  Sec.  79. 

*  See  8up7'a,  Sees.  71,  72,  and  88.  '  Supra,  Sec.  118. 
•Forman  v.  Proctor,  9  B.  M,  124,  *  Supra,  Sec.  117. 
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An  absolute  sale  and  defeasance  together  constitute  a  mort- 
gage, and  should  be  recorded ;  and  it  was  held  that  where  a 
slave  was  thus  mortgaged,  though  the  mortgagee  has  posses- 
sion, he  remained  subject  to  execution  against  the  mort- 
gagor.*    The  case  was  decided  at  law. 

He  who  purchases  from  the  owner  of  chattels  in  possession 
need  not  trace  up  the  vendor's  title  like  a  purchaser  of  land, 
and  has,  therefore,  no  constructive  notice  of  a  vendor's  lien 
contained  in  a  recorded  bill  of  sale  of  the  chattels ;  and  it 
matters  not  that  this  bill  of  sale  was  included  in  a  deed  of  land 
which  the  same  purchaser  should  have  read  when  buying  the 
land.*  It  was  thought  that  the  recording  of  a  vendor's  lien 
in  chattels  is  unauthorized. 

Second,  A  section  of  the  law  on  Fraudulent  Convevances 
directs :  *'  Every  voluntary  alienation  of,  or  charge  upon,  per- 
sonal property,  unless  the  actual  possession  in  good  faith  ac- 
companies the  same,  shall  be  void  as  to  a  purchaser  without 
notice,  or  any  creditor,  prior  to  the  lodging  for  record  of  such 
transfer  or  charge  in  the  oflBce  of  the  County  Court  for  the 
county  where  the  alienor  or  person  creating  the  charge  resides.''^ 
The  word  "  voluntary  "  seem&  not  to  be  used  here  to  denote  a 
gift,  as  distinguished  from  a  sale,  but  a  private  sale  as  distin- 
tinguished  from  a  sale  under  execution  or  order  of  court.  The 
provision  for  recording  absolute  sales  of  personalty  seems  to 
have  been  wholly  overlooked  by  the  business  community  and 
the  bar.  As  far  as  this  section  bears  on  change  of  possession, 
it  properly  belongs  under  the  head  of  Fraudulent  Convey- 
ances. In  demanding  the  recording  of  a  charge  on  property, 
it  coincides  with  the  section  quoted  from  the  chapter  on  Con- 
veyances. 

Third,  Another  section  of  the  present  law  of  Fraudulent 
Conveyances  *  that  when  a  loan  or  pretended  loan  of  personal 
property  is  made,  and  possession  has  remained  with  the  bor- 

*  Lobban  v.  Garnett,  9  Dana,  889.  see  M.  and  B.  Stat.,  I,  789.    Under 

'Engeln  v.  Mueller,  12  Bush,  441.  this  law  the  recording  of  a  bill  of 

^Gen.  Stat.,  Ch.  44,  Art.  I.  Sec.  8.  sale  with  a  reservation,  for  instance, 

^Ibid,,  Sec.  4,  taken  from  the  act  of  the  retention  of  a  lien  seems  proper. 
1796  against  Frauds  and  Perjuries; 
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rower  for  five  years,  or  tvhen  any  reservation  or  limitation  is 
claimed  to  have  been  contained  in  an  alienation  of  a  chattel  so 
possessed,  the  absolute  right  shall  be  deemed  with  the  pos- 
sessor in  favor  of  "a  purchaser  without  notice,  or  any  creditor, 
etc.,  unless  the  written  evidence  of  the  loan,  reservation,  or 
limitation  be  duly  recorded  in  the  county  where  the  person  re- 
sides, etc.,  or  is  contained  in  a  recorded  will.'' 

The  possession  must  have  lasted  five  years  in  Kentucky ; 
the  statute  does  not  operate  on  a  possession  held  elsewhere.^ 
The  ownership  or  reservation  is  protected  if  the  instrument 
be  recorded  at  anv  time  before  the  end  of  the  five  vears  :  but 
to  record  it  thereafter  will  not  avail  even  against  subsequent 
purchasers.*^  A  gift  to  an  infant,  of  which  the  father  as  nat- 
ural guardian  takes  possession,  does  not  become  by  the  statute 
subject  to  the  debts  of  the  latter,  or  to  sale  by  him." 

All  reported  cases  under  the  statutes  apply  to  slaves  given 
to  a  child  or  grandchild,  and  the  law  seems  therefore  obsolete ; 
but  there  is  no  apparent  reason  why  it  should  not  apply  to 
other  chattels,  whether  thev  be  transferred  in  the  family  or  in 
the  course  of  trade. 

Sec.  120.  Pledges  and  Some  Other  Liens.  The  act  of 
1820,  already  mentioned/  which  annulled  any  power  of  sale 
given  in  a  mortgage  or  deed  of  trust,  extended  to  personal  as 
well  as  to  real  estate,  and  so  did  its  re-enactment  in. the  Re- 
vised Statutes.  We  shall  see  how  the  Warehouse  Law  abro- 
gates it  as  to  goods  cov^ered  by  warehouse  receipts;  and  the 
General  Statutes,'  while  re-enacting  the  old  rule  as  to  land, 
leave  personalty  out  altogether,  thus  replacing  pledges  on  their 
footing  as  at  common  law. 

When  a  chattel  is  delivered  to  the  lender  as  a  pledge,  an 
instrument  which  accompanies  the  delivery  and  states  for 
what  sum  the  chattel  shall  be  held  as  security  is  not  necessa- 
rily a  mortgage,  and  it  need  not  be  recorded ;  and  such  an  in- 

•  Fightmaster  v.  Beasley,  7  J.  J.  Mon.  30;  Forsyth  v.  Kreakbaum,  7 

Mar.  410.  Mon.  97  (saying  the  two  cases  are  ex- 

" Ferguson  v.  White,  1  A.  K.  Mar-  actly  alike) . 

shall,  6.  >  M.  and  B.  Stat.  I. 

»  Kenningham  v.  McLaughlin,  3  »  Gen.  Stat.,  Ch.  63,  Sec.  22. 
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strument  being  in  writing,  evidence  that  the  pledge  was  also 
to  be  held  for  further  advances  is  inadmissible.* 

Generally  speaking,  the  ordinary  common  law  prevails  on 
the  subject  of  pledges  in  Kentucky.  But  professional  pawn- 
brokers are  regulated  by  an  act  of  March  6, 1878,  and  another 
act  of  April  22,  1886,*  dealing  mainly  with  matters  of  reve- 
nue and  police.  The  first  named  act,  in  Section  4,  requires 
every  pawnbroker  to  "  keep  a  register  of  all  loans  or  pur- 
chases of  all  articles  made  by  him,"  with  names  of  parties, 
dates,  description  of  articles,  sums  loaned,  '^  and  the  interest 
charged."  This  seems  to  justify  a  licensed  pawnbroker  in 
making  conditional  purchases  and  in  charging  what  he  chooses 
for  interest.  He  must  give  a  ticket  and  receipt  for  each  arti- 
cle. He  "shall  have  the  right  to  sell  any  article  pawned  after 
the  expiration  of  ninety  days  from  the  maturity  of  the  loan." 
But  this  clause,  if  loans  and  purchases  are  two  diflFerent  meth- 
ods of  dealing,  does  not  restrict  his  power  to  treat  the  ^*  con- 
dition of  selling  back  again  at  a  stipulated  price"  as  lost  on 
the  very  day  of  maturity.  Disputes  arising  under  the  act  will 
be  generally  too  small  to  come  before  an  appellate  court. 

The  ordinary  tradesman's  lien  known  to  the  common  law 
has  in  a  few  cases  been  regulated  by  Kentucky  statutes.  Liv- 
ery stable  keepers  have  by  statute  a  lien  on  horses  and  other 
live  stock  put  in  "  regular  board,"  as  well  as  those  lodged  and 
fed  temporarily,  and,  except  as  against  purchasers  for  value 
without  notice,  this  lien  is  preserved  for  ten  days  after  the  ani- 
mal is  removed.*  This  lien  may  be  enforced  by  the  sale  of 
work  beasts  which  are  otherwise  exempt  from  sale  for  debt,  as 
the  statute  says  that  none  shall  be  exempt.*  Another  act^  gives 
to  the  licensed  keepers  of  stud  horses,  jacks,  and  bulls  a  lien 
for  the  fee  on  the  "  get"  for  the  term  of  one  year,  not,  how- 
ever, against  a  purchaser  without  notice. 

'Harrison  v.   Wagner,   2   A.  K.  counties  except  Whitley.    See  B.  and 

Mar.  881,  followed  since  in  several  F.  Gen.  Stat.,  pp.879,  880.   It  gives  a 

cases.    In  fact  the  change  of  posses-  summary  remedy  by   warrant  and 

sion  is  the  best  possible  notice  to  all  sale, 
the  world.  «  Pitch  v.  Sleayall,  14  Bush,  230. 

*  B.  and  F.  Gen.  Stat.  pp.  978,  979.  '  February  11, 1876.  B.  and  F.  Gen. 

^Act  passed  in  1871  for  thirteen  Stat.  880. 
counties,  and  in  1874  extended  to  all 
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A  new  water-craft  law  was  enacted  in  1880,^  the  old  one 
having  fallen  into  disuse  since  the  well-known  decision  of  the 
Supreme  Court  of  the  United  States,  in  The  A.  D.  Hine  v. 
Trevor.*  The  new  law  attempts  to  provide  a  lien  on  "  the 
boat  or  vessel,  her  engine,  tackle,  furnishing,  and  apparel," 
with  specific  attachments  for  its  enforcement,  for  many  kinds 
of  demands  that  are  of  maritime  jurisdiction,  and  to  that  ex- 
tent the  law  is  invalid,  at  least  as  applying  to  crafb  that  is 
enrolled  in  the  coasting  trade.  As  well  pointed  out  by  the 
annotators  of  the  General  Statutes,*'  the  law  provides  a  lien 
for  some  classes  of  demands  that  are  not  within  tiie  maritime 
jurisdiction ;  such  are,  the  cost  of  building  the  vessel,  and 
supplies  and  repairs  furnished  in  a  home  port,  and  as  to  these 
the  State  law  is  enforcible.  However,  in  practice  but  few  cases 
have  occurred  within  the  last  ten  years  where  liens  upon  water- 
craft  were  sued  for  in  the  State  courts,  and  none  are  reported. 

As  to  those  common  law  liens  which  factors,  attorneys, 
bankers,  and  mechanics  have  in  the  goods  or  documents 
intrusted  to  them  by  their  constituents,  clients,  or  customers, 
no  Kentucky  decisions  can  be  found  striking  out  a  line  other 
than  that  which  is  laid  down  in  the  English  and  American  text- 
books. The  "general "  lien  of  bankers,  for  instance,  has  been 
expressly  recognized  along  with  the  exceptions  to  it." 

A  purchaser  of  a  chattel,  who,  after  he  has  paid  the  whole 
or  a  part  of  the  price,  finds  reason  to  rescind  the  contract,  will 
be  allowed  a  lien  on  the  thing  bought,  with  the  right  to  retain 
the  possession  until  he  is  paid." 

In  a  few  modern  cases  where  a  factor  had  advanced  money 
for  produce,  logs,  tobacco,  etc.,  with  the  understanding  that  it 
should  be  shipped  to  the  factor  for  his  reimbursement,  the 
court  has  declared  that  an  "  inchoate  lien  "  exists,  which  may 
be  perfected  by  delivery,  but  which  will,  until  so  perfected,  not 

*  February  11, 1876,  B.  and  F.  Gen.  "  Mnsonic  Savings  Bank  v.  Bangs' 

Stat  876.  adm'r,  84  Ky.  136. 

»4  Wall.  508.  "Scott  v.  Clarkson's  exV,  1  Bibb, 

10  B.  and  F.  Gen.  Stat.  876,  quoting  278.  Comp.  Sec.  92,  nn.  24  and  26.  In 

Edwards  v.   Elliott,  21    Wall.    632.  thiscasethehireof  the  chattel  was  set 

The  Lottawanna,  21  "Wall.  568.    Ex  off  against  the  interest  on  the  price. 
parte,  McNeill,  18  Wall.  286. 
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prevail  against  any  equity,  not  even  against  the  transfer  for 
equal  distribution  among  the  decedent's  creditors,  which  is> 
under  the  statute,  worked  out  by  his  death.*' 

Sec.  121.  Warehouse  Receipts.  On  the  6th  of  March,. 
1869,  "An  Act  in  relation  to  warehousemen  and  warehouse 
receipts''  was  enacted,  following  in  its  main  provisions  similar 
laws  of  northern  and  more  commercial  States.^  Its  main  ob- 
ject was  to  render  goods  in  the  hands  of  producers  and  mer- 
chants a  ready  means  for  raising  money  by  making  a  receipt, 
a  piece  of  paper,  the  representative  of  the  goods ;  and  as  noth- 
ing in  the  act  restricts  the  issuing  of  warehouse  receipts  to 
professional  warehousemen,  or  requires  the  goods  for  which 
receipts  are  given  to  be  kept  in  a  marked  room  for  storage, 
apart  from  the  receiptor's  own  goods,  the  result  of  the  law 
has  been  to  introduce  a  dangerous  class  of  secret  chattel  mort- 
gages. The  bulk  of  the  warehouse  receipts  used  in  commerce 
are  issued  from  real  warehouses,  those  for  whisky  in  bond 
being  the  most  important;  next  to  these  the  receipts  issued 
from  grain  elevators,  which  are  regulated  by  an  act  of  April 
28, 1880,'  copied  substantially  from  the  Illinois  law ;  and  these 
elevator  receipts  differ  from  all  others  in  this,  that  they  repre- 
sent only  a  named  quantity  of  grain  in  the  bin,  not  identified^ 
while  the  general  warehouse  law  contemplates  every  receipt 
to  be  issued  for  a  specified  article  or  other  parcel  of  goods. 

The  warehouse  law  of  1869  is  not  repealed  by  the  General 
Statutes*  Stripping  it  of  its  verbiage  and  leaving  out  the 
penal  provisions,  the  warehouse  act  reads  as  follows : 

"Sec.  1.  That  .  .  .  all  .  .  .  persons  who  shall  receive  any 
.  .  ..  thing  whatever  in  store  .  .  .  shall  be  deemed  .  .  .  ware- 
housemen. • 

"Sec.  2.  That  every  warehouseman  receiving  any  thing 
.  .  .  shall,  on  demand  of  the  owner  thereof,  or  the  person 
from  whom  he  receives  the  same,  give  a  receipt  .   .  .  setting 

*•  Brooks  &  Waterfeldt  v.  Staten,  owner  as  collateral  for  loans,  and  has 

79  Ky.  174;  Cook's  adm'r  v.  Bran-  been   so  construed  in  several  of  the 

nin,  87  Ky.  101.  cases  quoted  below. 

»  B.  and  F.  ed.  Gen.  Stat.,  App.  p.  » B.  and  F.  Gen.  Stat.,  p.  1260. 

112.    The  fifth  section  clearly  con-  ^See  aupray  Ch.  I,  Sec.  5. 
templates  the  issue  of  receipts  by  the 
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forth  the  quality,  quantity,  kind,  and  description^  .  .  .  and 
which  shall  be  designated  by  some  mark. 

"  Sec.  3.  All  receipts  issued  by  any  warehouseman  .  .  . 
shall  be  negotiable  and  transferable  by  indorsement  .  .  .  and 
with  like  liability  as  bills  of  exchange,  .  .  .  and  with  like 
remedv  thereon. 

"  Sec.  4.  That  no  warehouseman  .  .  .  shall  issue  any  re- 
ceipt .  .  .  for  any  goods  .  .  .  or  other  thing'  ...  to  any 
person,  .  .  .  unless  such  goods  ...  or  thing  shall  have  been 
bona  fide  received  into  possession  and  store  by  such  warehouse- 
man^ and  shall  be  m  store  and  under  his  .  .  .  control  ...  at 
the  time.  .  .  . 

"  Sec.  5.  That  no  warehouseman  .  .  .  shall  issue  any  re- 
ceipt .  .  .  for  any  goods  ...  or  other  thing  ...  as  a  secu- 
rity for  .  .  .  any  indebtedness,  unless  such  goods  ...  or 
other  thing  shall  be  at  the  time  .  .  .  the  property,  without 
encumbrance,  of  said  warehouseman ;  and  if  encumbered  by 
.  .  .  lien,  then  the  character  and  extent  of  that  lien  shall  be 
...  set  forth  ...  in  tiie  receipt,  and  shall  be  actually  in 
store  and  under  the  control  of  said  warehouseman^  etc. 

"Sec.  6.  That  no  warehouseman  shall  issue  any  receipt 
.  .  .  for  any  goods  .  .  .  while  any  former  receipt  for  any 
such  goods  ...  or  any  part  thereof  .  .  .  shall  be  outstand- 
ing. .  .  . 

"Sec.  7.  That  no  warehouseman  .  .  .  shall  sell  or  encum- 
ber, ship,  transfer,  or  remove  beyond  his  .  .  .  control  any 
goods  .  .  .  for  which  a  receipt  shall  have  been  given,  without 
the  written  consent  of  the  person  holding  .  .  .  such  receipt, 
etc. 

"  Sec.  8  is  penal. 

"  Sec.  9.  That  .  .  .  when  any  receipt  .  .  .  shall  have  been 
issued  as  provided,  etc.,  and  .  .  .  pledged  as  collateral  .  .  . 
for  the  loan  of  money,  the  bank  or  person  to  whom  the  same 
may  be  pledged  ,  .  .  shall  have  power  ...  to  sell  the  same 
...  in  such  manner  ...  as  may  be  agreed  to  in  writing 
...  at  the  time  of  making  the  pledge." 

The  rule  of  the  law  of  sale,  that  the  subject  of  the  sale  must 
.be  identified  and  segregated  from  a  greater  mass,  applies  also 
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to  the  pledge  or  encumbrance  of  chattels^  and  is  not  changed 
by  the  warehouse  law  of  1869.  It  was  therefore  held  that  the 
pledge  of  *'  3,600  hams  weighing  60,400,"  by  giving  a  ware- 
house receipt  therefor,  while  the  pledgors  had  a  much  larger 
number  of  hams  in  store,  and  those  pledged  were  in  no 
way  identified,  did  not  affect  any  part  of  the  stock,  and  con- 
ferred no  right  of  property  upon  the  holders  of  the  receipt.* 
The  common  law  right  of  the  owner  of  stored  goods  to  sell 
them,  though  he  have  no  warehouse  receipt,  is  not  taken  away 
by  the  act.* 

Where  a  person,  not  the  owner,  even  a  commission  mer- 
chant, having  power  to  sell,  takes  a  warehouse  receipt  in  his 
own  name,  he  can  not  confer  property  in  the  goods  by  an  un- 
lawful transfer  or  pledge ;  the  clause  of  the  law  making  ware- 
house receipts  negotiable  like  bills  of  exchange  does  not  ex- 
tend to  such  a  case.*  It  was  held,  however,  in  the  same  case, 
that  a  pledgee  of  the  commission  merchant,  though  he  had,  in 
the  absence  of  a  "  Factor's  Act,''  no  property  in  the  goods  cov- 
ered by  the  receipt,  might  in  a  suit  by  the  consignor  for  "  con- 
version recoup  from  the  value  the  amount  of  advances  made  by 
the  commission  merchant  to  the  consignor,"  especially  as  the 
latter  was  a  non-resident.  The  receipt  is,  however,  negotiable, 
so  as  to  cut  off,  in  the  hands  of  a  holder  for  value,  any  defense 
which  the  warehouseman  might  raise  against  the  literal  en- 
forcement of  the  receipt;  for  instance,  he  can  not  against  such 
a  holder  set  up  any  lien  for  advances  or  for  storage  not  speci- 
fied on  its  face.^  Whether  a  warehouse  receipt  lawfully  issued 
to  the  owner,  and  indorsed  by  him  in  blank,  could  be  held  by 
one  innocently  buying  from  a  finder  or  thief  against  the  true 
owner,  as  a  bill  of  exchange  might  be  under  the  same  circum- 
stances, has  not  yet  come  up  for  decision.     It  has  been  said 

*  Ferguson  v.  Northern  Bank,  14  doctrine. 

Bush,  655.    On  p.  55S  a  list  of  States  ^Cochran  v.  Kipj,  18  Bush,  495, 

is  given  in  which  it  "was  held  that  501. 

manual  segregation  is  not  essential  *  First  National    Bank  y.  Boyce, 

to  a  good  delivery  by  warehouse  re-  78  Ky.  42.    Greenebaum  v.  Megib- 

ceipt.    On  p.  564  the  court  admits  ben,  10  Bush,  419. 

that  there  is  much  conflict  in  Amer-  ^  Commonwealth  v.  Mason,  82  Ey. 

ican  cases,  but  follows  the  English  256. 
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that  the  indorsers  of  a  statutory  warehouse  receipt  are  liable 
to  the  holder,  like  the  indorsers  of  a  bill  of  exchange.® 

A  receipt  otherwise  complying  with  the  requisitions  of 
the  law,  but  making  the  goods  "deliverable  to  bearer/'  is  a 
warehouse  receipt  within  the  meaning  of  the  statute.*  The 
prohibition  against  issuing  a  receipt  for  goods  which  are  not 
at  the  time  in  the  warehouseman's  control  does  not  render  it, 
or  the  sale  or  pledge  which  it  is  intended  to  represent,  void/* 

Sec.  122.  Liens  by  Legal  Process.  Having  treated  of 
executions  and  attachments  as  leading  to  the  sale  of  chattels,  it 
remains  to  speak  ofa  case  in  which  an  execution  sale  raise©  sim- 
ply a  lien,  which  can  only  be  enforced  by  a  new  suit.  This  re- 
sults where  personal  property  is  levied  upon  and  sold,  which  the 
owner  has  encumbered  before  the  lien  of  the  execution  attaches; 
the  bidder  acquires  only  a  lien,  bearing  interest  at  the  rate  of 
ten  per  cent;  in  like  manner  as  by  a  bid  on  encumbered  land, 
referred  to  in  a  former  chapter.*  And  where  th^  property  is 
movable,  it  will  not  be  delivered  to  the  bidder  until  he  gives 
bond  that  it  will  be  preserved  for  the  owner  to  redeem,  and 
for  tlie  encumbrancer's  benefit,  and  shall  not  be  removed  from 
the  county. 

The  enforcement  ofa.pendente  lite  lien  against  chattels,  which 
are  usually  bought  without  any  search  of  records,  may  work 
harshly,  but  is  fully  established.'  In  a  case,  not  of  a  suit  for 
debt,  but  for  ownership  and  possession,  it  was  held,  that  where 
the  subjects  of  such  a  suit  (certain  slaves)  were  removed  from 
Tennessee,  during  the  pendency  of  a  suit  there,  to  Kentucky, 
and  here  sold  and  delivered  to  a  purchaser,  such  purchaser  was 
bound  by  the  decree  subsequently  rendered  in  Tennessee,  as 
much  as  if  it  had  been  pronounced  in  Kentucky ;  and  this 


®  Cochran  v.  Ripy,  18  Bush,  496. 
Arguendo  (p.  605).  The  case  has 
never  arisen,  and  it  would  be  diffi- 
cult to  apply  the  rules  as  to  dishonor 
and  notice. 

•  Ibid.  However,  a  new  receipt  was 
issued  in  this  case  after  the  '*  ware- 
houseman "  had  taken  control  of  the 
goods,  and  before  adverse  rights  in- 


tervened. 

10  Farmer  v.  Gregory,  78  Ky.  475. 

1  Gen.  St.,  Ch.  88,  Art.  XIV.  See 
Bupraj  Sec.  71.   • 

'  The  case  quoted  supra.  Sec.  96,  of 
a  lien  created  by  a  creditor's  suit  on 
the  property  named  in  the  petition. 
Parsons  v.  Meyberg,  1  Duvall,  206, 
dealt  with  a  set  of  furniture. 
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without  reference  to  actual  knowledge  of  the  pendency  of  the 
suit  in  the  sister  State.* 

The  lien  of  an  attorney,  already  mentioned,*  rests  on  per- 
sonal property  or  effects  of  any  kind  which  he  has  recovered 
or  saved,  and  is  most  frequently  enforced  against  money  de- 
mands. The  attorney's  name  in  the  record  is  sufficient  notice 
to  the  defendant,  and  prevents  him  from  settling  with  the 
plaintiff  witliout  laying  himself  liable  to  the  fee  due  by  the 
latter  to  his  attorney.'*  But  this  is  in  an  action  for  a  certain  de- 
mand ;  it  is  otherwise  in  a  suit  for  unliquidated  damages  for  a 
tort,  before  judgment  recovered  ;  and  if  the  parties  settle  such 
a  case  between  them,  the  defendant  is  not  liable  to  the  plain- 
titf's  attorney,  even  for  a  fee  in  proportion  to  the  settlement 
made.^  But  it  was  held,  that  an  attorney  employed  to  sue 
upon  an  attachment  bond  for  damages  arising  from  the  suing 
out  of  a  wrongful  attachment  has  a  lien  on  the  judgment  re- 
covered, which  can  not  be  defeated  by  setting  off  another 
judgment  by  motion  ;  and  it  is  strongly  intimated  that  such 
judgment  could  not  have  been  pleaded  in  the  suit  upon  the 
b(»nd.^ 

Sec.  123.  The  Landlord's  Lien.  Aside  of  the  lien 
whicli  the  landlord  obtains  bv  his  distress  warrant,  which  has 
the  same  force  as  a  writ  of  fieri  facias,  or  by  the  attachment 
for  rent,  which  has  the  same  effect  as  an  ordinary  attachment 
for  debt,  the  statute  gives  him  a  lien  on  the  goods  found  on 
the  premises,  which  lien  he  may  invoke  when  the  creditors  of 
the  tenant  have  anticipated  him  in  seizing  those  goods  Under 
legal  process,  and  which  may  have  precedence  even  over 
mortgages. 

After  saving  liens  upon  the  goods  created  in  favor  of  others, 

before  the  g<*ods  came  upon  the  premises,  the  statute  proceeds:' 

"  If  suc^h  liens  be  created  while  the  property  is  on  the  leased 

•premises,  and  on  property  on  which  the  landlord  has  a  superior 

lien  for  his  rent,  then  to  the  extent  of  one  year's  rent,  whether 

^  Fletcher  v.  Torrel,  9  Dana,  376.  «  Wood  v.  Anders,  6  Bush,  601. 

*  See  supra,  Sec.  95 ;  G.  St.,  Ch.  5,  '  Robertson  v.  Schutt,  9  Bush,  669. 

Art.  I.  Sec.  15.  »  Gen.  Stat.,  Chap.  66,  Art.  II,  Sees. 

'Stephens  v.  Farrar,  4  Bush,  13.  12  and  13. 
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the  same  be  accrued  before  or  after  the  creation  of  the  lien,  a 
distress  or  attachment  shall  have  preference,  etc.,  provided  the 
same  is  sued  out  in  ninety  days  from  the  time  the  rent  was 
due.  A  landlord  shall  have  a  superior  lien  on  the  produce  of 
the  farm  or  premises  rented,  on  the  fixtures,  on  the  household 
furniture  and  other  {lersonal  property*  of  the  tenant  or  under- 
tenant, owned  by  him  after  possession  is  taken  under  the  lease  ; 
but  such  lien  shall  not  be  for  more  than  for  one  year's  rent, 
due  or  to  become  due,  nor  for  any  rent  which  has  been  due  for 
more  than  120  days.  But  if  any  such  property  be  removed 
openly  from  the  leased  premises,  and  "  without  fraudulent  in- 
tent, and  not  returned,"  the  lien  is  lost  unless  asserted  within 
fifteen  davs  after  removal. 

Under  Section  15  of  the  same  article,  the  holder  of  a  lien 
created  after  the  tenancy  has  begun  may  remove  the  property 
by  paying  the  rent  in  arrear,  and  securing  that  to  become  due, 
not  exceeding  one  year's  rent  in  all ;  and  by  Section  16  an 
officer  who  seizes  a  tenant's  goods  under  execution  or  attach- 
ment must  in  like  manner  (unless  indemnified  by  the  plaintiff 
under  the  Code)*  out  of  the  proceeds  of  a  sale  pay  to  the  land- 
lord one  year's  rent  due  or  to  become  due.  But  these  sections 
must  be  read  in  the  light  of  the  preceding  restrictions  of  ninety 
days,  one  hundred  and  twenty  days,  and  six  months  from  the 
maturity  of  the  rent.* 

Where  the  tenant,  in  the  lease,  agrees  to  pay  taxes,  the 
amount  thereof  is  part  of  the  rent  and  covered  by  the  lien.* 

The  landlord  does  not  lose  his  lien  by  taking  personal  se- 
curity;  and  he  can  assign  his  claim,  with  the  lien  to  secure  it, 
to  the  surety  in  the  lease  who  pays  the  rent.'  When  chattels 
are  once  put  on  the  rented  premises,  it  matters  not  that  the 

'The  Rev.  Stat,  gave  the  lien  only  and  make  the  law  clearer  in  favor  of 

on  the   produce,  fixtures,  and  furni-  the  landlord, 

ture.  An  act  of  1858  added  the  other  '  See  supra.  Section  48. 

personal    property.    It  means  evi-  *Gedge  v.  Schoenberger,   88  Ky. 

dently  only  such  as  is  acquired  by  91. 

the  tenant  after  he  has  entered  under  ^  Ibid, 

the    lease,  and   is  on   the  premises.  ^  Smith  v.  Wells'   ndm'r,  4  Bush, 

The  General  Statutes  remove  some  92. 
contradictions  in  the  older  statutes, 
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term  then  running  has  expired,  and  the  lease  been  renewed 
once  or  oftener,  the  landlord  still  holds  his  priority  over  inter- 
mediate mortgages.^  Where  goods  have  not  only  been  removed 
from  the  premises,  but  sold  in  good  faith  and  in  the  course  of 
trade,  the  landlord's  lien  is  gone,  and  is  not  transferred  to  the 
tenant's  demand  for  the  price ;  but  such  demand  may  be  reached 
by  any  attaching  creditor  of  the  tenant.® 

The  statutory  lien  is  not  to  be  enlarged  by  construction  or  by 
any  equity.  Unless  the  creditor  attaches  or  distrains  within 
ninety  days,  it  is  said  that  the  process  for  his  rent  will  not  be 
preferred  to  a  lien  by  mortgage,  nor  by  deed  of  trust  for  the 
benefit  of  creditors.  "As  against  all  other  rights  or  equities  of 
third  parties  he  must,  under  the  other  section,  do  so  within  120 
days."*  What  these  rights  or  equities  other  than  a  lien  might 
be,  is  not  stated  and  not  easily  explained.  The  difficulty  lies 
more  in  the  useless  distinctions  of  a  statute  pieced  out  from 
older  acts,  than  in  the  reasoning  of  the  court.  However, 
where  within  the  limit  of  three  months  the  tenant  makes  an 
assignment  for  the  benefit  of  his  creditors,  the  assignee  holds, 
to  the  extent  of  the  lien,  in  trust  for  the  landlord,  and  the  lat- 
ter need  not  take  any  further  steps,  but  may  enforce  his  lien 
claim  in  the  proceedings  in  which  the  assignment  is  wound  up.*® 
The  lien  is  only  a  substitute  for  the  distress,  and  whatever  is 
exempt  from  execution  (see  Section  111)  is  also  free  from  dis- 
tress, and  the  landlord's  lien  does  not  attach  to  it.  If  the 
debtor  chooses  to  encumber  such  property,  the  encumbrance 
can  not  be  questioned  by  the  landlord. 

A  lease  sometimes  contains  a  clause  extending  the  land- 
lord's lien  to  exempted  articles.  Such  a  clause  can  be  treated 
only  as  a  chattel  mortgage,  and  it  can  not  at  law  apply  to 
things  not  then  in  esse,  such  as  a  crop  not  yet  grown,  and 
will  as  to  such  articles  not  be  sustained  against  the  claim  of 
exemption." 

^English  V.  Duncan,  14  Bush,  877.  355;  also  Godge  v.  Shoenberger,  ubi 

This  seems  to  be  the  only  point  that  supra. 

could  arise  in  this  ease.  ^^  Loth  v.  Carty,  85  Ky.  691. 

*Stone  V.  Bohm,  79  Ky.  44.  "  Vinson  v.   Hallowell,  10  Bush, 

•Petry  v.  Randolph,  86  Ky.  352,  638. 


CHAPTER  XIX. 
FRAUDULENT  CONVEYANCES 

Sec.  124.  Who  Can  Assail  a  Fraudulent  Conveyance. 

Sec.  125.  What  is  Fraud  ujK)n  Creditors. 

Sec.  126.  Badges  of  Fraud. 

Sec.  127.  Voluntary  Conveyances. 

Sec.  128.  Fraudulent  Purchases. 

Note. — What  is  said  in  this  nnd  tho  following  chnptcrs  of  this  book 
applies  as  well  to  real  as  to  personal  property. 


Section  124.  Who  Can  Assail  a  Fraudulent  Con- 
veyance. The  first  and  principal  clause  of  the  law  against 
fraudulent  conveyances  reads  as  follows : 

'*  Every  gift,  conveyance,  assignment,  or  transfer  of,  or 
charge  upon  any  estate,  real  or  personal,  or  right  or  thing  in 
action,  or  any  rent  or  profit  thereof,  made  with  the  intent  to 
delay,  hinder,  or  defraud  creditors,  purchasers,  or  other  per- 
sons, and  every  bond  or  other  evidence  of  debt  given,  action 
commenced  or  judgment  suffered,  with  like  intent,  shall  be 
void  as  against  such  creditors,  purchasers,  or  other  persons." 
(See  next  section  for  "  proviso.") 

The  well-founded   rule   that    fraudulent    conveyances    are 

IP 

valid  between  the  parties  has  been  followed  in  a  number  of 
cases;  noteworthy  among  them  is  one  decided  in  1856,  in 
which  the  fraudulent  grantee  was  allowed  to  recover  from  the 
grantor  in  detinue  two  slaves,  who  were  comprised  in  a 
larger  sale,  which  was,  in  two  chancery  suits  coming  up  on  ap- 
peal at  the  same  time,  held  fraudulent;  and  while  the  rest  of 
the  property  was  sold  for  the  benefit  of  the  creditors,  the 
grantee  recovered  these  two  .slaves,  which  were  apparently 
not  needed   for  the   payment  of  debts.*     But  this  is  upon 

*  Bibb  V.  Baker,  17  B.  M.  292.    See  had  evidently  allowed  his  lands  to  be 

also  Brookover  v.  Hurst,  1  Mete.  665;  sold  for  trifling  debts  in  order  to  hin- 

supra^  Set*.  117.     But  in  "Williams  v.  der  his  divorced  wife  in  her  pursuit  of 

Williams,  18  Bush,  241  (see  Sec.  83),  alimony, 
the  plaintiff  was  relieved,  though  he 
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the  ground  of  the  executed  contract,  to  which  the  rule  in  pari 
delicto  does  not  apply.  For  a  fraudulent  grant  will  not  sup- 
port an  executory  contract,  express  or  implied.  Thus,  where 
the  defendant  had  made  a  bill  of  sale  of  several  negroes  to 
the  plaintiff  with  the  intent  to  defraud  his  creditor,  who,  how- 
ever, levied  his  execution  upon  them  and  had  them  sold  by  the 
sheriflF,  haying  established  fraud  in  the  bill  of  sale,  the  plain- 
tiff was  not  allowed  the  sum  raised  on  the  sheriff's  sale  as  money 
paid  by  him  for  the  defendant's  use.*  But  where  a  deed  to 
the  husband  of  the  grantor's  granddaughter  was  set  aside  at 
the  suit  of  an  antecedent  creditor  as  voluntary,  and  therefore 
constructively  but  not  intentionally  fraudulent,  the  grantee's 
action  on  the  warranty  against  the  devisees  of  the  grand- 
father was  sustained,  the  kinship  of  this  wife  to  the  grantor 
making  a  "good"  consideration,  and  the  purchase  price  named 
furnishing  the  measure  of  damages  contemplated  by  the 
parties.'  It  would  have  been  different  in  case  of  intentional 
fraud. 

The  necessity  of  an  attachment,  or  execution,  or  of  a  re- 
turn of  no  property  before  commencement  of  a  suit  to  assail 
a  fraudulent  conveyance  has  been  discussed  in  Section  95. 

The  present  law  undertakes  to  protect  creditors,  purchas- 
ers, and  "  other  persons ; "  but  even  under  the  act  of  1796,  in 
which  "  other  persons  "  were  not  named,  a  person  entitled  to 
unliquidated  damages  for  a  tort  was  allowed  to  break  a  fraud- 
ulent conveyance  made  by  the  wrong-doer  before  judgment, 
or  even  before  suit  brought;*  a  fortioH  under  the  present  law.* 

A.  being  a  judgment  creditor  of  B.,  \yho  was  a  judgment 
creditor  of  C,  brought  a  suit  to  enforce  his  judgment  against 
both  in  accordance  with  the  Code  of  Practice,  and  made  C.'s 
wife  a  party,  assailing  a  deed  from  him  to  her  as  fraudulent. 

'Surlott  V.  Beddow,  3  Mon.  109.  but,  yMaer*?,  as  to  the  result  at  law. 
Here  the  bill  of  sale   was  without  '  Hanson  v.  Buckner's  devisees,  4 

consideration,  and  there  was  a  secret  Dana,  251. 

trust.    Suppose  plaintiff  had  actual-  *Lillard  v.  McGee,  4  Bibb,   166; 

ly  bought  and  paid  for  the  negroes,  Hord's  adm'r  v.  Rust,  tbid.  231  (both 

but  with  the  intent  of  helping  de-  cases  of  slander.) 
fendant  to  cheat  his  creditors.    The  *  Slater  v.  Sherman,  5  Bush,  206. 

equities  would  have  been  different ; 
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The  suit  was  disallowed,  there  being  no  privity  of  debt  be- 
tween A.  and  C* 

Where  a  subsequent  purchaser  makes  the  assault  he  must, 
when  proof  becomes  necessary,  prove  the  consideration  paid 
by  himself  by  other  proof  than  the  recifal  in  his  deed  or  bill 
of  sale.^ 

Where  the  owner  of  timber  land  makes  a  fmudulent 
conveyance,  and,  retaining  possession  of  the  land,  cuts  timber 
from  it  and  sells  it  to  an  innocent  purchaser,  the  latter  can 
hold  it  against  the  fraudulent  grantee  of  the  land.* 

A  trustee  in  a  deed  for  the  benefit  of  the  grantor's  credit- 
ors does  not  fill  the  character  of  either  purchaser  or  creditor, 
and  does  not  take  title  to  property  that  before  the  delivery  of 
the  deed  to  him  has  been  fraudulently  disjx)sed  of  by  the 
debtor ;  the  right  to  do  so  remains  with  the  individual  cred- 
itors.* But  it  seems  that  where  an  executor  or  administrator 
under  the  provisions  of  the  Code  of  Practice  brings  his  suit 
to  wind  up  a  decedent's  estate,  in  which  all  creditors,  heirs, 
distributees,  devisees,  and  legatees  must  be  made  ^^arties, 
lands  or  chattels  fraudulently  disposed  of  must  be  reached  in 
that  suit  and  subjected  to  the  payment  of  debts ;  for  as  soon  as 
it  is  begun  all  creditors  may  be  enjoined  from  suing  the  es- 
tate in  their  own  behalf." 

Even  before  the  insertion  of  the  words  "or  other  persons" 
in  the  law  on  Fraudulent  Conveyances,  in  the  revision  of  1852, 
the  courts  of  Kentucky  would  set  aside  a  conveyance  made  in 
fraud  of  marital  rights,  treating  the  husband  or  wife  for  this 
purpose  as  purchasers,  by  the  act  of  marriage,  though  they 

•Jones  V.  Hill,  9  Bush,  692;  but  seo  B.  M.  92,  where  the  trustee,  perhaps 

C.P.,  Sec. 227  fold  Sec. 248),  which  al-  under  the  peculiar  facts  in  the  case, 

lows  an  attaching  creditor,  afler  serv-  was  treated  as  a  purchaser.    Similar 

ice  of  the  garnishment  and  failure  decisions  in  New  York  and  in  Mich- 

to   get  a  satisfactory  disclosure,  by  igan  led  to  statutes  in  those  States 

amended  petition  to  treat  the  gar-  giving  to  the  assignee  the  power  to 

nishee  as  his  debtor  for  all  purposes.  recover  anything  which  creditors  can 

^  Edward  v.  Ballard,  14  B.  M.  290.  reach,  to  the  same  extent  as  the  cred- 

'Reed  v.  King,  11  Ky.  Law  Rep.  iters  could  reach  it  in  the  absence  of 

615.  the  assignment. 

•Maiders'  adm'r  v.  Culver,  1  Duv.  ^^See  infra,  Sec.  130. 
164,  overruling  Gibson  v.  Moore,  7 
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are  not  such  within  the  view  of  the  recording  laws.  Where 
a  husband  shortly  before  the  wedding  secretly  disposed  of  his 
lands,  they  were  in  the  hands  of  volunteers,  held  subject  to 
the  wife's  dower,  and  she  was  allowed  to  sue  for  the  establish- 
ment of  her  inchoate  right  even  during  the  husband's  life- 
time." But  where  a  man,  on  the  eve  of  his  second  marriage, 
conveyed  to  his  chiWren,  in  fulfillment  of  a  promise  made  by 
him  to  his  first  wife,  less  than  one  fourth  of  his  lands,  it  was 
held  an  act  of  good  faith,  and  the  widow's  claim  to  dower  in 
these  lands  was  rejected." 

A  conveyance  made  by  the  bride  and  kept  secret  from  the 
intended  husband  may  at  his  instance  be  set  aside  to  the  ex- 
tent  of  his  marital  rights."  But  where  the  defrauded  spouse 
has  notice  of  the  gift  or  disposition  at  any  time  before  the 
wedding,  the  fraud  is  purged.**  Even  a  secret  conveyance 
can  not  be  set  aside  if  made  for  an  adequate  consideration, 
which  will,  in  the  husband's  estate,  take  the  place  of  the  thing 
disposed  of"  And  where  a  lady  while  in  treaty  with  one 
man,  with  or  without  his  knowledge  or  consent,  "settled" 
property  and  then  married  another  who  knew  nothing  of  it, 
he  had  no  right  to  complain." 

The  right  of  the  wife  to  alimony  or  other  provisions  for 
herself  and  child,  upon  a  divorce  or  separation,  is  secured  by 
a  clause  in  the  divorce  law  against  fraudulent  dispositions  by 
the  husband,"  and  the  remedy  has  been  applied  where  she 
sought  simply  to  regain  her  own  chattels  which  the  husband 
had  acquired  by  marriage."  A  husband  can  not,  when  in  near 
contemplation  of  death,  defeat  hig  wife  in  her  distributive  share 

"Petty  V.  Petty,  4  B.  M.  217,  fol-  children  by   a   former  marriage   to 

lowed  since  without  reference  to  the  stand,  is  in  force  in  Kentucky, 

changed    language   of  the    law,   in  **  Cheshire  v.  Payne,  10  B.  M.  618, 

Leach  v.  Duval,  8  Bush,  204.  overruling  Hobbs  v.   Blandford,    7 

"  Fennessey  v.  Fennessey,  84  Ky.  Mon.  469,  where  a  notice  very  shortly 

619.  before  marriage  had  been  disregarded. 

"  Black  V.  Jones,  1  A.  K.  Mar.312;  »  Ibid, 

McAfee  v.  Ferguson,  9  B.  M.  475,  "Wilson  v.  Daniel,  13  B.  M.  348. 

where  it  is  left  undecided  whether  "Qen.  Statutes,  Ch.  63,  Art.  Ill, 

the  English  exception  to  the  rule  of  Sec.  12. 

fraud  on  marital  rights,  which  allows  »»  Williams  v.  Gooch,  3  Mete.  486. 
even  a  secret  provision  for  the  wife's 
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by  purposely  giving  his  personal  estate  away  to  his  children  or 
to  others."  In  a  very  late  case  (1890)  the  husband,  owning  an 
estate  of  over  $70,000  in  value,  had,  with  the  knowledge  of  his 
intended  third  wife,  before  marriage  conveyed  about  $25,000 
in  land  to  his  children,  reserving  during  life  a  right  of  occu- 
pancy. After  marriage,  having  about  $46,000  left,  almost  en- 
tirely in  personalty,  he  gave  $34,000  to  his  children  in  "  ad- 
vancements," and  soon  afterward  died,  leaving  a  personal 
estate  of  about  $12,000.  It  was  held  that  the  advancements 
were  disproportionate,  and  evidently  made  to  defraud  the  widow 
of  her  distributive  share;  that  reasonable  advancement's  would 
have  left  to  the  decedent  an  estate  of  $30,000,  and  the  widow 
was  awarded  one  third  of  that  sum  as  her  distributive  share." 

Those  whom  the  fraudulent  conveyance  would  otherwise 
hinder  may  treat  it  as  non-existent,  without  first  setting  it  aside. 
A  purchaser  at  any  execution  or  decretal  sale  may  recover 
lands  or  chattels  in  ejectment  or  detinue  (or  actions  of  like 
nature),  and  a  sheriff  can  defend  an  action  of  trespass  by  the 
fraudulent  grantee  as  if  the  grant  had  never  been  made ;  but, 
as  elsewhere,  not  alone  the  execution  but  the  judgment  be- 
hind it  must  be  shown  in  such  a  contest.  As  Kentucky 
agrees  in  all  this  with  the  rest  of  the  "common  law"  world, 
we  need  not  multiply  authorities.'* 

A  late  expression  of  the  Court  of  Appeals  seems  to  mili- 
tate against  this  rule,  it  being  intimated  that  an  attachment 
grounded  on  the  defendant's  fraud  can  be  more  effectually 
levied  on  property  fraudulently  conveyed  than  an  attachment 
taken  on  the  ground  of  non-residence;"  but  it  was  a  dictum 
only ;  and  should  the  case  arise,  we  do  not  see  how  a  fraudulent 
grant  could  stand  against  the  levy  of  an  attachment  any  more 
than  against  the  levy  of  an  execution. 

Where  an  execution  purchaser  has  bought  for  a  trifle  prop- 

"Manikee's    adin'r  v.    Baird,   85  curious  case,  where  goods  fraudalent- 

Ky.  20.  ly  disposed  of  were  seized  under  a 

^°  Murray  v.  Murray,  11  Ky.  Law  certificate  for  witness  fees  against  the 

Rep.  815.  grantor,   and    the  seizure   was  sus- 

« Scott's  ex'r  v.  Scott,  85  Ky.  886;  tained. 

Worland  v.  Outten,  8  Dana,  477,  is  a  "  Little  v.  Rngan,  83  Ky.  821. 
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erty  clouded  by  a  fraudulent  conveyance,  and  appeals  to 
"equity"  for  assistance,  he  must  do  equity,  and  will  have  to 
submit  to  a  resale." 

In  one  old  case,  thq  fraudulent  grantees  having  disposed  of 
the  property  received  by  them  before  the  creditor  could  reach 
it,  an  account  was  directed  against  them  as  trustees  by  their 
own  wrong  of  the  proceeds  of  sale ;  and  such  a  decree,  if  a 
guilty  knowledge  was  brought  home  to  the  grantees,  would 
probably  be  sustained  at  this  day.** 

We  shall  hereafter  show  a  state  of  case  in  which  a  convey- 
ance, otherwise  void  as  to  creditors,  was  sustained  against  a 
creditor  whose  demand  was  fraudulent. 

Sec.  125.  What  is  Fraud  upon  Creditors.  As  neither 
the  common  law  nor  the  statute  of  Fraudulent  Conveyances 
forbids  preferences  being  made  among  the  creditors  of  one 
who  is  indebted  and  owns  property,*  fraud  upon  creditors  in  a 
conveyance  can  only  consist  in  this,  that  some  of  the  debtor's 
property  is  withdrawn  from  the  reach  of  all  his  creditors, 
either  for  his  own  benefit  or  for  that  of  volunteers.  But  the 
statute  condemns  not  only  all  attempts  to  defraud  creditors, 
but  even  to  hinder  or  delay  them  ;  hence  a  conveyance,  though 
made  ostensibly  for  the  benefit  of  creditors,  may  be  set  aside 
as  fraudulent  if  its  natural  effect  is  to  delay  them ;  that  is,  to 
put  off  the  payment  of  their  demands  beyond  the  time  when 
they  might  collect  them  by  the  ordinary  course  of  law. 

On  the  former  head  it  was  said  :  "  A  disposition  of  the 
debtor's  property  so  he  shall  still  have  a  benefit  therein,  but 
that  his  creditors  can  not  reach  it,  is  the  essence  of  fraud."* 
This  doctrine  was  carried  out  in  two  old  cases  in  which 
a  deed  of  trust  for  the  benefit  of  creditors  was  held  void 
because  it  reserved  secretly  or  openly  an  advantage  to  the 
grantor.*     In  these  cases  the  property  conveyed  in  trust  was 

''White  V.  Gates,  7  Dana,  367.  lent  conveviince. 

"Halbert  v.  Grant,  4  Mon.  680,  » Trimble  v.  Rateliff,  13  B.  Mon. 

689,  Chief  Justice  Bibb  dissenting  as  611,  614. 

to  this  mode  of  relief.  'White  v.  Graves,  7  J.  J.  Mar.  623; 

1  The  provisions  of  Ch.  44,  Art.  II,  Byrd  v.  Bradley,  2  B.  M.  239.  While 

which  deal  with  preferences,  have  no  in  the  former  case  a  se  ret  agreement 

bearing  on  the  question  ofafraudu-  between   the  grantor  and   preferred 
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subjected  to  attaching  creditors,  and  those  who  were  provided 
for  in  the  deed  were  whoJiy  excluded  from  sharing  in  the  pro- 
ceeds. But  where  the  purchaser  at  an  execution  sale,  by  ar- 
rangement with  the  debtor  and  in  trust  for  him,  bid  the  prop- 
erty in  at  a  low  price,  the  sale  was  set  aside  as  fraudulent,  yet 
the  purchaser  was  (by  a  divided  court)  allowed  to  retain  out 
of  the  proceeds  of  a  resale,  under  the  Chancellor's  decree, 
what  he  had  paid  to  the  execution  creditors,  being  substituted 
to  their  lien.*  In  such  cases  the  distinction  is  made  between 
sales  actually  and  those  constructively  fraudulent;  and  if  the 
sale  is  even  actually  fraudulent  as  to  the  grantor  (that  is,  if 
his  intent  in  the  business  was  to  keep  his  estate  from  his  cred- 
itors), it  may  still  be  only  constructively  fraudulent  in  the 
grantee,  and  in  such  cases  he  will  be  protected  to  the  amount 
of  the  consideration  paid.* 

Where  a  debtor  conveys  his  farm  to  a  son  or  other  kins- 
man on  a  credit  of  five  years  as  to  a  large  part  of  the  purchase 
money,  substituting  the  lien  notes  to  the  land  as  a  fund  for  the 
payment  of  debts,  the  intent  to  delay  the  creditors  is  appar- 
ent, and  the  sale  might  on  that  ground  alone  be  declared 
fraudulent.'  In  a  more  recent  cAse  an  old  farmer  sold  a  part 
of  his  lands  to  a  son-in-law,  in  small  part  for  cash,  the  resi- 
due to  be  paid  in  a  support  to  himself  and  wife  for  life,  thus 
obtaining  the  benefit  of  his  property  while  withdrawing  it 
from  his  creditors.  The  sale  was  set  aside  in  favor  of  an  at- 
taching creditor,  but  the  purchaser  was  allowed  the  amount 
paid  in  cash  out  of  the  proceeds  of  a' resale,  there  being  "no 
moral  turpitude."^ 

This  doctrine  about  the  fraud  perpetrated  by  delaying 
creditors  has  led  to  some  highly  inequitable  results.  It  is 
said  that  an  insolvent  debtor  may  make  a  deed  of  trust,  and 
may  seek  to  prevent  a  sacrifice  of  his  property  thereby,  be- 
cause by  preventing  it  he  benefits  his  creditors;  but  a  solvent 

creditor  came  to  light,    there    was  *Wood  v.  QofTa  curator,  7  Bush, 

nothing  in  the  latter  but  the  fact  of  59. 

the  grantor's  retaining  possession  for  'Bibb  v.  Baker's  adra'r,  17  B.  M. 

three  or  four  months.  292. 

*  Yoder  v.  Standiford,  7  Mon.  478.  '  Dohoney  v.  Dohoney,  7  Bush,  217. 
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debtor  is  not  allowed  to  do  so,  because  he  has  no  right  to 
make  his  creditors  wait  simply  to  save  himself  from  a  sacrifice. 
H^nce  an  assignment,  in  which  the  debtor  speaks  of  his  estate 
as  being  large  enough  to  pay  in  full,  is  fraudulent  and  void 
on  its  face,  and  on  this  ground  the  levy  of  an  attachment  upon 
property  conveyed  by  such  an  assignment  was  sustained,  and 
the  deed  set  aside,  though  it  turned  out  that  the  estate  was  far 
from  solvent.® 

In  this  and  other  cases  the  unfortunate,  but  under  the  stat- 
ute unavoidable  test  of  the  grantor's  intention  was  applied  for 
testing  the  validity  of  the  deed,  instead  of  the  much  more  ra- 
tional test  of  the  effect  of  the  deed.  It  is  of  vastly  more  interest 
to  the  grantor's  creditors  when  passing  upon  his  conveyance 
to  know  whether  it  really  lessens  or  withholds  the  fund  from 
which  they  can  draw  the  satisfaction  of  their  demands,  than 
to  know  whether  the  debtor  had  an  honest  or  a  dishonest  pur- 
pose when  he  signed  the  deed. 

In  two  very  late  cases  this  notion  of  inquiring  into  the 
grantor's  motives  was  carried  still  further.  In  one  of  them 
the  grantors  had  committed  felonies  in  contracting  some  of 
their  debts,  and  it  was  shown  that  they  had  strong  hopes  that 
they  would,  by  making  the  deed  of  trust,  get  a  composition 
with  all  their  creditors  and  escape  prosecution.  In  both  cases 
the  deeds  were  correct  on  their  face,  but  one  was  set  aside  at 
the  suit  of  attaching  creditors  (giving  them  a  preference  over 
the  general  creditors),  because  the  debtors  expressed  the  hope 
that  by  making  the  assignment  they  would  more  easily  get  a 
composition  from  their  creditors,  and  succeed  in  taking  up 
some  highly  ^Mrregular"  paper;  in  the  other  case,  because 


•German  Insurance  v.  Nunes,  80 
Ky.  162,  foUowing  Ward  v.  Trotter, 
8  Mon.  4.  The  clause  was  needless 
and  harmless,  and  only  proved  the 
draftsman's  want  of  skill.  But  an 
assignment  is  not  fraudulent  on  its 
face  because  it  gives  to  the  trustee  the 
power  to  compromise  with  the  debtors 
and  creditors  of  the  grantor  (White 
V.  Monsarrat,  18  6.  M.  814);  nor  be- 


cause it  directs  the  trustee  to  sell  for 
fair  and  reasonable  prices  (Ely  v. 
Hair,  16  B.  M.  238) ;  nor  because  it 
provides  that  the  trustees  may  have  a 
salary  themselves,  and  shall  employ 
clerks  and  pay  them  out  of  the  trust 
fund  (Vernon  v.  Morton,  8  Dana, 
427).  That  the  grantors  have  been 
so  employed  is  not  considered  in  it- 
self a  badge  of  fraud. 
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the  debtor  had  concealed  some  goods  which  he  intended  to  use 
in  bringing  about  a  composition.'  In  the  last  case  the  court 
seemed  to  forget  that  the  debtor's  fraud  consisted,  not  in 
assigning  those  goods  which  were  attached,  but  in  failing  to 
turn  over  to  his  assignee  the  rest  of  his  goods. 

It  seems  that  the  court  treats  deeds  of  assignment  that  are 
assailed  for  fraud  with  no  more  favor  than  it  did  before  1856, 
when  many  of  them  contained  preferences  of  fictitious  credit- 
ors, and  when  the  assignee  took  no  oath   and  gave  no  l)ond.^® 

The  novel  case  came  before  the  court  lately,  of  a  married 
man  while  in  debt  allowing  his  land  to  be  sold  for  taxes,  and 
his  wife  to  become  the  purchaser  at  the  tax  sale,  paying  for  it 
mainly  with  the  rents  of  her  own  estate.  The  purchase  was 
made,  of  course,  for  a  grossly  inadequate  price,  at  which  the 
owner  would  not  have  been  willing  to  let  any  one  else  buy, 
and  he,  being  a  lawyer,  drew  up  all  the  needful  papers  for  his 
wife.     The  court  found   nothing  fraudulent  in  this  business." 

A  debtor  often  sells  land  or  bulky  chattels  for  a  full  price 
and  without  any  reservation,  in  order  to  turn  into  ready  money 
or  good  paper  something  which  his  creditors  could  more  easily 
reach.  The  disposition  is  fraudulent  as  to  him,  and  would 
sustain  the  ground  of  attachment  that  he  ^'  has  fraudulently 
disposed  of  his  property  with  the  intent  to  cheat  his  credit- 
ors ; "  but  can  the  property  be  tiiken  from  a  purchaser  who  has 
paid  his  money?  In  three  cases,  finally  heard  in  1847,"  it 
was  held  that  mere  knowledge  in  the  buyer  of  the  intended 
fraud  is  not  enough  to  sustain  the  seizure  of  the  property ; 

»  Bank  of  Commerce  v.  Payne  &  assigned  property  at  all.  The  case 
Viley,  86  Ky.  446,  Judge  Pryor  dis-  just  named,  of  Vernon  v.  Morton, 
sonting;  Kleine  v.  Nie,  etc.,  \l  Ky.  is  about  the  first  in  which  a  deed  of 
Law  Kep.  583,  which  follows  the  for-  trust  for  the  benefit  of  creditors  is 
mer  as  a  precedent,  and  is  unanimous.  treated  respectfully  as  being  the  prop- 
As  most  assignors  try  to  withhold  er  way  for  a  failing  debtor  to  deal 
something  from  their  creditors, hardly  with  his  property, 
any  deed  of  trust  for  creditors  will  *^  Howard  v.  Tenny,  87  Ky.  62, 
stand  if  vigorously  attacked.  A  leg-  seems  to  us  to  be  in  conflict  with 
islutive  remedy  is  much  needed.  Yoderv.Standiford.  (Seeabove,n.4.) 

^'^But  not  quite  as  contemptuously  "Brown  v.  Foree,  7  B.  M.  367; 

as  before  1836,  when  assignees  were  Brown  v.  Smith,  ibid.  361 ;  Kendall 

in  the  habit  of  not  meddling  with  the  v.  Hughes,  ibid.  368. 
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that  the  buyer  can  only  be  deprived  of  his  purchase,  if  he 
.shared  in  the  guilty  intent,  of  which  sharing  his  knowledge  of 
the  vendor's  evil  intent  is  only  prima  facie  proof.  This  was 
under  the  act  of  1796.  But  the  saving  clause  in  the  two  re- 
visions reads  tiius :  "  This  section  shall  not  affect  the  title  of 
a  purchaser  for  a  valuable  consideration,  unless  it  appears  that 
he  had  notice  of  the  fraudulent  intent  of  his  immediate  grant- 
or, or  of  the  fraud  rendering  void  the  title  of  such  grantor.'* " 
It  was  accordingly  said,  in  1873  and  in  1882,"  that  the 
above  decisions  are  no  longer  law,  and  that  now,  when  there 
is  a  fraudulent  intent  on  the  part  of  the  grantor,  and  the 
grantee,  though  he  has  given  full  value,  had  notice  tiiereof,  the 
property  may  be  taken  out  of  his  hands." 

Note. — There  can  be  no  fraud  as  to  prt)perty  which  is  exempt  from  proc- 
ess of  law.      See  supra.  Sees.  91  and  111. 

Sec.  126.  Badges  ob'  Fraud.  The  commission  of  a  fraud 
upon  creditors  consists  very  often  in  making  a  feigned,  unreal 
disposition  of  property,  the  debtor  retaining  the  ownership 
and  control  with  the  consent  of  his  grantee.  As  del>tors  who 
wish  to  cheat  their  creditors,  and  their  friends  who  are  willing 
to  assist  them,  are  generally  willing  to  tell  falsehoods,  or  at 
least  to  withhold  the  truth,  the  law  has  taken  hold  of  certain 
outward  circumstances  as  "badges  of  fraud,"  which  are  more 
or  less  conclusive. 

Foremost  among  the  badges  of  fraud  is  the  retention  of 
movable  chattels  by  the  grantor  after  an  absolute  gift  or  sale. 
Though  recording  such  a  transfer  may  satisfy  a  section  of  the 
statute  heretofore  quoted,*  the  badge  of  fraud  remains  never- 
theless. It  is  the  custom  of  mankind  to  deliver  chattels  that 
are  .sold  or  given  away,  and  if  one  who  acts  otherwise  is  found 
unwilling  or  unable  to  pay  his  debts,  it  is  presumed  that  he 

"  Gen.  Stat.,  Ch.  44,  Art.  I,  end  of  the  suit  of  the  creditor  who  was  to  be 

Sec.  1.     (Same  in  Rev.  Stat.,  Ch.  40,  defrauded.     This  was  deemed  suflS- 

Sec.  1.)  cient  to  prove  the  grantee's  knowl- 

"  Beadles  v.  Miller,  9  Bush,  408;  edge. 

Summers  V.Taylor,  80  Ky.  429.  Here  ^Gen.  Stat.,  Ch.  44,  Art.  I,  Sec.  3 

the  grantee  was  the  attorney  of  the  (see  Sec.  118).  See  the  query  as  to  this 

fraudulent  grantor,  defending  him  in  in  Foster  v.  Grigsby,  1  Bush,  86,  93. 
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has  not  really  sold  or  given  away  those  chattels,  but  is  still 
secretly  the  owner. 

At  an  early  day  the  Kentucky  Court  of  Appeals  followed 
the  lead  of  the  Supreme  Court  of  the  United  States  in  a  Vir- 
ginia case,'  and  held  that  an  absolute  bill  of  sale  is  void  per 
86  unless  accompanied  by  possession,  and  that  recording  can 
not  aid  it,  being  intended  by  the  statute  for  mortgages  or 
conditional  transfers  only.*  And  a  momentary  change  of  pos- 
session, followed  by  a  **  lending"  of  the  article  by  the  buyer 
to  the  seller,  does  not  avail  against  a  levy  made  while  the 
seller  remains  in  this  possession,  which  had  been  broken  for  a 
few  minutes  only.*  In  this  case  the  vendee  had  paid  a  good 
consideration,  about  which  there  could  be  no  doubt;  yet  it  was 
said  that  even  a  real  loan  would  not  save  the  sale  from  being 
conchmvcly  fraudulent.  Such  a  bill  of  sale  would  also  be  void 
per  se  against  a  subsequent  purchaser.  In  1854  the  "  doctrine 
is  well  established  that  an  absolute  bill  of  sale  of  personal 
property,  unless  it  be  followed  and  accompanied  by  the  posses- 
sion of  the  purchaser,  is  void  as  to  the  creditors  of  the  ven- 
dee;''  and  this  was  announced,  not  at  law,  but  in  passing  upon 
a  bill  in  equity,  and  that  the  parties  resided  together,  whereby 
a  visible  change  of  possession  became  almost  impossible,  was 
thought  not  to  help  the  position  of  the  purchaser.'  But  soon 
afterward  a  distinction  was  engrafted  on  the  rule,  that  while  "at 
law"  a  sale  unaccompanied  by  possession  is  wholly  void,  it 
might,  in  the  absence  of  actual  fraud,  stand  in  equity  as  a  lien 
for  the  return  of  the  purchase  money .•     Here  the  chattels  were 


'  Hamilton  v.  Russell,  1  Cranch, 
309. 

'Dale  V.Arnold, 2  Bibb,  606;  Davis 
V.  Grimes,  1  Litt.  242  (the  bill  of  sale 
is  absolute,  though  it  says  that  pos- 
session shall  be  given  upon  demand). 
Hundley  v.  Webb,  3  J.  J.  Mar.  643, 
a  bill  of  sale  of  slaves,  with  covenant 
'•to  deliver  when  called  for,"  held 
fraudulent  as  against  a  subsequent 
mortgagee;  the  matter  is  very  fully 
argued,  mainly  on  the  older  English 
authorities. 


♦Goldsbury  v.  May,l  Litt.  264,  fol- 
lowed by  Breckinridge  v.  Anderson, 
3  J.  J. Mar. 714,  and  Laughlin  v.  Fer- 
guson, 6  Dana,  111,  where  a  contract 
of  hiring  and  a  return  of  the  posses- 
sion under  it  to  the  vendor  was  held 
to  render  the  sale  void. 

*  Jarvis  v.  Davis,  14  B.  M.  629,  fol- 
lowing Walter  v.  Cralle,  8  B.  M.  11. 

•Short  V.  Tinsley,  1  Mete.  397,  ap- 
proved in  Whitaker  v.  Garnett,  8 
Bush,  402,  and  Wood  v.  GoflTs  cura- 
tor, 7  Bush,  69.     I  do  not  agree  with 
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farm  stock,  sold  along  with  the  farm  itself,  the  sale  of  which 
was  recorded,  a  transaction  to  be  looked  at  more  favorably 
than  a  sale  of  movables  by  themselves;  but  a  dangerous  prec- 
edent was  set,  not  only  in  introducing  a  new  class  of  secret 
mortgages,  but,  what  is  worse,  by  showing  an  easy  way  for 
overthrowing  a  long  line  of  precedents. 

And  where  chattels  are  sold  and  delivered,  and  are  at  once 
levied  upon  by  a  creditor  of  the  seller,  while  the  purchaser  is 
preparing  to  remove  them,  and  before  a  convenient  time 
for  that  purpose  has  elapsed,  the  rule  making  continued  pos- 
session fraud  in  itself  can  not  prevail.*  In  1880  the  rule  was 
spoken  of  as  harsh,  not  to  be  extended  beyond  the  authorities, 
but  to  be  broken  into  when  slight  circumstances  distinguish 
the  case,  and  a  sale  was  sustained  against  a  creditor  whose 
debt  was  "  contracted  after  the  sale  and  with  actual  notice  of  itJ^  * 
But  an  absolute  transfer  of  goods,  whether  by  sale  or  gift,  is  not 
aided  by  recording  against  either  creditors  or  purchasers ;  the 
notice  should  be  actual.^ 

Where  the  property  sold  is  not  capable  of  manual  deliv- 
ery, the  rule  does  not  apply;  thus  in  case  of  growing  crops ^ 
or  of  articles  hired  out  at  the  time  of  the  sale.* 

To  allow  goods  levied  upon  under  execution  or  attachment 
to  remain  with  the  defendant  until  the  day  set  for  the  sale  is 
said  to  be  too  common  an  occurrence  to  be  deemed  fraudulent, 
though  such  a  retention,  with  a  right  in  the  debtor  to  constime  or 
sell  the  property,  would  be  a  badge  of  fraud.^  A  purchase 
under  execution,  decree  of  court,  or  distress  at  public  auction 
"  does  not  come  within  the  reason  of  the  case  of  Hamilton  v. 
Russell  (1  Cranch)  and  the  cases  decided  upon  private  sales; 


Messrs.  6.  and  F.  in  their  criticism 
on  the  Court  of  Appeals  for  disre- 
garding in  the  two  last  named  cases 
the  intermediate  decision  in  Foster  v. 
Grigsby,  1  Bush,  86.  In  that  case  the 
court  refused  to  allow  a  deed  abso- 
lute on  its  face  to  stand  as  a  mort- 
gage for  the  demands  and  assump- 
tions of  the  grantee;  but  refused  this 
after  having  found  the  deed   to  be 


fraudulent  in  fact  and  intent  (i.  e.,  for 
gross  inadequacy  of  consideration) 
and  not  per  ae  and  in  law  only. 

♦  Taylor V.  Smith,  1 7  B.  M.  536. 541 . 

» Vanmeter  v.  Estill,  78  Ky.  456. 

«Enders  v.WilliamF,  1  Met.B46,350. 

'Robbins  v.  Oldham,  1  Duv.  28; 
Morton  v.  Ragan,  6  Bush,  834. 

»Bntt  V.  Caldwell,  4  Bibb,  458. 

•Swigert  v.  Thomas,  7  Dana,  22U 
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the  publicity  of  the  transaction  divests  it  of  its  tendency  to 
deceive  others ; "  in  short,  it  is  not  fraudulent  per  «e."  To 
mortgage  goods  does  not  imply  a  change  of  possession ;  hence 
the  retention  of  them  by  the  owner  is  not  even  a  badge  of 
fraud ;  and  an  assignment  for  the  benefit  of  creditors,  being  in 
the  nature  of  a  mortgage,  does  not  become  void  by  the  failure 
of  the  assignee  to  take  possession  of  the  goods."  A  mortgage 
of  a  stock  of  goods  out  of  which  the  owner  still  goes  on  mak- 
ing sales,  with  the  evident  assent  of  the  mortgagee,  is  not 
fraudulent  against  creditors,  though  the  circumstance  is  one 
that  might  arouse  suspicion."  And  where  the  mortgagee  of 
chattels  agreed  afterward  to  buy  them  out  and  out,  and  ac- 
cepted a  bill  of  sale,  but  failed  to  take  possession,  he  was 
allowed  to  fall  back  on  his  mortgage  as  a  valid  security." 

As  to  other  badges  of  fraud,  such  as  the  sweeping  charac- 
ter of  the  conveyance,  the  ostentatious  parading  of  forms,  or 
that  the  grantor  in  case  of  lands  is  allowed  to  receive  the 
profits  or  a  large  part  of  them,"  etc.,  it  is  not  supposed  that 
the  courts  of  Kentucky  differ  from  the  views  expressed  else- 
where, from  Twine's  Case  down  to  our  own  day. 

Shc.  127.  Voluntary  Conveyances.  By  statute  "ev- 
ery gift,  conveyance,  assignment,  transfer,  or  charge  made  by 
a  debtor  .  .  .  without  valuable  consideration  therefor,  shall  be 
void  as  to  all  his  then  existing  liabilities,  but  shall  not  on  that 
account  alone  be  void  as  to  creditors  whose  debits  or  demands 
are  thereafter  contracted,  nor  as  to  purchasers  with  notice  of  the 
voluntary  alienation  or  charge;  and  though  it  be  adjudged  to 
be  void  as  to  a  prior  creditor,  it  shall  not  therefore  be  deemed 
to  be  void  as  to  such  subsequent  creditors  or  purchasers."* 


**' Greathouse  v.  Brown,  5  Mon. 
282. 

"  Lyons  v.  Field,  17  B.  M.  648  (but 
see  Kleine  v.  Nie  in  preceding  sec- 
tion); and  long  delay  of  assignee  and 
want  of  active  intcre-tln  the  assigned 
property,  is  a  badge  of  fraud  ( Byrd  v. 
Bradley,  2  B.  M.239);  as  to  ordinary 
mortgages,  the  position  is  too  well 
known  to  need  citations. 

"Boss  V.  WiUon,  7  Bush,  20,  86. 


The  mortgage  in  that  case  was  sus- 
tained. 

"  Daniel  v.  Morrison's  ex'r,  6  Dana' 
182. 

"Trimble  v.  Ratcliff,  9  B.  M.  511, 
613.  And  see  Foster  v.  Grigsby,  1 
Bush,  86,  as  to  inadequacy  of  consid- 
eration, lumping  bargains,  and  blood 
relation  between  grantor  and  grantee. 

»  R.  St.,  Ch.  40,  Sec.  2.  G.  St., 
Ch.  44,  Art.  I,  Sec.  2. 
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It  will  be  noticed  that  these  gifts,  etc.,  may  be  void  without 
being  fraudulent.  A  gift  may  be  set  aside  under  execution, 
or  by  creditor's  bill  after  a  return  of  no  property,  though  the 
making  of  the  gift  would  not  have  sustained  the  ground  of 
attachment  that  the  debtor  had  disposed  of  his  property  with 
the  fraudulent  intent  to  hinder  his  creditors.  That  the  donee 
is  a  child  of  the  donor,  and  that  this  remaining  property  is 
amply  sufficient  to  satisfy  all  his  debts,  is  wholly  immaterial.* 
The  £nglish  rule,  which  sets  aside  a  voluntary  conveyance 
even  in  favor  of  a  purchaser  with  notice — a  rule  which  only 
aids  fraud,  as  it  enal)les  a  grantor  at  will  to  resume  what  he 
has  given — is  wisely  repealed  by  this  statute.  But  the  notice 
given  of  a  voluntary  deed  by  the  record  is  not  sufficient  to  af- 
fect a  subsequent  purchaser  even  as  to  land,  although  the  donees 
be  the  donor's  children,  and  the  deed  is  supported  by  a  good, 
if  not  a  valuable,  consideration.* 

The  question  whether  a  deed  is  voluntary  often  depends  on 
the  truth  of  its  recitals.  A  deed,  as  against  those  not  parties 
or  privies,  proves  only  its  own  execution,  but  not  that  the  con- 
sideration therein  named  was  actually  paid.  But  there  seems 
to  be  this  distinction  :  Where  no  fraud  has  been  shown  on  the 
part  of  the  grantor,  it  will  be  assumed  that  the  consideration 
recited  in  the  deed  was  paid;  but  when  the  fraudulent  intent 
of  the  grantor  has  been  established,  the  burden  of  proof  is 
shifted,  and  the  grantee  must  show  that  he  has  paid  value.* 

'This  was  declared  to  be  the  law,  1852,  and  in  neither  case  did  a  prior 

on  the  authority  of  Ch.   Kent,   in  creditor  attack  a  conveyance.    We 

Bead  v.  Livingston,  in  3  John.  Chy.  must  therefore  assume  that  the  C(uirt 

Rep.  500,  in   Hanson   v.   Buckner's  of  Appeals  did  not  intend  to  argue 

devisees,   4    Dana,    251.     The   con-  away  a  positive  statute,  but  only  to 

trary  was  said  arguendo  in  Trimble  discuss  the  law  before  and  aside  of  it. 

V.  Ratcliff,  9  B.  M.  511,  514,  in  1849.  '  Enders   v.  Williams,  uhi  supra; 

Messrs.  Bullitt  and  Feland  have  point-  Winter   v.    Mannen,   81    Ky.    123; 

ed  out  in  their  notes  to  the  Gen.  Stat.  where   a   petition   by    tlie    children 

(Ch.  44,  Art.  I,  Sec.  2),  that  in  two  claiming    under  a   voluntary     deed 

case^  coming  up  since  the  Rev.  Stat.  against  the  subsequent  purchaser  for 

the  doctrine   of  Ch.  K(?nt  of  fraud  money  was  held  bad  on  demurrer  for 

per  ae  was  disapproved.     (Enders  v.  not  alleging  notice. 

Williams,  1  Met.  34,  and  Young  v.  *Garnett   v.   Whittakcr,   3    Hu:^h, 

Dnhme,  3  Bush,  343,  349.)     But  the  402,  413. 
facts  in  the  former  case  arose  before 
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The  latter  point  is  decided;  the  former  only  intimated.  Often 
the  dispute  arises  over  deeds  between  husband  and  wife,  where 
the  former  professes  to  be  under  obligations  to  the  latter  to  re- 
store to  her  her  own  property  or  its  value,  the  deed  being 
made  after  the  husband  has  incurred  a  debt,  and  not  for  a 
present  consideration.  The  last  case  under  this  head  is  typi- 
cal of  the  class.  The  wife  owned  valuable  lands,  by  inheritance 
or  devise.  Her  husband  desired  to  sell  them ;  the  wife  ob- 
jected till  the  husband  agreed  that  if  she  would  consent  he 
would  invest  the  proceeds,  as  far  as  he  should  buy  lands,  in 
her  name,  and  would  also  convey  to  her  certain  other  lands. 
She  consented,  and  her  lands  were  sold ;  but  he  neglected  to 
make  the  proper  deeds  for  many  years  (she  never  abandoning 
her  claim),  until  after  the  creation  of  the  assailing  credit- 
or's demand.  The  deed  was  sustained.'  In  another  case  the 
wife's  inherited  estate  has  by  the  husband  been  invested  in 
land  in  his  own  name;  she  discovers  it,  and  when  it  is  sold 
insists  that  the  next  investment  shall  be  in  her  name;  but  it 
is  again  placed  in  his  name  without  her  knowledge ;  this 
land  being  also  sold,  the  proceeds  are  placed  in  trust  to  her 
separate  use ;  but  meanwhile  a  debt  has  been  created.  Her 
equity  was  held  to  justify  the  last  arrangement.*  The  element 
of  fraud  perpetrated  on  her,  by  taking  conveyances  in  his  own 
name,  was  much  dwelt  upon  in  this  the  earlier  case,  but  is  ab- 
sent in  the  first  quoted  later  case.  There  may,  however,  be  such 
an  assent  by  the  wife  to  the  husband's  appropriation  of  estate 
coming  through  her  as  to  make  it  his  for  all  purposes,  so 
that  she  would  no  longer  be  entitled  to  "  a  settlement,"  and 
that  any  subsequent  transfer  to  her  might  be  voluntary  and 
void  as  against  creditors.^ 


*  Doty  V.  Louisville  Banking  Co., 
10  Ky.  L.  R.  808  (1889).  It  is  to  be 
regretted  that  the  opinion  of  the 
court  lays  great  stress  upon  the  hus- 
band's being  liable  as  surety  only, 
and  on  the  creditors  being  an  as- 
signee of  the  note. 

« Edwards  v.  Miller,  7  Bush,  304 
(1870).  In  Campbell  v.  Campbell, 
79  Ky.  396,  it  was  said  that  a  cred- 


itor who  was  not  misled  can  not  ob- 
ject to  a  husband  performing  his 
pre-nuptial  contract,  by  which  he 
agrees  to  convey  to  his  wife  the 
lands  bought  with  the  distril>utive 
share  in  her  father's  estate  and  pro- 
c(eds  of  inherited  lands,  which  he 
had  first  taken  in  his  own  name. 

'  Darnaby  v.  Darnaby's   assignee, 
14  Bush,  485,  relying  on  Pryor  v. 
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The  voluntary  grantee  can  not  defend  a  suit  to  take  the 
thing  granted  from  him,  by  showing  that  the  return  of  "  no 
property''  is  untrue,  the  grantor  really  having  enough  other 
property  to  satisfy  the  execution,  nor  can  he  save  himself  by 
showing  a  combination  between  the  grantor  and  the  attacking 
creditors  to  deprive  him  of  an  executed  gift.' 

This  decision  is  not  only  harsh,  but  in  conflict  with  an  older 
case,  where  voluntary  conveyances  were  made  by  an  old 
man  to  a  son-in-law,  which  another  son-in-law  attempted 
to  set  aside  in  favor  of  a  judgment  upon  a  bond  which  he  had 
recovered  against  the  grantor.  The  grantee  was  allowed  to 
show  in  his  defense  that  the  bond  itself  was  fraudulent  and 
the  judgment  obtained  by  collusion.  The  court  said  further 
that  it  ought  not  to  be  in  the  power  of  the  grantor  by  in- 
direct means  to  overreach  and  do  awav  the  effect  of  those 
deeds,  which^are  binding  upon  him,  and  which  by  no  direct 
means  could  be  avoided  by  him.^ 

That  a  deed  or  transfer  is  voluntary  will  not  by  itself  avoid 
it  as  against  subsequent  creditors  or  purchasers  with  notice, 
and  a  gift  may  in  the  same  judgment  be  sustained  against 
these  while  it  is  subordinated  to  antecedent  demands.  The 
rank  of  a  debt  depends,  under  the  law  on  this  head,  as  under 
the  homestead  law,  on  the  time  of  its  first  creation,  and  is  un- 
affected by  the  change  or  renewal  of  securities,  or  by  the  sub- 
rogation of  the  surety." 

The  attempt  to  ascribe  a  consideration  to  a  deed,  which  in 
fact  was  made  without  one,  is  a  badge  of  intentional  fraud." 
Where  the  donor,  by  the  gift  (even  a  gift  to  his  children) 
strips  himself  of  the  means  to  pay  what  he  owes  at -the  time, 


Smith,  4  Bush,  879;  but  in  these 
cases  the  husband  had  not  conveyed 
to  the  wife  and  made  a  general  as- 
signment. 

®  Yankey  v.  Sweeney,  etc,.  85  Ky. 
55 ;  but  see  Sec.  124,  n.  8,  for  right  of 
voluntary  grantee  to  sue  in  warranty. 

•Paris  V.Durham,  5  Mon.  397,  400. 

^^Lowry  v.  Fisher,  2  Bush,  70  (see 
also  as  to  torts,  Sec.  124,  nn.  4  and  5). 


The  case  is  distinguished  from  that 
of  a  stockholder  of  a  corporation 
whose  charter  makes  those  liable  for 
debt  who  hold  stock  when  the  debt  is 
contracted ;  for  then  the  creditor  by 
a  renewal  gives  a  credit  to  the  stock- 
holders then  on  the  list.  (Castleman 
v.  Holmes,  4  J.  J.  Mar.  3.) 
»  Little  V.  Ragan,  83  Ky.  321. 
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there  is  proof  of  a  bad  intent,  which  may  render  the  transfer 
fraudulent  and  void  as  to  later  as  well  as  earlier  creditors, 
and  as  to  purchasers  with  or  without  notice.^'  In  such  a  case 
the  priority  between  the  two  classes  of  creditors  will  only 
depend  on  the  dat-e  of  their  executions  or  attachments. 

Sec.  1 28.  Fraudulent  Purchases.  Before  the  Revised 
Statutes  of  1852,  the  power  of  the  court  to  subject  to  the  t)ay- 
ment  of  a  person's  debts  property  never  owned  by  him,  but 
bought  with  his  means  in  the  name  and  for  the  ostensible  ben- 
efit of  another,  was  involved  in  some  doubt  and  difficulty.* 
But  the  matter  was  set  at  rest  in  1852  by  two  sections  of  the 
chapter  on  Lands ;  the  first  does  away  with  resulting  trusts,  in 
case  of  a  deed  made  to  one  person  where  the  consideration  is 
paid  by  another,  while  the  next  provides,  *'  Such  deeds  shall 
be  deemed  fraudulent  as  against  the  existing  debts  and  liabili- 
ties of  the  person  paying  the  consideration.''*  It  seems  that, 
taking  the  two  sections  together,  property  so  bought  by  the 
debtor  in  another's  name  can  never  be  reached  by  subsequent 
creditors.'     Also,  that   the  rule  applies  as  well  to  chattels, 


"  Ijowry  V.  Fisher,  «6i  »u/>ra,  quot- 
ing Doyle  V.  Sleeper,  1  Dana,  633, 
and  Ijyne  v.  Bank  of  Kentucky,  5 
J.  J.  Mar.  r>54.  In  the  last  case  it 
was  also  said  :  "  If  a  man  settles  on 
his  family  all  his  estate,  intending  to 
venture  on  a  large  speculation  on 
credit,  attended  with  hazard,  by 
which  he  will  either  make  a  largo 
fortune  or  lose  one,  with  a  view,  if 
he  should  fail,  to  preserve  what  he 
owns  from  creditors,  and  keep  such 
an  arrangement  a  secret  until  his  ruin 
is  accomplished,  we  should  pronounce 
such  a  conve^'nnce  a  fraud  on  credit- 
ors of  the  blackest  character"  (p.  654). 

^  Crozier  v.  Young,  3  Mon.  167, 
against  the  right  of  the  creditor! 
Doyle  V.  Sleeper,  1  Duna,  581,  in 
favor  of  it.  Judge  Nicholas  dissent- 
ing, while  the  majority  of  the  court 
worked  out  a  resulting  trust  for  the 
creditors. 


» Rev.  Stat.,  Ch.  80,  Sees.  21  and  22 ; 
G.  St.,  Ch.  63,  Art.  I,  Sees.  19  and  20. 
The  following  sections,  resp.  28  and 
21,  subject  all  trust  estates  to  the 
*♦  debts  and  charges  "  of  the  cestui  que 
trust.  We  have  already  considered  it 
supra,  Sec.  86,  IV.  It  is  enlarged 
from  Sec.  13  of  an  act  of  1796  (see 
supra,  Sec.  59),  which  seems  to  have 
reached  only  the  beneficiary  estate 
held  under  a  naked  trust.  In  case 
of  such  a  trust  it  was  held  that  an 
execution  sale  would  carry  the  legal 
title,  and  this  rule  was  held  in  force 
under  the  present  statute  in  Ander- 
son V.  Briscoe,  12  Bui^h,  344. 

=»  See  Sees.  90,  124,  and  127  as  to 
who  is  an  antecedent  creditor. 
Though  a  suit  may  have  to  be 
founded  on  a  new  promise,  taking 
the  debt  out  of  the  Statute  of  Limi- 
tations, yet  the  old  rank  will  be  re- 
tained. 
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stocky  or  other  effects  as  to  real  estate.  But  few  cases  have 
come  up  under  this  law.  The  first  that  is  reported  since 
the  adoption  of  the  Revised  Statutes  is  said  to  have  been  de- 
cided by  a  misunderstanding,  three  of  the  four  judges  being 
opposed  to  the  decision.  A  stranger  had  sold  to  the  debtor 
two  tracts  of  land  in  exchange  for  a  slave,  and  had  conveyed 
the  land  to  the  wife  and  children  of  the  debtor,  but  not  until 
after  he  had  complained  of  the  debtor's  want  of  title  in  the 
slave,  and  had  in  a  suit  for  specific  performance  been  compelled 
to  carry  out  the  trade.  It  turned  out  though  that  he  never 
obtained  possession  of  the  slave,  and  the  opinion  of  the  court 
(J.  Robertson)  would  not  subject  the  land  to  an  old  judgment 
against  the  husband  and  father,  treating  it  as  in  effect  a  free 
gift  from  the  stranger,  who  had  gotten  nothing  valuable  in 
return.* 

The  most  frequent  purchases  with  one  person's  means  in 
the  name  of  another  are  those  made  by  the  husband  in  the 
name  of  the  wife.  As  lands  in  Kentucky  are  nearlv  always 
bought  on  terms,  more  than  half  of  the  purchase  price  being 
secured  by  the  note  of  the  buyer  and  a  vendor's  lien,  it  will 
often  happen  that  the  husband,  buying  a  house  and  lot  or  a 
farm  in  his  wife's  name,  while  solvent,  or  at  least  while  not 
owing  any  debt  which  he  does  not  afterward  pay,  will  eon- 
tract  debts  afterward,  but  before  he  has  discharged  the  liens 
on  the  purchased  lands.  But  being  in  form  a  joint  maker, 
in  law  the  sole  maker  of  the  notes  given  on  the  purchase,  he 
pays  his  own  debt  while  discharging  his  wife's  land  from 
a  lien.  In  1871  the  Court  of  Appeals  decided  that  the 
husband  had  the  right  to  thus  pay  the  lien  notes,  applying 
the  means  which  otherwise  would  have  gone  to  his  unse- 
cured creditors,  and  thereby  increasing  the  value  of  his  wife's 
property.* 

For  some  reason  the  Court  of  Appeals  did  not  refer,  either 

*  Hanby  v.  Logan,  1  Duv.  242.  ported,  the  Court  of  Appeals  had  di- 

*  Place  V.  Rehm,  7  Bush,  685,  re-  reeled  three  fifths  of  llie  wife's  land 
versing  the  Louisville  Chancery  to  be  stdd,  because  three  fifths  of  the 
Court.  In  1856,  in  an  exactly  sim-  price  were  paid  after  the  debts  had 
liar  case  from  the  same  court,  not  re-  accrued. 
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in  the  two  last  nam«Hl  cases^  nor  in  another  subsequent  case/ 
to  that  clause  of  the  two  revisions  {supra,  n.  2)  which  declares 
a  purchase  with  A/s  means  in  B.'s  name  fraudulent  as  to  A.'s 
existing  creditors,  but  discusses  the  matter  on  principle  and  on 
the  two  old  cases  {supra,  n.  1).  In  1882,  at  last,  the  court  gave 
its  judgment  subjecting  lands  bought  by  the  husband  in  the 
wife's  name  to  his  debt,  and  rested  it,  in  part  at  least,  on  this 
statute.* 

Liand  purchased  by  one  with  his  own  means  in  the  name 
of  another  can  not  be  subjected  to  subsequent  credit- 
ors, even  in  cases  in  which  actual  fraud  was  intended 
against  antecedent  creditors;  there  is  no  statute  under 
which  such  a  result  could  be  worked  out,  and  it  was  de- 
clared in  the  leading  case  (n.  1)  of  Doyle  v.  Sleeper  that 
the  common  law  does  not  in  any  case  extend  its  care  to  sub- 
sequent creditors. 

It  being  contended  (and  soon  afterward  decided)*  that  a  man 
in  debt  could  not  insure  his  life  for  the  benefit  of  his  wife  to  a 
heavy  amount  without  subjecting  the  policy  to  the  claims  of 
his  antecedent  creditors  (though  he  might  set  apart  a  moderate 
sum),  the  legislature  in  1870  came  to  the  aid  of  the  policy 
holder  or  beneficiary,  without  regard  to  the  relationship  with 
the  "  life/'  and  whether  the  policy  be  assigned  to  him  or  her,  or 
originally  taken  in  his  or  her  name  ;  but  in  either  case,  **  if  the 
premium  is  paid  by  any  person  with  intent  to  defraud  his  cred- 
itors .  .  .  the  premiums  so  paid,  with  interest  thereon,  shall 
enure  to  their  benefit."®  The  act  was  held  to  apply  to  in- 
surance already  effected,  and  an  annual  payment  of  $125  a 
year  for  the  l^enefit  of  the  wife  was  held  not  fraudulent,  even 
against  antecedent  creditors.'®  In  order  to  subject  the  insur- 
ance money,  the  creditor  must  show  '*  intentional  fraud."" 

«  Marshall  v.  Marshall,  2  Bush,  421.  »  Act  of  March  12,  1870,  Sees.  31, 

The  court  relies  greatly  on  Crosier  v.  32,  B.  and  F.  G.  St.,  Appendix  in  ed. 

Young  (supra  n.  1),  but  decides  in  of  1888,  p.  42. 

favor  of  the    debtor's    wife  mainly  *®  Thompson  v.  Cundifl*,  11    Bush, 

upon  the  e^round   that  the  property  567. 

was  paid  for  with  her  own  earnings.  "  Hise  v.  Hartford  Life  Insurance 

"  Adams'  ex'x  v.  O'rear,  80  Ky.  129.  Co.,  11  Ky.  L.  R.  924. 

**  Stokes  V.  Coffey,  8  Bush,  533. 
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In  the  legislative  charters  of  several  benevolent  orders 
and  amicable  societies,  which  are  restricted  in  the  amount 
which  they  can  insure,  the  policy  is  secured  to  the  beneficiary 
against  the  creditors  of  the  member  without  giving  them  even 
the  right  to  attach  an  amount  equal  to  the  premiums  paid. 

Note. — There  is  a  class  of  "fraudulent  purchases"  wholly  disconnected 
from  the  subject  qf  this  section ;  that  is,  the  buying  of  goods  on  credit  without 
the  intention  of  paying  for  them.  The  right  of  the  seller  to  reclaim  such 
goods  was  recognized  by  the  attachment  act  of  188S(Louhgb.  p.  116),  and 
by  the  Codes  of  Practice  (Sec.  274  of  '64,  260  of '76),  which  acts  are  supposed 
not  to  exclude  the  common  law  remedy.  But  the  seller  can  not  pursue  the 
goods  when  they  have  passed  into  the  hands  of  a  bona  fide  purchaser  from 
the  fraudulent  buyer:  Gibson  v.  Moore,  7  B.  M.  92  (the  purchaser  in  this  case 
would  perhaps  not  be  deemed  such  now);  Vaughn  *v.  Thompson,  10  Bush, 
887, 842. 

Note. — The  limitation  or  bar  of  time  on  fraudulent  conveyances  has 
been  discussed  supi^a^  in  Sec.  99,  n.  9. 


CHAPTER  XX. 

DISTRIBUTION  AMONG  CREDITORS. 

Sec.  129.  Assignment  for  the  Benefit  of  Creditors. 

Sec.  130.  Estates  of  Decedents. 

Sec.  131.  The  Law  against  Preferences. 

Sec.  132.  Individual  and  Partnership  Debts. 

Sec.  133.  Subrogation. 

Sec.  134.  Charges  and  Contribution. 


Section  129.  Assignments  for  the  Benefit  of  Cred- 
itors. A  trader  (trading  firm,  or  corporation)  that  finds  him- 
self unable  to  pay  his  debts,  in  most  cases  in  Kentucky,  makes 
an  **  assignment,"  or  deed  of  trust,  for  the  benefit  of  his  cred- 
itors. He  can  choose  his  own  assignee,  and  often  chooses  one 
of  the  "Trust  Companies''  that  have  lately  been  incorporated 
with  the  power  of  exercising  fiduciary  duties.  Under  a  statute 
already  alluded  to,  and  to  be  treated  fully  hereafter,  he  can  not 
discriminate  among  his  creditors  without  incurring  the  risk  of 
having  his  deed  converted  into  an  "  assignment  by  operation 
of  law."  Hence,  ever  since  1856,  Kentucky  assignments  pro- 
vide equally  for  all  unsecured  creditors.  The  deed  must,  un- 
der the  statute,  be  acknowledged  and  lodged  for  record  in  the 
clerk's  office  of  the  County  Court,  and  the  trustee  must  ac- 
cept the  trust,  and  before  the  County  Judge  qualify  by  taking 
oath  and  giving  bond  in  like  manner  as  an  administrator.* 

While  this  act  makes  it  unlawful  for  the  trustee  to  act  be-- 
fore  he  has  given  bond  and  taken  the  oath,  yet  his  omission  to 
do  so  could  not  in  itself  defeat  the  trust,  though  it  might  count. 

^  Act  of  March  8,  1876,  printed  as  days,  and  a  report  of  sales  within  two 

Oh.  109"  in  B.  and  F.  G.St.,  p.  1251.  years;  Sec.  4  allows  to  the  county 

Sec.  1.  prescribes  the  oath  and  bond  ;  clerk  the  same  fees  as  in  the  matter 

Sec.  2  fifives  a  remedy  on  the  bond  to  of  decedent's  estates.    The  recording 

any  person  injured;  Sec.  3  requires  of  the  deed  is  required  in   the  first 

the  filing  of  an  inventory  within  60  section  by  implication. 
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as  one  of  the  badges  of  fraud  in  avoiding  the  deed,  which  under 
recent  decisions  is  so  easily  done.*  We  have  seen  also  that 
the  assignee  for  the  benefit  of  the  creditors  is  not  deemed 
either  a  representative  of  the  creditors  or  a  i>urchaser  within 
the  meaning  of  the  Statute  on  Fraudulent  Conveyances;*  and 
on  the  same  ground  he  can  not  override  secret  equities.  In 
an  older  case  it  .appeared  that  an  assignment  had  been  made 
in  pursuance  of  an  arrangement  between  the  debtor  and  a 
number  of  creditors,  who  agreed  to  forego  taking  certain  steps, 
in  consideration  of  his  promptly  executing  the  deed  to  a  trustee 
of  their  own  choice,  and  he  was  protected  as  a  purchaser 
against  latent  equities  of  other  creditors.  *  Perhaps  under  such 
circumstances  the  assignee  ought  still  to  rank  as  a  purchaser. 
The  first  and  foremost  thing  to  construe  in  a  deed  of  trust 
is  the  list  of  assets  :  Is  it  to  include  every  thing  not  exempt,  or 
is  it  restricted  to  a  schedule  ?  In  an  old  case  such  a  general 
clause  as  '*  all  the  estate,  real,  personal,  and  mixed,  to  which 
they  are  entitled,  in  law  or  equity,  severally  or  in  common," 
was  held  to  be  limited  by  the  words  following  it,  ^'  the  situa- 
tion .  .  .  quality,  amount  ...  of  which  is  .  .  .  fully  ex- 
plained in  a  schedule,''  and  an  item  not  found  in  the  schedule 
was  not  allowed  to  pass  under  the  deed.'  But  where  the  sched- 
ule was  followed  by  the  words,  "  and  all  other  property  not 
exempt  from  execution,  which  by  oversight  may  have  been 
omitted,''  interests  held  in  trust  were  adjudged  to  pass  which 
the  assignor  did  not  wish  to  assign  and  which  he  firmly  be- 
lieved were  not  subject  to  the  demands  against  liim.*  A  claim 
of  the  assignor  to  an  easement,  and  to  damages  for  intrusion 


'Bnnk  of  Commerce  v.  Payne,  80 
Ky.  446,  and  see  supra ^  Sec.  126,  n. 
8  and  9. 

•Zaring  v.  Cox,  78  Ky.  627. 

*  Gibson  v.  Moore,  7  B.  M.  92. 
(Glenerally  thought  to  be  overruled). 
In  Hildeburn  v.  Brown,  17  B.  M. 
779,  a  mortgage  purposely  withheld 
from  record  that  it  might  be  used 
only  at  the  debtor's  own  option, 
whenever  he    should    find    himself 


compelled  to  go  into  insolvency,  was 
held  ineffectual  as  against  the  assignee 
and  the  beneficiaries  under  the  deed. 
Perhaps  this  case,  too,  is  overruled  by 
Maidcrs  v.  Culver,  and  the  line  of 
cases  following  it,  which  are  clinched 
by  Bridgeford  v.  Bowles,  80  Ky.629, 
636. 

*  Scott  V.  Coleman,  5  Litt.  349, 
353. 

«  Knefler  v.  Shreve,  78  Ky.  297. 
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upon  it,  passed  under  a  mere  "  etc."  at  the  end  of  an  enumer- 
ation.^ 

The  time  of  two  years,  which  the  assignee  has  under  the  stat- 
ute to  file  his  report  of  sales  in  the  County  Court,  is  not  under- 
stood as  excusing  him  from  reporting  and  distributing  the 
proceeds  sooner,  should  he  have  gotten  them  at  an  earlier  day ; 
nor  to  excuse  a  delay  in  selling  property,  which  the  interest  of 
all  concerned  requires  sooner  to  be  sold.  Mercantile  assign- 
ments are  almost  always  wound  up  in  a  much  shorter  time. 

The  measure  of  dividends  to  be  paid  to  a  creditor,  who  be- 
fore the  assignment  had  obtained  a  lien  securing  his  claim  in 
part,  came  up  in  1858  under  a  deed  made  when  preferences 
were  allowed  and  neither  oath  nor  bond  required.  Such  deeds 
had  nothing  official  or  public  about  them,  and  the  court  saw 
no  reason  to  compare  a  distribution  under  such  a  deed  with 
one  made  in  bankrupt  proceedings.  The  deed  of  trust  was 
simply  one  of  two  or  more  mortgages,  and  the  rule  was  ap- 
plied which  allows  the  holder  of  several  securities  to  get  as 
much  as  he  can  under  each  till  his  whole  debt  is  paid ;  and  a 
decree  allowing  the  appellants  to  '*  prove  "  only  the  balance 
after  exhausting  their  security  was  reversed.*  The  rule  is  sup- 
posed not  to  apply  where  the  lien  preceding  the  deed  of  trust 
arises  by  operation  of  law  (execution  or  attachment),  and  not 
bv  contract.' 

The  law  for  the  settlement  of  decedent's  estates  and  of 
estates  wound  up  under  the  act  against  preferences  gives  a  pri- 
ority to  certain  fidu(dary  debts.  An  ordinary  deed  of  trust  for 
the  equal  benefit  of  the  grantor's  creditors  is  not  construed  with 
any  reference  to  this  law,  and  these  fiduciary  debts  go  under  it 
pari  passu  with  all  others." 


^  Mayo  V.  Sneed,  Ibid.  634. 

®  Logan  V.  Anderson,  18  B.  M.  114. 
Appellants  were  creditors  of  a  firm 
which  assigned  on  the  31st,  but  had 
been  partially  secured  on  the  23d  by 
one  partner  assigning  his  individual 
property,  and  on  the  80th  by  receiv- 
ing from  the  firm  certain  drafts  as 
collateral.  Had  these  drafts  been 
paid  at  once,  it  is  admitted  that  ap- 


pellants could  have  gotten  a  dividend 
only  on  the  balance  of  their  demand. 

•So  intimated  in  Bangs*  adm'x  v. 
First  National  Bank,  84  Ky.  85. 

1®  Grimes'  assignee  v.  Grimes,  86 
Ky.  511.  See  last  words  on  p.  516; 
also  Hampton  v.  Morris,  2  Met.  836. 
Thus  the  debtor  has  the  choice  to  pre- 
fer or  not  to  prefer  a  certain  class  of 
creditors;  see  infra.  Sec.  131. 
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The  Code  of  Practice  (Section  438)  requires  the  same  veri- 
fication of  claims  in  suits  to  wind  up  an  assignment  as  in  the 
settlement  of  decedent's  estates.     (See  next  section.) 

Sec.  130.  Estates  of  Decedents.  Ever  since  1839  it  has 
been  the  policy  of  Kentucky  not  to  allow  any  priorities  in  the 
distribution  of  a  decedent's  estate.  Sections  428  to  437  inclu- 
sive of  the  Code  of  Practice  stand  in  the  place  of  the  act  passed 
in  that  year.  Either  the  personal  representative,  or  any  one 
or  more  creditors,  heirs,  distributees,  devisees,  or  legatees  may 
apply  for  a  settlement  in  the  Court  of  Equity  of  the  county  in 
which  the  will  was  probated  or  administration  granted ;  and  if 
the  suit  is  begun  within  three  years  after  the  representative  has 
been  qualified,  all  creditors  may  as  of  course  be  enjoined  from 
suing  the  estate. 

The  administrator  or  executor  can  not  "  retain  "  so  as  to 
give  himself  a  preference  over  other  creditors,  though  he 
may,  subject  to  the  right  of  those  creditors  to  prorate  with 
him,  "retain''  for  a  demand,  on  which  under  the  Statute  of 
Frauds  no  action  can  be  brought.^  Specialties  stand  no  higher 
than  debts  by  parol,  and  a  suit  for  settlement  cuts  off  all  pri- 
orities which  might  be  obtained  by  executions  against  lands 
descended,  or  de  bonis  testatoria}  "  Burial  expenses  and  the 
costs  and  charges  of  administration  .  .  .  and  the  amount  of  es- 
tate of  a  dead  person,  or  of  a  ward,  or  of  a  person  of  unsound 
mind,  committed  by  a  court  ...  to  and  remaining  in  the 
hands  of  a  decedent,  shall  be  paid  in  full  before,  etc. ;  but 
this  preference  shall  not  extend  to  a  demand  foreign  to  this 
State."*  Though  the  statute  directs  these  priorities  "in  case 
the  personal  estate  is  insuflBcient,"  they  are  applied  also  to  the 
proceeds  of  land,  on  the  ground  that  lands  in  Kentucky  are 
legal  assets,  and  equity  must  herein  follow  the  law.*  The  rule 
for  distribution  is,  as  to  creditors  holding  partial  securities, 

'  Berry  v.  Graddy,  1  Met.  555.  and   costs  of  administration  ?    The 

*G.  St.,  Ch.  39,  Art.  II,  Sec.  33.  literal  words  of  the  statute  indicate 

Ibid.,  Ch.  44,  Art.  I,  Sec.  10.    C.  P.,  the  latter  construction  ;  practice  fol- 

Secs  428,  436.  lows  the  former. 

'G.St.,Ch.l89,Art.II,S€C.33.  Qm.  ♦Muldoon  v.  Crawford's  adm'r,  14 

Do  these  fiduciary  debts  rank  after,  Bush,  126. 

or  do  they  rank  xcith,  burial  expenses 
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the  opposite  from  that  which  prevails  under  voluntary  assign- 
ments.^ 

"  When  such  estate  is  covered  by  liens  giving  a  creditor  a 
priority  on  such  property,  the  proceeds  thereof  shall  be  first 
applied^  etc. ;  but  when  any  creditor  has  a  lien,  and  the  prop- 
erty subject  to  the  lien  is  not  sufficient  to  discharge  the  debt, 
he  shall  not  be  entitled  to  any  portion  of  the  residue  of  the  es- 
tate until  all  the  creditors  not  having  liens  shall  have  received 
a  sum  equal  pro  rata  with  such  lien  creditor.''  This  section 
was  construed  in  a  case  where  factors  upon  the  faith  of  ship- 
ments accepted  the  drafts  of  their  consignor,  who  died  before 
the  drafts  matured ;  they  paid  them,  and  the  shipments  fell 
short  of  covering  the  drafts;  it  was  held,  that  by  relation  back 
they  are  to  be  deemed  creditors  of  the  decedent,  and  can  not 
claim  a  dividend  until  the  other  creditors  have  received  as  large 
a  proportion  on  their  debts  as  they  did.* 

The  General  Statutes  require  every  demand  against  a  per- 
sonal representative  to  be  verified  in  a  given  form  ;^  and  the 
Code  of  Practice  (Section  437)  requires  every  claim,  secured  or 
unsecured,  in  a  settlement  suit  to  be  supported  by  an  affidavit  to 
the  same  effiict.®  This  verification  does  not  apply  to  claims 
arising  after  the  death  of  testator  or  intestate  for  burial  ex- 
penses or  costs  and  charges  of  the  trust.'  Although  the  Code 
of  Practice  does  not  bar  creditors  who  fail  to  appear  in  a  set- 
tlement suit  from  their  remedy  against  the  heirs,  devisees,  or 


SQ.  St.,  Ch.  39,  Art.  II,  Sec.  34. 

« Martin,  Cobb  &  Co.  v.  Curd's 
adni'r,  1  Bush,  327.  In  this  case 
subrogation  by  a  surety  paying  a  lien 
debt  is  recognized.  But  one  who 
pays  otf  taxes  on  the  estate,  though 
compelled  by  his  position  to  do  so, 
and  thus  acquiring  a  demand,  is  not 
subrogated  to  the  tax  lien.  The  stat- 
utory rule  governs  liens  by  operation 
of  law  and  liens  by  contract  alike. 
(Spratt's  adm'x  v.  First  Nat.  Bank,  84 
Ky.  85 ;  Masonic  Savings  Bank  v. 
Bangs'  adm'r,  Ibid.  135,  144.) 

'Affidavit    is  to  be  made  by  the 


claimant,  or,  in  his  absence  from  the 
State,  by  his  agent,  that "  the  demand 
is  just,  and  has  never  to  his  knowl- 
edge or  belief  been  paid,  and  that 
there  is  no  offset  or  discount  against 
the  same  or  any  usury  therein."  If 
there  is  a  payment,  offset,  discount,  or 
usury,  it  should  be  stated  in  the  affi- 
davit. (G.  St.,Ch.39,  Art.  II,  Sees. 
35,  313.)  Discount  means  a  partial  de- 
fense. (Trabue'sex'rv.  Harris,  1  Met. 
507.) 

^See  infvay  under  Bonds  of  Exec- 
utors and  Administrators. 

•  Berry  v.  Graddy,  1  Met.  555. 
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distributees,  it  is  competent  for  the  personal  representative  or 
other  party  bringing  such  an  action  to  call  upon  any  person 
supposed  to  make  a  claim  against  the  estate,  by  proper  allega- 
tion^ and  to  force  him  into  a  litigation  of  such  claim  then  and 
there;  and  a  judgment  rendered  in  the  course  of  such  litiga- 
tion will  bar  the  supposed  creditor,  as  well  against  the  heirs, 
etc.,  as  against  the  personal  representatives.*' 

The  statute  on  Idiots  and  Lunatics"  directs:  "If  the  es- 
tate of  a  lunatic  or  person  adjudged  to  be  incapable  of  man- 
aging his  estate  be  not  sufficient  to  pay  his  debts,  the  same 
may,  by  a  Circuit  Court  or  Chancery  Court,  be  ordered  to  be 
sold,  and  proceeds  distributed,  etc.,  as  .  .  .  the  estate  of  in- 
solvent decedents."  Hence,  such  estate  can  not  be  set  aside 
for  the  support  of  the  lunatic  to  the  exclusion  of  his  creditors.'* 

Sec.  131.  The  Law  against  Preferences.  By  an  act 
of  March  10,  1856,  it  was  declared  that  "  every  sale,  mortgage, 
or  assignment  made  by  a  debtor  in  contemplation  of  insolvency, 
and  with  the  design  to  prefer  one  or  more  of  his  creditors  to 
the'exclusion  in  whole  or  in  part  of  the  others,  shall  operate  as 
an  assignment  and  transfer  of  all  his  property  and  effects,  and 
shall  inure  to  the  benefit  of  all  his  creditors  in  proportion  to  the 
amount  of  their  respective  demands,  including  those  which  are 
future  and  contingent,"  with  other  clauses  subordinate  to  this 
object.^  An  act  of  February,  1862,  made  the  law  much  more 
sweeping  by  adding  after  "  sale,  mortgage,  or  assignment"  the 
words  "  and  any  judgment  suffered  by  any  defendant,  or  any 
act  or  device  done  or  resorted  to  by  a  debtor,"*  which  seems 
to  leave  no  room  for  escape.  The  law  thus  amended  is  in- 
serted in  the  General  Statutes' under  the  somewhat  misleading 
title  of  "  Fraudulent  Conveyances  in  contemplation  of  Insol- 
vency,"  while  the  proper  title   would  be,  "  Unlawful  Prefer- 

w  C.  P.,  Sec.  434.    Hood's  adiu'x  v.  »  G.  St.,  Ch.  44,  Art.  II.     The  orig- 

Hood's  devisees,  80  Ky.  39.  inal  act  was  called    "An  Act  to  pre- 

*^G.  S.,  Ch.  63,  Art.  II,  Sec.  26.  vent  Fraudulent  Assignments,"  etc., 

"German  Nat'l  Bank  v.  Engeln,  because  preferences,  while  allowed  by 

14  Bush,  708;  contra  in  re  Latham,  law,  were  often  given  to  secure  ficti- 

4  Iredell's  (N.  C),  Eq.  236.  tious    debts.     In  popular  language, 

•*  Stan.  Rev.  St.,  Vol.  I,  p.  653.  this  article  of  the  General  Statutes  is 

^  Myers'  Suppl.,  p.  289.  still  known  as  "  the  Act  of  '56." 
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ences/'  But  in  spite  of  the  misleading  title,  the  courts  enforce 
the  statute  only  where  a  real  creditor  is  being  actually  prefer- 
red, not  where  the  sale  or  mortgage  is  wholly  colorable,  or 
where  the  debt  which  seems  to  be  provided  for  is  fictitious.^ 

I.  Territorial  Scope  of  the  Law.  Where  land  lying  in  Ken- 
tucky is  sold  by  way  of  a  preference,  the  statute  applies,  though 
the  act  of  selling  be  done  outside  of  the  Stat«.*  But  where  a 
non-resident  abroad  assigns  goods  which  are  found  in  Ken- 
tucky, the  question  of  applying  the  law  was,  in  an  early  case, 
left  doubtful,  with  an  inclination  to  the  affirmative.* 

II.  Modes  of  Preference.  In  1867  Judge  Robertson  held 
(notwithstanding  the  amendment  of  1862)  that  a  debtor  had 
the  undoubted  right  to  prefer  a  bank  debt  by  payment  in 
money ;  but  the  court  has  since  intimated  that  payments  in 
the  ordinary  course  of  business  even  (such  as  by  a  banker  to 
his  depositors)  are  within  the  statute,  if  the  contemplation  of 
insolvency  and  design  to  prefer  exist.^  A  payment  by  check, 
being  an  assignment  of  the  debtor's  demand  on  his  bank,  is 
clearly  within  the  statute.**  Where  the  debtor  sells  his  prop- 
erty on  purpose,  and  pays  some  of  his  creditors  with  the  pro- 
ceeds, there  is  a  "  sale  "  within  the  law  as  it  stood  even  before 
1862.'  Many  of  the  reported  cases  are  too  plain  to  have  ad- 
mitted of  a  doubt ;  such  as  where  the  debtor  sells  property  to 
the  creditor  himself  and  deducts  the  debt  from  the  price,  or 
where  he  appoints  the  favorite  creditor  his  agent  to  sell  prop- 
erty and  pay  off  his  debts,  and  the  agent  accordingly  pays  his 
own  demand  first.'" 


*  Millett  V.  Pottinger.  4  Met.  213, 
decided  before  the  Gen.  Statutes,  but 
would  undoubtedly  be  followed  now. 

5  Brown  v.  Early,  2  Duv.  369.  The 
decision  is  put  on  the  ground  of  the 
Ux  rei  siUe^  though  the  grantor  was 
a  resident  of  Kentucky  when  he  made 
the  sale,  which  must  have  been  de- 
cisive. 

«  Lehmer  v.  Herr,  1  Duv.  361.  The 
case  went  off  on  actual  fraud. 

'Davis  V.  Gardiner,  1  Bush,  272; 
McAfee  v.  Bland,  11  Ky.  Law  Rep.  1. 

•Taylorv.  Taylor,  78  Ky.  470.    It 


was  said,  moreover,  to  be  a  "  device." 
•King  V.  Moody,  79  Ky.  63;  and 
so  if  he  transfers  the  notes  received 
on  a  sale  made  in  good  faith.  (Temple 
V.  Poyntz,  2  Duv.  276.)  But  the 
purchaser  himself,  if  acting  in  good 
faith,  must  be  protected. 

"  Applegate  v.  Morrill,  4  Mete.  22, 
under  the  original  act.  That  the  agent 
paid  first  those  demands  in  which  he 
was  interested,  was  considered  the 
natural  result  of  the  discretion  given 
by  the  principal,  and  became  the  act 
of  the  latter. 
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That  the  forms  by  which  the  preference  is  worked  out  are 
wholly  immaterial  was  strongly  stated  in  these  words:  "Any 
other  mode  (other  than  a  sale  or  assignment)  chosen  with  the 
same  object  and  operating  to  the  same  end  .  .  .  should  be 
considered  an  assignment."  "  An  execution  was  so  considered 
which  the  favored  creditor  had  obtained  thus :  the  debtor  had 
stepped  over  into  a  neighboring  county  where  a  term  of  court 
would  be  held  earlier  than  in  the  county  of  his  residence,  and 
allowed  himself  there  to  be  served  with  process  at  the  suit  of 
his  friend,  and  then  returned  home  before  others  could  sue  and 
summon  him  in  the  same  county."  But  under  all  circum- 
stances it  must  be  the  device  of  the  debtor.  For  instance, 
should  A.  holding  a  bond,  bill,  or  note  against  B.,  an  embar- 
rassed debtor,  seek  out  C,  who  owes  B.  an  account,  and  sell 
his  note  to  C.  to  be  used  as  a  set-off,  it  is  hard  to  see  how  the 
arrangement  could,  under  the  statute,  be  disturbed ;  but 
should  B.  have  aided  in  bringing  A.  and  C.  together,  there 
would  be  a  '^  device''  within  the  meaning  of  the  law. 

III.  The  Contemplation  of  Insolvency,  According  to  the  run 
of  decisions  these  words  of  the  statute  seem  to  mean  that  at  the 
time  of  giving  the  preference  the  debtor  knows  that  his  assets 
Bfe  insufficient  to  meet  his  liabilities,  and  that  he  will  be  unable 
to  pay  all  his  creditors  in  full ;  not  that  he  is  still  solvent  at  the 
time,  but  fears  that  by  future  losses  he  may  become  insolvent.'* 
Knowledge  on  the  part  of  the  creditor  to  whom  the  prefer- 
ence is  given  is  not  required  by  the  statute  nor  by  the  decis- 
ions under  it."  Wherever  the  contemplation  of  insolvency  is 
found,  and  there  is  an  act  of  preference,  the  design  to  prefer 
is  implied. 

IV.  To  Prefer  one  or  More  Creditors.  A  surety  is  not  lit- 
erally a  creditor,  but  an  attempt  to  protect  him  falls  under  the 


"  Letcher  v.  Stagner,  2  Duv.  424. 

"Wilson  v.Snelling,  8  Bush,  322. 

"MeCann  v.  Hill,  86  Ky.  574,  580. 
"The  record  shows  that  at  the  time 
M.  was  insolvent ;  that  at  the  time  he 
executed  the  mortgage  he  knew  that 
he  was  insolvent ;  "  that  the  debtor, 
though  he  must  have  known  his  in- 


solvency, hoped  "  to  pull  through  ;" 
can  only  be  proved  by  his  own  say- 
so,  and  will  not  excuse  a  preference. 
(Hoffman  v.  Berings,  83  Ky.  400.) 
Even  if  he  don't  know  his  insolvency, 
but  knows  he  will  fail,  a  preference 
given  comes  within  the  law. 
"  Drake  v.  Ellman,  80  Ky.  484. 
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denunciation  of  the  law,  as  in  doing  so  the  creditor  must  be 
paid.  Hence,  a  mortgage  on  which  the  surety  lends  money  to 
the  debtor,  which  the  latter  uses  to  pay  the  creditor,  works  an 
assignment.**  But  in  a  later  case  where  the  indorser  advanced 
to  the  acceptor  means  for  paying  a  bill,  the  drawer  of  which, 
standing  between  the  indorser  and  danger,  seemed  to  be  solv- 
ent, Judge  Robertson  upheld  the  mortgage  given  to  secure 
the  advance."  It  will  be  shown  in  the  next  section  that  any 
plan  of  distribution  diflFering  from  that  made  by  the  law  is 
an  unlawful  preference  within  its  meaning. 

V.  To  the  Exdusion  of  Others,  Where  a  debtor  induces 
his  wife  to  give  up  her  own  property  to  a  favored  creditor,  or 
where  he  surrenders  his  homestead  or  goods  that  are  exempt 
from  seizure  at  law,  the  preference  does  not  work  to  the  ex- 
clusion of  other  creditors,  and  they  can  not  complain."  More 
difficult  is  the  question  whether  the  party  to  whom  property 
is  turned  over  has  not  a  previoas  equity  therein,  or  a  lien  upon 
it,  in  which  case  the  debtor  does  not,  by  giving  him  such 
property,  deprive  his  other  creditors  of  any  substantial  benefit. 
Some  of  these  cases  have  been  treated  in  our  Sections  92  and 
120,  concerning  liens  on  real  or  personal  estate.  Where  the 
debtor  has  received  advances  on  a  crop,  on  logs,  or  on  articles 
that  are  being  worked  up,  we  have  seen  that  there  is  what  the 
court  calls  an  ''  inchoate  lien,"  which  may  be  perfected  by  de- 
livery, but  which  will  not  prevail  against  intervening  equities, 
even  of  the  seller's  general  creditors;"  yet  if  the  seller  carries 
out  the  agreement  by  actual  delivery,  complying  with  a  con- 
tract which  could  not  have  been  enforced,  his  other  creditors 
can  not  complain  under  the  law  against  preferences."     And  so 

1*  Terrell  v.  Jennings,  1  Mete.  450,  ^^ Supra,  Sec.  120,  note  8. 

and  McCann  v.  Hill,  and  Thompson  ^'Vinson  v.  McAlpin,  87  Ky.  367. 

V.  Heffner,  quoted  in  n.  13.  It  was  said  that  the  buyer  making  ad- 

*•  Davis  V.  Gardiner,  1  Bush,  272.  vances  is  not  a  creditor,  as  he  is  not 

As  a  matter  of  good  pleading,  the  do-  entitled  to  any  money  till  the  contract 

sign  to  prefer  the  creditor,  not  to  pro-  to  deliver  goods  is  broken.     He  is, 

tect  the  surety,  should  bo  averred.  however,  a  creditor  contingently.   In 

"  See  supra.  Sees.  90  and  111.  See  this  caie  the  insolvent  seller  had  con- 
also  Fuqua  v.  Terrell,  80  Ky.  69.  Qm.  tracted  with  sundry  land  owners  for 
Whether  the  property  in  that  case  trees,  and  these  were  not  yet  marked 
was  really  exempt.  when  he  contracted  to  sell  them. 
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when  the  insolvent,  having  made  a  parol  agreement  with  his 
co-defendant,  by  which  the  latter  advanced  him  several  hun- 
dred dollars,  for  which  he  was  to  convey  a  tract  of  land,  "  it 
was  held  that  the  transaction  did  not  create  the  relation  of 
debtor  and  creditor,  .  .  .  until  the  parol  contract  had  been 
repudiated  by  the  insolvent,''  and  a  deed  made  in-  pursu- 
ance of  the  agreement  was  sustained  against  an  attack  under 
the  "act  of  1856. "•  But  where  the  seller^  instead  of  deliver- 
ing the  goods  in  pursuance  of  the  contract,  mortgages  them 
to  the  party  who  made  the  advances,  he  recognizes  him  as  a 
creditor  and  prefers  him  within  the  meaning  of  the  statute." 
Several  cases  heretofore  quoted,  in  which  it  was  held  that  no 
lien  or  equity  was  raised  in  favor  of  a  creditor  or  surety,  came 
up  on  the  question  of  an  unlawful  preference." 

VI.  The  Proviso,  "But  nothing  in  this  article  shall  viti- 
ate or  affect  any  mortgage  made  in  good  faith  to  secure  any 
debt  or  liability  created  simultaneously  with  such  mortgage, 
if  the  same  be  lodged  for  record  within  thirty  davs  after  its 
execution." 

The  clause  was  inserted  for  fear  that  the  act  might  other- 
wise be  too  sweeping,  and  endanger  those  lending  money  on 
mortgage ;  but,  as  one  lending  money  upon  a  present  .security 
is  not  within  the  "  body  of  the  act,"  he  gains  nothing  from  the 
saving  clause,  and  may  lose  by  the  proviso  to  the  proviso  if  he 
have  not  recorded  his  mortgage  within  thirty  days.  Thus, 
where  the  insolvent  gave  to  one  of  his  creditors  a  mortgage  to 
secure  the  old  debt  and  a  new  loan,  and  it  was  not  recorded 
within  thirty  days,  it  was  upon  petition  of  the  other  creditors 
set  aside  altogether,  so  that  the  mortgagee  could  only  claim 
his  dividend  on  both  debts."  If  it  had  been  recorded  in  due 
time  it  would  have  stood  good  to  the  extent  of  the  new  loan  ; 
though  an  "insignificant"  amount  of  old.  debt  embraced 
therein  will  turn  it  into  a  general  assignment." 

"•Napper  v.  Yager,  79  Ky.  241 ;  "Farmer  v.  Hawkins,  79  Ky.  182. 

for  above  abstract  from  it,  see  87  Ky.  The  actual  knowledge  of  the  other 

862.  creilitors  could  not  supply  the  want 

*^  Hoffman  v.  Berings,  83  Ky.  400.  of  lodgment  for  record. 

" See  Sec.  118,  n.  4;  Sec.  120,  nn.  7  ^^  Whitaker  v.  Garnett,  3  Bush,  402, 

and  8.  411. 
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A  renewal  of  the  old  debt  in  the  shape  of  a  new  note  will 
not  save  the  pledge  or  transfer  to  secure  or  satisfy  the  latter, 
not  even  if  a  new  security  were  given  to  a  "  colluding  stran- 


'^M 


ger 

VII.  The  Suit,  While  a  transfer  which  is  actually  fraudu- 
lent raav  be  treated  as  void  whenever  it  comes  in  the  wav  of 
any  party  whom  it  is  apt  to  hinder  in  his  rights  and  remedies, 
a  sale,  mortgage,  assignment,  or  other  device  denounced  by 
the  law  against  preferences  is  good  and  valid  for  all  purposes,* 
unless  it  be  assailed  in  the  manner  and  within  the  time  named 
in  the  law."  "All  such  transfers  .  .  .  shall  be  subject  to  the 
control  of  courts  of  equity,  upon  the  petition  of  any  persons 
interested  filed  within  six  months  after  the  mortgage  or  trans- 
fer is  legally  lodged  for  record,  or  the  delivery  of  the  property 
or  effects,  etc.''  (Section  2  of  Article  II.)  The  surety  of  the 
debtor  is  a  "  person  interested  "  who  can  bring  the  suit ;  so  is 
the  assignee  of  a  surety,  and  so  is  even  the  surety  on  the  bond 
of  a  trustee  who  has  put  trust  funds  in  the  hands  of  the  in- 
solvent, as  he  may  be  called  upon  to  make  good  the  loss,  and 
would  then  be  subrogated  to  his  principal  as  a  creditor.** 
"Any  !iumber  of  persons  interested  may  unite  in  the  peti- 
tion "  (Section  3),  and  such  suits  are  generally  brought  by  one 
or  more  creditors. 

VIII.  Tlie  Time  Limit.  The  section  limiting  the  time  of 
the  remedy  is  framed  with  a  view  to  the  "  sale,  mortgage,  or 
assignment"  of  the  act  of  1856.  The  courts  are  left  to  work 
out  the  rule  as  to  the  date  from  which  the  period  of  six  months 
is  to  be  counted  where  the  preference  is  given  by  other  devices. 

The  six  months'  bar  stands  on  a  higher  ground  than  an  or- 
dinary limitation ;  delay  is  excused  neither  by  the  disability 
of  the  plaintiff  nor  by  the  defendant's  absence  from  the  State. 


'"  III  Temple  v.  Poyntz,  n.  9,  these 
words  are  used.  See  also  Terrell  v. 
Jennings,  note  15. 

»*Givon8  V.  Gordon,  3  Melc.  539. 

*•  Wintersmith  v.  Poynter,  2  Met. 
487;  Whitehead  V.Woodruff,  11  Bush, 
209,  where  there  are  several  acts  of 
preference,  and  the  suit  is  brought 


within  six  months  of  the  last  act  only, 
the  preceding  ones  stand  good. 

"  McKee  v.  Scobee,  80  Ky.  124; 
McAfee  v.  Bland,  11  Ky.  Law  kep. 
1.  A  judgment  and  a  return  of  No 
Property  is,  of  course,  not  needed. 
(Griffith  v.  Cox,  79  Ky.  662.) 
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A  petition  to  break  a  preference,  if  it  does  not  show  affirma- 
tively that  the  act  complained  of  took  place  within  six  months, 
must,  at  least,  in  order  to  be  good  on  demurrer,  not  show  that 
it  occurred  sooner."  Where  the  transfer  of  a  chose  in  action 
is  the  ground  complained  of,  the  time  counts  from  the  day  of 
of  the  transfer,  though  no  notice  thereof  was  given  to  the 
other  creditors."  Where  the  debtor  has  first  sold  land  by 
title-bond,  and  delivered  possession,  and  afterward  made  his 
deed  in  pursuance  of  the  bond,  it  was  left  undecided  whether 
the  time  would  run  from  the  former  or  from  the  latter  act." 

Where  the  act  of  preference  was  a  collusively  obtained 
judgment  and  execution,  under  which  the  debtor's  land  was 
sold,  but  the  execution  had  not  been  returned  nor  possession 
given  of  either  land  or  crop  when  the  suit  to  work  out  the 
trust  for  all  the  creditors  was  brought,  the  Court  of  Appeals, 
in  rendering  judgment  to  set  aside  the  preference,  said  that 
"  the  six  months,  so  far  from  having  expired,  had  not  begun  to 
run."" 

The  suit  must  be  begun  in  accordance  with  Section  39  of 
the  Code  of  Practice  by  filing  the  petition,  and  either  having 
summons  issued,  or  (when  the  defendant  is  a  non-resident,  etc.) 
causing  a  warning  order  to  be  made.  And  where  the  original 
petition  proceeds  on  other  grounds  (for  instance,  where  it  seeks 
to  set  aside  the  conveyance  for  fraud,  or  attacks  another  dis- 
position of  the  debtor's  property),  and  the  grounds  under  the 
act  of  1856  are  made  out  in  an  amended  petition,  the  process 
on  that  amendment,  both  against  the  debtor  and  against  the 
transferee,  must  be  issued  within  the  six  months." 

IX.  Rights  of  '^  Other  Creditoray  While  a  judgment  estab- 
lishing the  unlawful  preference  puts  the  suit  out  of  the  power 

^Wintersmith  v.  Poyntor,  n.  26,  "  Wildon  v.  8nelling,  3  Bush,  822, 

qualified  as  above  in  Story  v.  Gra-  327. 

ham,  4  Mete.  319.  '*  Cecil  v.  Soward,   10  Bush,  149. 

*•  Cogar  V.  Stewart,  78  Ky.  59.  A  See  also  Huffinan  v.  Berings,  stipra, 
demand  by  note  is  delivered  by  the  n.  20,  where  the  grantee  was  a  non- 
delivery of  the  note;  a  denmnd  not  resident,  and  the  eiitiy  of  a  warning 
based  on  a  writincj,  by  giving  a  writ-  order  was  a  proper  way  to  begin  the 
ten  assignment.  suit  as  against  him. 

"•Napper  v.  Yager,  soo  n.  19*. 
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of  what  may  be  called  the  "  petitioning  creditor,"  yet  before 
such  judgment  the  plaintiff  has  full  control  over  his  suit  and 
may  dismiss  it  at  any  time.  This  is  often  done  by  arrange- 
ment between  such  plaintiff  and  the  defendants  when  the  time 
limit  has  expired,  and  no  new  suit  can  be  brought  by  any  one 
else.  To  avoid  this  result,  creditors  other  than  the  plaintiff 
may  apply  before  the  end  of  the  six  months  to  have  themselves 
made  parties  to  the  suit;  and  when  this  is  done,  the  case  can 
no  longer  be  dismissed  by  the  original  plaintiff  without  the 
consent  of  the  new  comers,  and  these  may  go  on  to  prosecute 
the  case  for  their  own  benefit  and  that  of  all  concerned  should 
the  plaintiff  step  out." 

X.  The  Full  Effect  of  the  Judgment.  The  third  section  pro- 
ceeds :  "  But  it  shall  not  be  necessary  to  make  any  person  de- 
fendants except  the  debtor  and  the  transferee."  The  act  of 
preference,  like  an  act  of  bankruptcy  under  the  old  English 
Bankrupt  Law,  so  well  known  to  the  American  student  from 
the  ^'  leading  case  "  of  Cooper  v.  Chitty,  when  construed  into 
a  general  assignment  by  the  subsequent  decree  of  the  proper 
court,  has  the  same  effect  as  if  an  assignment  had  actually 
been  made  at  the  same  moment  when  the  preference  was  at- 
tempted, and  will  therefore  take  precedence  of  any  attachment, 
execution,  voluntary  assignment  for  the  benefit  of  creditors,  or 
other  charge  upon  any  part  of  the  debtor's  property  later  in 
time  than  the  attempted  preference,  though  earlier  than  the 
filing  of  the  petition  by  the  complaining  "interested  parties."** 
But  one  who  in  good  faith,  without  notice  of  the  preference 
or  of  the  circumstances  bringing  it  within  the  law,  buys  a  part 
of  the  debtor's  estate  for  value,  or  lends  money  thereon,  taking 
a  pledge  or  mortgage,  will  be  protected  as  a  bona  fide  pur- 
chaser.'* 


^3  Sawyers  v.  Langford,  6  Bush,  541. 

=»*Sbouse  V.  Utterback,  2  Mete.  62, 
the  leading  case,  where  the  levies  of 
attachment  were  superseded ;  Grimes' 
apsignee  v.  Grimes,  86  Ky.  511,  where 
a  subsequent  deed  of  assignment  is 
thrown  out. 

^  South w«>rth  V.  Casey,  79  Ky.  395. 


Here  the  same  person  received  a  stock 
of  goods,  partly  in  payment  of  a  debt, 
partly  for  cash,  and  afterward  in  good 
faith  bought  for  cash  a  tract  of  the 
debtor's  land ;  he  was  allowed  to 
prove  the  cash  paid  on  the  goods  as  a 
preferred  debt,  and  to  retain  the  land. 
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But  in  the  leading  case  those  holding  the  intervening  claims 
had  been  made  defendants  to  the  petition,  notwithstanding  the 
clause  quoted,  under  which  the  debtor  and  transferee  alone  are 
necessary  defendants.  And  this  clause  has  since  been  con- 
strued to  mean  only  that  it  is  not  necessary  to  bring  in  other 
creditors,  but  a  transferee*  from  the  transferee  is  properly 
named  as  a  defendant.**  It  might  hence  be  inferred  that  un- 
less the  intermediate  encumbrancers  were  brought  before 
the  court  within  the  time  limited  after  the  act  of  preference, 
the  liens  gained  by  them  could  no  longer  be  disturbed. 

When  the  judgment  declaring  the  effect  of  an  unlawful 
preference  is  rendered,  there  is  a  legal,  not  merely  an  equitable 
transfer  of  the  debtor's  property.  Hence,  every  creditor 
stands  in  the  position  as  if  his  or  her  claim  was  secured  by  a 
recorded  deed.  A  person  sui  juris  might  be  concluded  by  the 
published  notice,  and  presumed  to  have  abandoned  his  claim, 
if  he  does  not  appear  and  prove  it  in  time;  but  an  infant 
would  not  be  thus  concluded,  and  may  bring  his  suit  against 
the  creditors  who  have  wrongfully  drawn  his  share  of  the 
debtor's  property  from  the  fund  in  court. '^ 

XI.  Distribution  and  Other  Subsequent  Proceedings,  By 
Section  3  of  the  article  it  is  further  directed  that  the  "  pro- 
ceedings as  to  the  mode  of  proving  claims  and  otherwise" 
shall,  as  far  as  can  be  done,  conform  to  the  law  for  the  settle- 
ment of  decedent's  estates.  This  must  include  that  rule  of 
marshaling  assets  which  compels  a  lien  creditor  to  choose  be- 
tween his  encumbrance  and  his  dividend*;'^  but  by  a  whim  of 
the  revisers  a  priority  is  given  to  "  debts  due  as  guardian,*^  or 
administrator,  or  executor,"  leaving  out  the  committee  of  a  lu- 
natic mentioned  in  the  law  for  settling  decedent's  estates,  and 
to  "debts  due  as  trustee,  if  the  trust  be  created  by  deed  or 


"McAllister's  adm'r  v.  Sa-vings 
Bank,  80  Ky.  686. 

'^  Roberts  v.  Phillips,  80  Ky.  11. 

'^See  supra ^  Sec.  180,  nn.  3  and  6. 

*  A  preference  having  once  been 
attempted,  the  right  of  wards  to  their 
priority  under  the  statute  became 
fixed,  and  could  not  be  displaced  by 


assignnu'nts  made  afterward  for  an 
equal  distribution  among  creditors. 
McKee  v.  Scobee,  80  Ky.  124;  (see  also 
n.  87).  A  Kentucky  trustee  or  guar- 
dian has  the  choice,  when  insolvent, 
to  give  a  priority  to  his  fiduciary 
debts,  or  to  put  ihem  on  an  equality 
with  his  other  debts. 
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will  duly  recorded,  etc./'  a  class  of  debts  which  is  not  pre- 
ferred in  the  other  case.  Moreover,  a  late  case  intimates  that 
the  rule  for  marshaling  assets  is  not  the  same  in  winding  up 
a  decedent's  estate  as  in  a  distribution  under  the  act  against 
preferences.*" 

Section  8  requires  also  the  form  of  verification  which  is 
made  on  a  demand  against  decedents  to  be  used  here.  Sec- 
tions 4,  5,  6  regulate  the  proceedings,  and  the  first  of  these 
sections  authorizes  the  court  to  compel  the  transferee  to  de- 
liver up  to  its  receiver  the  debtoi-^s  property  in  his  possession, 
even  before  judgment  annulling  the  preference,  and  to  deal 
after  the  judgment  in  like  manner  with  all  the  property  of 
the  debtor.  But  the  court  has  no  power,  before  such  judg- 
ment is  rendered,  to  sell  the  lands  of  the  debtor,  though  they 
be  mortgaged,  or  to  take  any  thing  out  of  his  possession  and 
to  put  it  into  that  of  a  receiver  except  on  the  same  grounds  on 
which  receivers  may  be  appointed  and  be  put  in  charge  of 
property  in  other  cases." 

Note. — Under  the  title  '•  Insolvent  Debtors,''  Chapter  68,  Article  I,  of 
the  General  Statutes  treats  of  the  disposition  of  such  assets  as  an  imprisoned 
debtor  may  surrender  by  schedules  in  order  to  obtain  his  discharge.  The 
matter  is  of  too  little  practical  importance  for  our  purpose.  . 

Sec.  132.  Partnership  and  Individual  Creditors. 
The  courts  of  Kentucky  recognize  the  rights  which  partner- 
ship creditors  have  upon  the  assets  of  a  failing  partnership, 
and  follow  the  well-known  doctrine  that  such  creditors  have 
no  independent  lien,  but  that  they  derive  their  priority  only 
through  the  partners,  each  of  whom  has  the  undoubted  right 
to  insist  that  no  part  of  the  firm  assets  shall  be  divided  before 
all  the  debts  and  liabilities  of  the  firm  are  paid.  We  have, 
under  the  head  of  Execution  Sales,*  shown  how  thoroughly 
the  ownership  by  all  the  partners  of  the  partnership  assets 
overrides  the  lien  of  firm  creditors,  and  we  would  thence  infer 
that  an  assignment  in  which  all  the  partners  join,  in  trust,  to 
have  their  individual,  alike  with  their  firm  creditors,  paid  out 

*«  Spratt's  adrn'r  v.  Fir^^t  Nat,  Bank,  *'  Griffith  v.  Cox,  79  Ky.  562. 

84  Ky.  85,  91.  >  See  supra,  Sec.  Ill,  n.  10. 
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of  the  firm  assets,  could  not  be  set  aside  as  being  "  voluntary" 
and  fraudulent.  However,  an  order  once  given  by  the  part- 
ners in  an  insolvent  firm  to  their  agent  to  sell  the  assets  and 
pay  the  debts  pro  rata  can  not  be  revoked  after  the  sale.*  But 
any  distribution  made  voluntarily  on  diiferent  principles  than 
the  rules  of  law  is  an  unlawful  preference  within  the  act  of 
1866. 

The  rule  established  under  the  British  and  American  bank- 
rupt laws,  to  distribute  partnership  assets  among  the  partner- 
ship creditors,  the  individual  assets  among  the  individual  cred- 
itors, proceeds  on  the  theory  of  treating  the  firm  Irke  an  incor- 
porated company,  and  has  its  simplicity,  but  nothing  else,  to 
recommend  it.  Often  this  rule  will  result  in  giving  a  larger 
dividend  to  those  who  have  only  one  debtor  than  to  those  who 
have  several  joint  debtors. 

Under  the  lead  of  Judge  Robertson  the  Court  of  Appeals 
undertook  in  1865  to  lay  down  an  independent  rule  for  Ken- 
tucky without  pretending  to  find  for  it  any  precedent  either 
in  England  or  America,  but  claiming  that  this  new  rule  occu- 
pies a  middle  ground  between  two  extremes.  It  is  truthfully 
argued  that  the  firm  creditors  do  not  trust  the  firm  alone ;  they 
may  have  given  credit  in  reliance  on  the  ])rivate  wealth  of  one 
or  all  of  the  partners;  and  in  the  case  before  the  court ^  a  vol- 
untary assignment  is  set  aside  as  giving  an  unlawful  prefer- 
ence, because  it  directed  the  individual  creditors  to  be  paid 
first  out  of  the  individual  assets:  "  We  therefore  feel  that  it 
is  our  privilege  and  duty  to  recognize  and  apply  what  on  a 
survey  of  cases  and  dicta  we  believe  to  be  the  true  doctrine, 
which  is,  that  if  partnership  creditors  exhaust  the  partnership 
estate  without  full  payment,  tlie  individual  creditors  have  the 
reciprocal  right  to  make  as  much  out  of  the  individual  estate  ; 
and  if  then  any  individual  property  should  remain  undisposed 
of,  it  shall  be  distributed  pari  passu  among  all  the  creditors 
regardless  of  class."  It  is  very  difficult  to  apply  the  new  rule 
when  more  than  one  partner  has  both  assets  and  creditors  of 

'Black  V.  Bush,  7  B.  M.210;  a  weak       ing  bis  share  of  tlu»  proceeds. 
case,  as  only  one  of  the  partners  at-  ''Northern  Bank  of  Ky.  v.  Keizer, 

tempted  to  revoke  the  order  by  assign-      2  Diiv.  ICO. 
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his  own.  The  rule  was  followed  in  the  following  year  in  dis- 
tributing the  assets  of  a  deceased  member  of  an  insolvent 
firm/  and  has  been  acquiesced  in  ever  since.  Contrary  to  the 
rulings  under  the  Federal  bankrupt  law  it  has  been  held  that 
where  a  firm  creditor  has  the  names  of  individual  partners  as 
sureties  on  a  firm  note,  he  can  not  "  prove"  against  all  the  es- 
tates, but  must  make  his  choice  to  be  considered  either  an  in- 
dividual or  a  firm  creditor.*  But  he  may  prove  against  the 
estate  of  each  individual  who  has  become  liable  to  hiai  as 
such.  And  where  a  lien  is  given  to  a  creditor  of  either  class 
by  contract,  the  rules  established  between  firm  and  individual 
creditors  can  not  displace  it.* 

Sec.  133.  Subrogation.  We  have  given  instances  of  the 
allowance  or  refusal  of  subrbgation  (often  called  substitution) 
under  the  heads,  Homestead,*  Vendor^s  Lien,*  Transfers  of 
Choses  in  Action,'  Decedent's  Estates,*  and  elsewhere,  and 
will  discuss  one  kind  of  subrogation  under  the  head  of  Assign- 
or's Liability  on  Notes  not  Negotiable. 

As  questions  of  subrogation  arise  oftenest  in  the  distribu- 
tion of  estates,  we  may  here  collect  a  few  points  and  cases  on 
the  doctrine,  for  which  no  place  has  been  found  elsewhere. 

A  mortgage  given  by  a  debtor  to  indemnify  his  sureties 
(not,  however,  one  given  by  a  stranger  in  which  the  contrary 
intent  is  shown)  enures  to  the  creditor  who  may  sue  on  the 
mortgage  in  his  own  name.*  And  so,  where  a  note  or  other 
security  is  given  by  A.  to  raise  money  for  B.'s  benefit,  and  it 
is  assigned  to  C,  who  advances  part  of  the  money  secured  by 


^  Whitehead  v.  Chad  well's  adm'r, 
2  Duv.  482. 

*  Faj'otte  Nat'l  Bank  v.  Kenney, 
79  Kyi!  133. 

.    « Spratt's  adni'r  v.  First  Nat'l  Bank, 
84  Ky.  85. 

*See  supra.  See.  91,  Subsec.  2. 

2  Soe  supra,  Sec  92,  nn.  14,  16,  26. 

''See  supra.  See.  113.  n.  7. 

*  See  supra,  Sec.  130,  n.  6. 

^  Bank  of  U.  S.  v.  Stewart,  4  Dana, 
27.  In  Taylor  v.  Farmers  Bank,  etc., 
87  Ky.  398,  the  debtor's  wife  gave  a 


mortgage  on  her  own  land  to  indem- 
nify the  surety,  "but  ho  must  not  al- 
low any  loss  to  fall  upon  him  if  be 
can  lawfully  prevent  it;  and  this  is 
not  made  for  securing  any  part  of  the 
claim.*'  The  surety  being  insolvent, 
and  having  never  paid  any  thing,  it 
was  held  that  the  payee  could  not  re- 
cover on  the  mortgage.  Same  prin- 
ciple, Macklin  v.  Northern  Bank,  83 
Ky.  314.  The  mortgage  from  the 
stranger  to  the  surety  was  deemed 
"personal." 
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it,  and  D.  advances  the  rest  of  the  money  on  the  faith  of  the 
note,  D.  will  be  subrogated  pro  tanto  to  the  benefit  thereof  • 
But  one  who  pays  for  the  release  of  a  mortgage  less  than  its 
face,  and  does  not  get  it  assigned  to  him,  will  be  substituted  to 
its  benefit  only  to  the  amount  which  he  pays/ 

The  equity  of  the  surety  overrides  that  of  an  equitable 
assignee,  though  for  value.  Thus,  where  after  judgment 
against  principal  and  surety  the  former  delivered  to  the  plain- 
tiflPs  attorney  some  notes,  with  orders  to  collect  them  and  to 
pay  the  proceeds  on  the  judgment,  and  afterward  for  value 
sold  and  assigned  the  receipt  given  him  by  the  attorney  to  a 
stranger,  the  surety,  who  had  to  pay  the  judgment,  was  pre- 
ferred to  the  assignee ;  that  is,  the  attorney  was  ordered  to 
pay  the  avails  of  the  notes  to  the  surety.^  In  fact,  it  was 
thought  that  the  assignee  was  by  the  receipt  put  upon  inquiry 
as  to  the  purpose  for  which  the  notes  had  been  delivered. 

Where  the  owner  or  part  owner  of  a  stock  in  trade  subject 
to  debts  sells  it  to  One  who  agrees,  as  part  of  the  price,  to 
assume  those  debts,  the  creditors  may  (at  least  in  equity)  sue 
the  purchaser,  and  each  of  them  recover  his  demand  by  way 
of  subrogation  to  the  seller's  rights.' 

An  heir  or  distributee,  on  paying  the  decedent's  debt,  is 
subrogated  to  the  claim  as  against  his  co-heirs  for  their  share, 
and  all  the  heirs  to  the  remedy  against  the  administrator.*® 
One  who  furnishes  monev  to  remove  an  encumbrance  on  the 
lands  of  a  lunatic  has,  independent  of  statute,  a  lien  for  his 
reimbursement  by  way  of  equitable  subrogation,  though  the 
encumbrance  itself  have  been  lifted  and  be  gone." 

A  replevy  bond  discharges  the  lien  of  an  execution  ;  but 


•  Baker  v.  Ward,  7  Bush,  240.  The 
queetion  here  vergee  on  the  liability 
of  accommodation  makers,  to  be 
treated  in  another  chapter. 

'  Mallory  v.  Danber's  ex'r,  83  Ky. 
289. 

8  Dunlap  V.  O'Bannon,  6  B.  M.  893. 

•Francis  v.  Smith,  1  Duv.  121. 

"Taylor  v.  Taylor,  8  B.  M.  419; 
Place  V.  Oldham,  10  B.  M.  400. 


!•  Coleman  v.  Fraser,  8  Bush,  309 ; 
and  this  was  held,  though  the  money 
had  been  furnished  as  part  of  a  scheme 
to  defraud  the  lunatic.  And  where 
the  committee  in  good  faith  had  an 
execution  against  the  lunatic's  estate 
enjoined,  and  his  sureties,  upon  disso- 
lution of  the  injunction,  had  to  pay 
the  amount,  they  were  given  a  lien 
on  the  estate  by  way  of  subrogation. 
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the  surety  in  the  bond  gains  no  lien.  To  give  him  a  lien 
would  defeat  the  object  of  the  law,  which  allows  a  stay  of 
three  months  on  judgments  and  executions." 

It  was  held,  on  the  ground  of  subrogation,  that  where  two 
equitable  charges  had  been  put  upon  land,  the  second  encum- 
brancer having  no  notice  of  the  first,  and  after  both  of  them 
there  was  a  recorded  mortgage,  the  takers  under  which  had 
notice  of  the  second,  but  not  of  the  first  charge,  that  the 
Chancellor  must  consider  that  to  be  done  which  ought  to  be 
done,  viz.,  a  transfer  of  the  mortgagee's  title  to  the  equity  of 
which  he  knew;  and  on  this  ground  the  court  gave  to  the  sec- 
ond and  public  equity  priority  over  the  first,  which  was  secret." 

An  agent,  who  to  protect  his  principal's  interest  pays  a  debt 
for  him,  has  the  same  right  of  subrogation  that  a  surety  would 
have." 

It  was  also  held  on  the  ground  of  this  doctrine,  where  one 
bought  and  paid  for  a  chattel  under  an  execution  to  be  levied 
de  bonis  testatoris,  and  was  evicted  in  detinue  by  better  title, 
that  he  should  be  substituted  to  the  demand  of  the  creditor 
whom  his  purchase  money  paid,  and  recover  the  amount  from 
the  decedent's  estate;  and  this,  though  he  knew  of  the  adverse 
claim.** 

The  subrogation  of  the  sureties  to  the  priority  given  by 
the  law  for  distributing  decedent's  and  other  estates  need  not 
be  worked  out  by  equity,  for  the  very  words  of  the  statute 
give  it  "  the  amount  of  an  estate  .  .  .  committed  to  .  .  . 
decedent""  shall  be  first  paid;  no  matter  to  whom  it  is  paid, 
whether  to  the  person  entitled,  or  to  a  bondsman  who  has  ad- 
vanced it. 


"Fishlmck  v.  Bodman,  14  Bush, 
117,  following  Bank  of  Hopkinsville 
V.  Rudy,  2  Bush,  326. 

"Stephens  v.  Benton,  1  Duv.  112, 
Twenty  bonds  in  excess  of  the  first 
mortgage  are  an  unrecorded  charge; 
next  comes  a  public  issue  of  income 
bonds,  unrecorded;  then  the  new 
mortgage.  Thepriority  of  the  income 
bonds  over  the  twenty  older  irregular 
bonds  is  worked  out  on  the  ground 


stated  in  the  text;  but  a  sentence 
hard  to  understand  is  added:  "  But  if 
there  should  be  a  surplus  after  pay- 
ing the  (last)  mortgage,  the  holder 
of  the  twenty  bonds  will  be  entitled 
to  it  in  preference  to  the  holders  of 
the  income  bonds." 

1*  Curry  v.  Curry,  87  Ky.  667. 

^*  McLaughlin  v.  Daniel,  8  Dana, 
182. 

"  Gen.  Stat.,  Ch.  89,  Art.  II,  Sec.— 
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The  substitution  of  carriers  paying  for  lost  goods,  and  of 
underwriters  in  like  position,  to  the  rights  of  the  owner,  is 
touched  upon  in  one  case,  but  not  sufficiently  to  develop  any 
local  doctrine  on  the  subject.'^ 

A  sheriff  who  has  by  neglect  laid  himself  liable  to  pay  the 
amount  of  an  execution  to  the  plaintiff*,  and  has  paid  him  from 
his  own  means,  is  subrogated  to  the  plaintiff's  rights,  and  may 
have  the  execution  reissued  for  his  own  benefit.^®  As  to  the 
collection  of  the  public  revenue,  his  right  to  collect  for  himself 
the  arrears  for  which  he  is  responsible  is  recognized  by  stat- 
ute.** A  similar  right  of  subrogation  would  be  given  to  any 
other  officer  of  the  law,  or  to  an  attorney  who,  having  become 
bound  to  make  good  a  demand  lost  through  his  neglect,  had 
paid  it  from  his  own  means.*  The  claim  which  the  obligor  in 
one  bond  may  have  against  the  obligor  in  a  diffei^eni  bond  for 
the  same  debt  does  not  belong  here. 

Sec.  134.  Charges  of  Distribution.  While  the  statute 
fixes  the  commissions  of  executors  and  administrators,  it  is 
silent  as  to  the  commissions  of  trustees.  The  old  English 
rule,  that  a  trustee  is  only  entitled  to  his  outlays,  has  long  be- 
come obsolete ;  *  but  the  compensation  rests  in  the  sound  dis- 
cretion of  the  court,  and  usage  has  fixed  it  in  most  cases  at 
five  per  cent  of  the  amount  which  passes  through  his  hands. 
It  has,  however,  been  expressly  adjudged  that  there  is  no 
hard-and-fast  rule  fixing  this  percentage  as  the  reward  of  the 
trustee ;  the  rate  should  be  apportioned  "  according  to  the  na- 
ture and  responsibility  of  the  trust,  and  the  length,  fidelity, 
and  success  of  the  service."*     A  "  guardian,  besides  all  neces- 


"  Gin.,  H.  &  D.  R.  R.  v.  Spratt,  2 
Duv.  6. 

18  Ronald  v.  Howard,  7  B.  M.  467. 

"Revenue  Act  of  1886,  B.  and  F. 
Gen.  Stat,  p  1083.  An  attempt  of 
the  sherilTs  sureties  (he  having  ab- 
sconded) to  recover  arrears  by  suit  in 
equity  was  defeated  on  the  plain 
ground  that  the  taxes,  not  being  debts, 
can  not  be  coerced  by  suit  at  law  or 
in  equity. 


»  Williams  v.  McKee,6  J.  J.  Mar. 
289  (a  very  unsatisfactory  statement 
of  facts). 

1  Philips'  adm'r  v.  Bustard,  1  B.  M. 
349  (1841).  Here,  for  the  first  time, 
Judge  Robertson  by  judicial  decision 
sets  aside  the  old  rule. 

a  Fleming  v.  Wilson,  6  Bush,  611. 
This  was  not  a  trust  for  creditors, 
but  for  the  benefit  of  an  infant,  with 
an  accumulation  till  she  came  of  age. 
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sary  disbursements  and  repairs,  shall  be  allowed  by  the  court 
a  reasonable  compensation  for  his  services."*  Every  fiduciary 
may,  for  the  purposes  of  the  trust,  employ  counsel  where  such 
purposes  demand  it,  and  pay  them  a  com{>ensation  out  of  the 
trust  fund;*  but  a  difficult  question  arises^  where  the  trustee 
or  guardian  is  himself  a  lawyer  and  performs  the  legal  work, 
for  which  a  layman  in  his  place  would  have  to  employ  a  mem- 
ber of  the  profession.  It  is  clear  that  he  can  not  bring  in  his 
bill  as  a  lawyer  upon  the  employment  by  liimself  as  trustee  or 
guardian,  but  it  seems  that  the  work  done  by  him  in  his  pro- 
fessional capacity  may  be  considered  in  the  gross  reward  of  his 
whole  service.  The  onlv  Kentuckv  case  on  tlie  subject  was 
decided  in  April,  1890,  by  the  Superior  Court.  It  was  said 
that  the  services  done  in  the  capacity  of  lawyer  must  be 
estimated,  not  at  the  price  which  a  lawyer  might  reasonably 
charge  for  the  work,  or  which  a  trustee  employing  a  lawyer 
in  good  faith  might  b«  justified  in  paying,  but  only  according 
to  the  benefit  which  resulted  to  the  trust.* 

Under  a  law  first  enacted  in  I860,*  where  in  actions  for  the 
settlement  of  estates,  or  for  the  recovery  of  money  or  prop- 
erty (held  jointly),  one  or  more  of  the  parties  in  interest 
have  prosecuted  for  the  benefit  of  others  in  interest  with  them- 
selves, and  have  been  at  trouble  and  expense  therein,  it  is  the 
duty  of  the  court  to  allow  reasonable  compensation  for  the 
trouble  and  expenses  to  be  paid  out  of  the  funds  recovered 
before  distribution,  after  notice  to  the  parties  interested  in  the 
allowance.  In  eflFect  this  means  giving  to  the  plaintifTs  attor- 
ney a  fee  out  of  the  fund  in  court;  most  frequently  where  a 
suit  is  brought  by  one  or  more  creditors  to  set  aside  an  at- 
tempted preference,  to  take  an  assigned  estate  out  of  the  hands 
of  an  unacceptable  trustee,  or  to  force  a  speedy  winding  up  of 
a  decedent's  estate  against  the  wishes  of  the  j)ersonal  represent- 

Thefund  was  increased  in  fifteen  years  12  Busli,  673,  7*21. 

from  $7,725  to  $20,846.     The  Court  ^Kentuclty  Nat.   Bank  v.  Stone, 

of  Appeals  allowed  Ij  per  cent  an-  11  Ky.  Law  Rep.  948.  (NowinCA.) 

nually  on  the  fund  in  his  hands  to  •Now  part  of  Gen,  Stat.,  Ch.24, 

be  credited  at  the  end  of  each  year.  Sec    15;  original   act  of  March    10, 

^Gen.  Stat.,  Ch.  48,  Art.  II,  Sec.  II,  1860;  Myers*  Suppl.  p.  107,  enlarged 

♦  Newport  Bridge  Co.  v.  Douglas?,  in  1868;  Sess.  Acts,  1867, 1868,  p.  26. 
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ative,  or  where  such  a  settlement  is  pressed  by  some  of  the 
legatees  or  distributees  more  impatient  than  the  others.  The 
allowance  is  nearly  always  made  to  the  attorneys  direct,  not 
to  the  plaintiffs.  It  must  injustice  fall  ultimately,  like  an  or- 
dinary lawyer's  fee,  on  the  persons  for  whom  the  service  was 
rendered,  and  can  not,  where  they  are  creditors,  be  charged  as 
costs  on  the  common  debtor,  a  point  which  is  often  overlooked 
in  practice. 

The  law  has  been  construed  by  the  Court  of  Appeals  in 
one  case,  and  it  was  held  that  where  other  parties  beside 
those  stirring  the  suit  are  represented  by  attorneys  of  their 
own  choice,  that  such  parties  need  not  contribute  to  the  allow- 
ance under  the  statute.  Hence,  where  the  plaintiffs  in  a  suit 
for  the  division  of  an  estate  controlled  three  eighths  of  it,  op- 
posing defendants  having  counsel  of  their  own  held  other 
three  eighths,  and  two  eighths  were  unrepresented,  and  $1,000 
was  found  to  be  the  value  of  the  services  rendered  bv  the 
lawyers  conducting  the  suit,  they  were  allowed  to  draw  $625 
out  of  the  five  eighths  of  the  fund  that  belonged  to  the  plain- 
tiff's side  and  to  the  unrepresented  defendants ;  but  the  three 
eighths  which  belonged  to  the  defendants  represented  by  coun- 
sel were  not  to  be  broken  in  upon.^  It  would  follow  that  the 
fee  for  setting  aside  a  preference  should  fall  on  those  creditors 
only  who  gain  thereby,  and  that  no  part  of  it  should  be 
charged  to  the  '^transferee"  when  a  dividend  is  allotted  to 
him.  But  the  right  of  the  plaintiff^s  attorney  to  his  fee  for 
the  service  done  can  not  be  displaced  by  the  employment  of 
attorneys  in  the  subsequent  stages  of  the  proceeding.  An  ex- 
ecutor or  administrator  is  generally  allowed  his  counsel  fees 
out  of  the  estate  for  any  litigation  carried  on  in  its  name; 
but  there  are  cases  in  which  the  representative  is  the  only 
party  in  interest,  and  makes  a  contest  for  his  own  good,  that 
form  an  exception  to  the  rule.^ 

The  person  named  as  executor  in  a  paper  purporting  to  be 
a  valid  will,  and  which  is  probated  by  the  County  Court,  if  he 


'Thirwell's  adm'r  v.  Campbell,  11  ^^^^^^d  v.  GotTs  curator,  7  Bush, 

Bush,  163.  59. 
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acts  in  good  faith  in  seeking  to  establish  such  paper^  is  allowed 
his  counsel  fees  out  of  the  estate,  though  it  should  be  rejected 
as  a  will.'  But  an  unsuccessful  contestant  is  never  allowed 
his  counsel  fees  out  of  the  estate ;  and  as  a  general  rule  a 
party  who  does  not  establish  his  claim  upon  a  fund  is,  under 
our  law,  not  even  entitled  to  have  any  of  his  costs  paid  out  of 
such  fund.  The  practice  of  some  of  the  Eastern  States  grant- 
ing liberal  fees  to  counsel  of  all  parties,  to  the  detriment  of 
the  estate,  is  wholly  unknown  in  Kentucky. 

•  The  courts  of  Kentucky  herein  follow  the  common  rule ;  and  it  may  be 
implied  from  the  ruling  in  Mizner  v.  Pryor,  79  Ky.  232,  that  an  executor 
who  has  no  devise  or  bequest  under  the  will  is  a  proper  party  for  carrying 
on  the  contest  in  favor  of  its  being  established. 


CHAPTER  XXI. 

CHARITIES  AND  CHURCHES. 

Sec.  135.  Charitable  Uses. 

Sec.  136.  Dedication  and  Discharge  of  Trust. 

Sec.  137.  Dependent  Churches. 

Sec.  138.  Independent  Churches. 


Section  135.  Charitable  Uses.  In  1834  the  Court  of 
Appeals  declared'  that  the  act  of  43  Elizabeth,  known  as  the 
Statute  of  Charitable  Uses,  had  never  been  repealed,  and  that 
its  character  is  not  so  local  as  to  exclude  it  from  the 
adoption  of  the  general  laws  of  England  and  Virginia.  The 
Revised  and  General  Statutes  re-enact  its  material  parts  in  two 
sections,*  which  are  modified  by  a  third,  and  which,  when 
stripped  of  verbiage,  amount  simply  to  this : 

"  Sec.  1.  All  grants,  devises,  appointments,  etc.,  heretofore 
or  hereafter  made  in  due  form  of  law,  of  any  lands,  goods  (or 
other  thing),  for  the  relief  of  aged  and  poor  people,  etc. 
(pretty  much  as  in  the  preamble  of  the  English  act),  churches 
(which  are  named  in  the  English  act  only  as  to  ^^  repairs"),  or 
for  any  other  charitable  or  humane  purpose,  shall  be  valid 
except  as  hereinafter  restricted." 

*'  Sec.  2.  No  charity  shall  be  defeated  for  the  want  of  a 
trustee,  etc.,  but  courts  of  equity  may  uphold  the  same  by  ap- 
pointing trustees,  or  by  taking  control  of  the  .  .  .  property, 
and  directing  its  management,  and  settling  tvho  is  the  beneficiary 
thereof,'^ 

The  second  section  goes  far  to  remoVe  the  objection  of 
'*  uncertainty  "  in  bequests  to  charities. 

The  only  restriction  is  a  clause  with  which  the  third  sec- 

»  Gass  &  Bonta  v.  Wilhite,  2  Dana,  "  Gen.  Stat.,  Ch.  13,  Sees.  1  and  2. 

170;  the  act  is  printed  at  large  as  in      (Ch.  14  in  Revised  Statutes.) 
force,  in  M.  and  B,  Stat.,  I,  308. 
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tion  opens,  forbidding  any  church  or  religious  society  from 
acquiring  title,  in  law  or  equity,  to  more  than  fifty  acres  of 
ground,^  "  but  (it)  may  .  .  .  hold  that  quantity  for  the  purpose 
of  .  .  .  houses  of  worship,  public  instruction,  a  parsonage, 
a  graveyard,  or  a  horse -pound,*'  which  enumeration  of  pur- 
poses seems  to  bar  religious  societies  from  holding  lands  even 
in  smaller  quantities  than  fifty  acres  for  the  purpose  of  draw- 
ing the  rents  and  profits  thereof.  * 

It  goes  without  saying,  that  in  construing  the  first  section 
no  distinction  can  be  made  between  lawful  and  "  superstitious" 
uses.*  Funds  are  often  set  aside  in  wills  to  be  expended  on 
singing  of  masses;  the  lower  courts  acknowledge  the  validity  of 
such  bequests,  and  they  would  almost  certainly  be  recognized 
by  the  Court  of  Appeals. 

The  mortmain  clause,  by  its  terms,  applies  as  much  to  a 
general  body,  such  as  the  "  Methodist  Episcopal  Church, 
South,"  as  to  a  single  congregation  ;  but  where  a  devise  is 
made  to  a  body  of  either  description  for  a  definite  end,  such 
as  foreign  missions,  the  church  is  considered  as  a  mere  trus- 
tee, and  the  trust  can  not  ^'  fail  for  the  want  of  a  trustee."* 

And  this  devise  was  said  not  to  be  too  vague.  *'The 
trustee  (meaning  the  M.  E.  Church,  South)  is  named  in  the 
will,  and  the  language  used  by  the  testator  indicates  defi- 
nitely the  purpose  to  which  he  desired  his  bounty  to  be 
applied." 

The  cy  pres  doctrine,  which  in  the  words  of  Judge  Robert- 
son was  an  "  excrescence  "  or  **  tumor  "  on  the  English  statute, 


'  Most  charitable  institutions,  and 
any  churches  that  ask  for  them,  have 
special  charters  in  which  the  measure 
of  property,  landed  or  otherwise, 
which  tliey  may  hold,  is  prescribed  in 
money  value:  this  leaves  little  weight 
with  the  general  statute  of  mortmain. 
Before  1852  churches  not  organized 
under  such  charters  were  not  restrict- 
ed in  the  acquisition  and  holding  of 
lands  by  any  law  of  mortmain. 

*  In  Gass  v.  Wilhite,  a  donation  to 
the  iShakers  **  according  to  their  cov- 


enant" was  sustained,  with  the  re- 
mark that  neither  court  nor  legisla- 
ture had  the  right  to  call  any  uses 
superstitious. 

*  Kinney  v.  Kinney's  ex'r,  86  Ky. 
610.  The  court  only  rejected  the 
claim  of  the  heirs,  but  did  not  deter- 
mine whether  it  would  allow  the 
Methodist  Episcopal  Church,  South, 
to  hold  the  devised  lands  even  in 
trust,  or  would  appoint  a  trustee  to 
lease  them  and  to  administer  the  ac- 
cruing rents. 


OH.  XXI.]  CHARITIES   AND   CHURCHES.  483 

was  repudiated  very  soon  after  that  statute  was  first  acknowl- 
edged as  being  in  force  in  Kentucky.  "  We  are  satisfied  that 
the  cy  pres  doctrine  is  not  and  should  not  be  a  judicial  doc- 
trine except  in  one  kind  of  case — where  there  is  an  avaihible 
charity  to  an  identified  or  ascertainable  object,  and  a  particu- 
lar mode,  inadequate,  illegal,  or  inappropriate,  or  which  hap- 
pens to  fail,  has  been  prescribed."  •  In  other  words,  a  Ken- 
tucky court  of  equity  can  only  wield  the  powers  which  the 
Chancellor  as  an  equity  judge  exerts  over  trusts,  not  the  visi- 
tatorial powers  of  the  Crown  over  charities.  It  was  declared 
in  1868,  that  under  the  law  of  charitable  uses  a  devise  to  an 
orphan  asylum  would  be  good,  though  it  should  not  have 
been  incorporated,  and  that  the  doctrine  laid  down  in  the  pre- 
ceding case  is  the  true  construction  of  the  present  statute.^ 
Where  a  discretion  is  left  with  trustees  named  by  the  donor, 
the  Chancellor  can  not  control  it  by  a  scheme.® 

It  has  often  been  held  in  other  States,  and  been  intimated  in 
Kentucky,  that  in  order  to  justify  a  tax  exemption  a  charity 
must  be  general ;  that  a  society  which  bestows  its  benefits  only 
upon  its  own  members  and  their  families  does  not,  within  the 
tax  laws,  deserve  the  name  of  a  charity.  The  same  strictness 
is  not  applied  in  construing  the  law  of  charitable  uses.  The 
covenant  of  the  Shakers  is  made  for  the  benefit  of  the  mem- 
bers who  live  on  the  fruits  of  the  common  labor  and  common 
property  ;  it  is  not  helped  by  a  permissive  clause,  under  which 
the  trustee  may  relieve  outsiders;  but  as  persons  having  the 
required  "faith"  are  admitted  to  fellovyship,  though  poor,  the 
society  was  held  to  be  "  charitable."  * 

In  the  very  few  cases  found  in  the  Kentucky  Reports,  the 
objection  of  want  of  certainty  has  always  been  overruled. 
Thus,  a  devise  ^*  to  such  charitable  institutions  as  may  appear 

*  Moore's  heirs  v.  Moore's  devisees,      upon  the  Shakers  as  a  mere  partner- 
4  Dana,  866  (1836).  ship,   and   was   willing  to  give  the 

■^  Cromio  v.  Lou.  Orphans'  Home  complainants,    who    were    seceding 

Society,  3  Bush,  865,  376.  memhers,  a  division  as  prayed   for, 

®  Attorney  General  v.  Wallace,  7  which  the  other  two  judges  denied  on 

B.  M.  611,  621.  the  ground  of  a  dedication  to  a  char- 

•  Gass  v.Wilhite,  ubi  supra  (p.  100),  itahle  use. 
Judge  Kichoias  dissenting.  He  looked 
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to  be  most  useful  in  dissemioating  the  Gospel/'  followed  by 
the  nomination  of  trustees  to  carry  out  '^  all  the  purposes  "  of 
the  will,  was  construed  to  mean  such  institutions  as  the  trus- 
tees might  choose,  and  therefore  certain  enough  ;  '*  upon  the 
authority  of  two  earlier  cases,  one  of  which  seems  to  us  to  be 
much  stronger. 

Although  the  duties  of  the  Attorney  General  are  regulated 
by  law,  and  that  of  enforcing  charitable  trusts  is  not  among 
them,  yet  the  English  custom  which  allows  such  an  officer  on 
the  part  of  the  State  to  maintain  a  bill  in  equity  on  behalf  of  a 
charity,  is  so  far  in  force,  that  if  he  lends  his  name  to  such  a 
proceeding  it  will  be  maintained  upon  its  merits,  a  relator 
being  responsible  for  costs  and  conducting  the  work  of  litiga- 
tion ;  nor  will  the  Attorney  General  be  allowed  to  dismiss  the 
suit  while  it  is  progressing." 

Note. — See  also  in  a  later  book,  as  to  a  charitv  as  a  consideration  for  a 
promise. 

Sec.  136.  Dedication  and  Discharge  op  Trust.  The 
statute  of  charitable  uses  only  protects  gifts,  devises,  etc., 
"  made  in  due  form  of  law."  But  dedications  of  land  without 
deed,  or  by  deed  to  persons  whose  character  as  trustees  is  not 
set  forth,  have  been  recognized  in  Kentucky  on  the  same  foot- 
ing as  dedications  for  public  highways.* 

Where  the  owner  of  land  allows  (gratuitously)  the  mem- 
bers of  a  congregation  to  build  a  church  upon  it  without  con- 
veying it  to  them,^  and  they  take  up  the  timber  for  the  pur- 
pose of  removal,  he  may  thereafter  repossess  himself  of  his 
land  discharged  of  the  pious  use. 

A  land  owner  had  **  dedicated  "  by  parol  a  lot  "  free  for 


*'  Attorney  General  v.  "Wallace,  tibi 
suprOf  quoting  Moore  v.  Moore,  where 
a  will  putting  money  into  the  hands 
of  the  County- Court  to  educate  poor 
orphans  was  construed  as  giving  to 
the  justices  the  right  to  choose  those 
orphans ;  and  the  rather  extreme 
case  of  Curling's  adm'r  v.  Curling's 
heirs,  8  Dana,  88,  where  a  devise />//• 


a  seminary  of  an  estate  too  email  to 
found  one  was  turned  over  to  the 
public  seminary  of  the  county  which 
was  established  after  the  testator's 
death. 

^^ Attorney  General  v.  Wallace,  tt^t 
supra. 

*  McKinney  v.  Griggs,  5  Bush,  407. 

■^  McDaniel  v.  Watson,  4  Bush,  284. 
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the  use  of  all  Protestant  denominations/'  and  persons  of  all 
creeds  contributed  money  from  which  a  house  of  worship  was 
built.  It  having  fallen  into  disuse  and  decay,  a  congregation 
of  one  sect  obtained  a  deed  from  the  heirs  of  the  first  donor. 
Then  churches  of  other  sects  brought  suit  for  permission  to 
share  in  the  use  of  the  property.  The  court  decided  that 
those  sects  which  had  in  the  mean  time  provided  themselves 
witli  houses  of  worship  of  their  own  in  the  village  had  no 
right  to  participate.* 

Where  the  land  for  a  pious  or  charitable  lise  is  held  under 
the  deed  of  one  who  sold  for  value,  and  the  use  fails  (e.  ^.,  it 
is  for  the  worship  of  a  sect  which  ceases  to  have  any  adhe- 
rents in  the  State),  such  grantor  can  not  reclaim  the  use  of  the 
land  with  which  he  has  parted  for  a  consideration.* 

Where  a  deed  or  title-bond  of  church  property  is  made  to 
trustees  for  a  church  or  charity,  the  power  on  their  part  to 
encumber  it  by  outlays  toward  the  purchase  price  and  the  cost 
of  improvement  or  repair  is  implied,  where  they  have  acted 
in  accord  with  the  congregation.* 

The  decisions  are  not  very  clear  as  to  the  manner  in  which 
the  charitable  trusts  impressed  upon  a  church  lot  can  be  got- 
ten rid  of.  Of  course,  a  congregation  must  have  power 
through  some  organ  to  sell  its  house  of  worship,  when  in  the 
changes  brought  about  by  time  the  location*  becomes  either 
unfit  for  their  use,  or  so  valuable  for  other  purposes  that  the 
best  interests  of  all  concerned  would  demand  a  sale;  and  the 
same  reasoning  will  apply  to  an  orphans'  home,  hospital,  or 
other  benevolent  institutions.  Where  the  church  or  charitv 
is  incorporated,  a  power  of  sale  is  generally  granted  in  ex- 
press terms. 

In  1847  a  case  arose  where  a  lot  and  house  of  worship  had 
been  deeded  to  trustees  for  the  purpose  of  having  Methodist 
services  on  two  Sundays  of  each  month,  and  to  allow  other 
denominations  to  worship  at  other  times;  and  the  Methodists 
of  the  town,  desiring  to  put  up  a  church  of  their  own,  sold  out 
their  interest  in  the  place  for  a  named  sum  to  a  Baptist  com- 

*  Baptist  Church  v.   Presbyterian  ^Slaughter  v.  Morrow,6  Bush,  380. 

Church,  18  B.  M.  635.  *Overatreet  v.  Bate,  IJ.  J.  Mar.  567, 
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raunity.  The  latter  sought  to  have  the  purchase  annulled, 
claiming  the  Methodist  authorities  who  released  the  rights  of 
their  church  had  no  power  to  do  so.  But  the  court  held  the 
purchasers  to  their  bargain,  on  the  ground  that  the  release 
was  binding.^  Tt  is  to  be  regretted  that  the  published  opinion 
does  not  show  whether  the  release  was  given  by  the  local 
Methodist  body  alone,  or  was  ordered  and  ratified  by  the  quar- 
terly, the  annual,  or  the  General  Conference.  Moreover,  a 
special  act  of  the  legislature  was  obtained  ;  the  court,  how- 
ever, thought  this  act  needless. 

Again^  at  a  much  later  date,  in  a  friendly  suit  between  the 
trustees  of  a  congregation  and  the  purchaser  of  a  parsonage 
which  had  been  devised  to  "the  Presbyterians  of  Hopkins- 
ville,"  the  title  was  deemed  good,  but  the  trustees  had  been 
incorporated  by  special  act,  with  power  to  sell  the  church 
property  with  the  assent  of  their  congregation,  and  had  ob- 
tained that  assent.^ 

In  some  of  the  cases  ^  given  in  the  following  sections,  the 
originally  dedicated  lot  had  been  sold  and  the  proceeds  in- 
vested in  other  land,  and  the  latter  was,  as  a  matter  of  course, 
considered  subject  to  the  same  trusts. 

The  sixth  section  of  the  chapter  on  Charitable  Uses,  etc., 
undertakes  to  vest  the  property  of  a  society  that  shall  dissolve 
in  the  county  seminary,  or  if  there  be  none  in  the  county  (and 
it  is  believed  that  there  are  no  countv  seminaries  left  in  the 
State),  then  in  the  County  Court  for  the  benefit  of  the  com- 
mon schools  of  the  county. 

Sec.  137.  Dependent  Churches.  Before  treating  of 
disputes  in  a  church  or  congregation,  we  must  notice  the  broad 
distinction  between  those  religious  bodies  whose  government 
is  congregational,  and  those  in  which  the  local  society  submits 
itself  to  the  direction  of  a  higher  and  more  extended  authority. 
Among  the  former  there  are  in  Kentucky  the  Baptists,  the 
"  Christians''  (commonly  known  as  Campbellites),  the  Unita- 
rians, and  the  Jews ;  among  the  latter  the  Roman  Catholics, 
the  Episcopalians,  the  Methodists,  and  the  Presbyterians.  The 

•  Alexander  v.Slavens,  7  B.  M.  851.  *  E.  g..  Harper  v.  Straws,  Sec.  187, 

'  Littell  V.  W^allace,  80  Ky.  252.  n.  11. 
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principles  which  govern  in  disputes  over  church  property  are 
different  when  the  religious  society  belongs  to  the  one,  or 
when  it  belongs  to  the  other  class.  The  provisions  of  the 
statute  designed  to  allay  disputes  are  not  applicable  to  those 
churches  which  are  dependent  upon  a  higher  and  more  com- 
prehensive body. 

The  Roman  Catholic  Bishop  of  Louisville  was  incorporated 
as  a  cor )>o ration  sole  in  1844;*  and  all  the  church  property 
in  his  diocese,  except  such  as  belongs  to  religious  orders,  is 
held  in  the  name  of  the  Bishop  and  his  successors.  No  dis- 
putes have  arisen  among  the  Roman  Catholics  of  Kentucky, 
and  but  few  in  the  Protestant  Episcopal  Church.^ 

In  1844  the  Methodist  Episcopal  Church  of  the  United 
States  divided  itself  voluntarily  into  a  Northern  Church  (re- 
taining the  old  name)  and  a  Southern  General  Conference,  or 
"  M.  E.  Church,  South,"  and  authorized  the  conferences  and 
single  societies  along  the  border  to  choose  their  new  connec- 
tion. The  deeds  for  Methodist  church  property,  drawn  in  ac- 
cordance to  the  old  discipline,  subject  each  church  to  the  laws 
of  the  "  Methodist  Episcopal  Church  of  the  United  States  " 
as  adopted  at  their  General  Conference.  It  was  held  that  the 
act  of  peaceful  separation  was  within  the  power  of  the  Gen- 
eral Conference,  that  thereafter  the  old  church  no  longer  ex- 
isted, and  that  the  minority  in  any  society  on  the  border 
adhering  to  the  Northern  Church,  while  the  majority  had  con- 
nected itself  under  the  act  of  separation  with  the  Church 
South,  lost  all  right  to  the  house  of  worship.*  In  fact,  where 
the  trusts  of  the  deed  subordinate  the  worshiping  society  to  a 


^Sess.  Acts,  1844,  p.  226;  hidden  in 
"An  act  to  incorporate  the  Christian 
Church  at  Midway,  and  for  other 
jmrpo8e$t'  the  rule  against  multifari- 
ous acts  being  yet  unknown. 

*An  Episcopal  congregation  which 
went  into  the  "Refbrmed  Episcopal 
Church  "  had  to  give  up  its  church 
property,  though  paid  for  with  the 
money  of  those  changing  the  connec- 
tion, to  those  who  staid  in  the  old 


fold.   (Merriwether  v.  Pettet,  MS.  O., 
1878.    See  also  n.  13.) 

^  Gibson  v.  Armstrong,  7  B.  M.  481 . 
It  was  said  in  a  later  case  (Hum- 
phreys V.  Burnsido,  4  Bush,  225),  that 
the  division  of  the  Methodist  Church 
into  a  Northern  and  Southern  branch 
"  was  a  part  of  the  history  of  the 
country "  (a  favorite  phrase  with 
Kentuei<y  judges)  of  which  the  court 
might  take  judicial  notice. 
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more  comprehensive  parent  body,  those  who  dissever  their 
communion^  with  that  body^  even  if  they  should  comprise  the 
whole  of  the  local  society,  lose  all  interest  in  the  church  prop- 
erty.* A  resolution  of  the  General  Conference  of  the  M.  E. 
Church,  South,  in  1865,  "that  whenever  entire  churches  have 
voluntarily  left  us  and  united  with  the  African  M.  E.  Church, 
the  trustees  are  advised  to  allow  them  the  use  of  the  house 
for  worship,  etc.,"  does  not  change  the  trusts  impressed  upon 
any  churches  of  that  denomination  dedicated  to  the  use  of 
colored  members ;  especially  after  the  General  Conference  in 
1870  disclaimed  the  power  to  abdicate  its  trust;  hence,  the 
members  of  a  local  colored  body  who  adhere  to  the  M.  E. 
Church,  South,  are  entitled  to  the  use  of  a  house  of  worship 
dedicated  to  it  in  preference  to  those  who  adhere  to  the  Afri- 
can M.  E.  Ciiurch.* 

But  in  a  not  much  earlier  case  between  substantially  the 
same  parties,  and  over  the  same  church  edifice,  the  same  court 
(Judge  Cofer)  held,  that  the  abandonment  of  the  local  body 
by  the  authorities  of  the  parent  church  justified  the  members 
in  joining  the  African  Church,  and  that,  though  they  might 
be  seceders,  the  plaintiffs  (trustees  appointed  by  the  white  so- 
ciety in  the  same  town)  had  no  standing  in  court;  that  as  trus- 
tees they  represented  no  beneficiaries,  as  there  were  no  colored 
members  of  the  M.  E.  Church,  South,  wishing  to  use  the  house 
of  worship,  and  it  would  therefore  be  wanton  injustice  to  ex- 
clude the  "Africans."  *  It  seems  that  colored  members  were 
afterward  organized  into  a  body,  on  whose  behalf  the  later 
successful  suit  was  brought. 

The  Presbyterian  Churches  in  the  United  States  are,  as 
much  as  those  of  the  Methodists,  subordinated  to  a  general 
body,  the  "  General  Assembly."  The  separation  in  this  church 
between  those  of  the  North  and  the  greater  part  of  the  congre- 
gations and  synods  in  the  States  of  Kentucky,  Miasouri,  etc., 
took  place  after  the  war,  not  by  agreement,  but  by  the  excis- 
ion of  those  who  joined  in  the  "Declaration  and  Testimony" 
of  1865.     Upon  the  principles  stated  above,  those  adhering  to 

*  Lewis  V.  Watson,  4  Busli,  228.  « Newman    v.    Proctor,    10    Bush, 

*  Brown  v.  Monroe,  80  Ky.  443.  818. 
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the  " General  Assembly"  would  have  been  entitled  to  the  sole 
possession  of  the  lots  and  buildings  dedicated  to  the  Presby- 
terian Church.  But  a  majority  of  the  court,  drawn  on  party 
lines,  undertook  to  review  the  action  of  the  General  Assembly 
in  its  "deliverances''  made  in  1864  and  1865  on  loyalty  and 
on  slavery ;  and  though  admitting  that,  generally  speaking,  the 
civil  courts  must  take  the  decisions  of  ecclesiastic  tribunals 
and  governing  bodies  as  final  on  all  matters  of  church  gov- 
ernment, said  they  might  review  these  decisions  where  such  a 
tribunal  or  body  undertakes  to  meddle  in  questions  of  State. 
It  was  held  that  these  "deliverances"  were  beyond  the  power 
of  the  General  Assembly,  and  those  of  the  members  in  the 
local  body  who  left  the  connection  in  order  to  join  the  seced- 
ing Southern  Church  were  justified  in  doing  so,  and  were 
given  an  equal  share  in  the  use  of  the  house  of  worship.^ 

Two  years  before  this  the  court  divided  in  like  manner 
over  another  Presbyterian  Church  dispute.  The  appellees 
having  been  kept  from  taking  their  seats  as  ruling  elders  by 
other  elders  who  had  the  support  of  the  trustees  in  the  use  of 
the  property,  applied  to  the  Synod  and  to  the  General  Assem- 
bly to  be  installed,  and  these  bodies  ruled  in  their  favor.  A 
suit  brought  by  them  to  carry  out  these  rulings  was  sustained 
by  the  Chancellor  at  Louisville.  But  the  Court  of  Appeals 
reversed  his  decree,  three  of  the  judges  holding  that  they  had 
the  right  to  read  the  Constitution  of  the  Church  for  them- 
selves,  and  that  according  to  their  reading  the  Synod  and  Gen- 
eral Assembly  had  in  judicial  matters  only  an  appellate,  not  an 
original  jurisdiction :  that  their  attempt  to  usurp  the  latter 
made  their  actions  void,  and  left  the  appellees  without  any 
support  for  their  claim  to  the  eldership.®  In  another  contro- 
versy arising  in  a  Presbyterian  congregation,  the  deed  convey- 
ing "the  church  lot  declared  a  trust  "for  the  benefit  of  the 
Presbyterian  Church  sect  and  congregation  of  Christians  at 
Louisville,"  and  said  nothing  about  any  connection.     But  the 

^Gartin  v.  Penick,  6  Bush,  110.  v.  Jones,  18  Wall.  679.     Both  State 

•  Watson  V.  Avery,  2  Bush,  336 ;  and  Federal  courts  were  divided  on 

the  doctrine  of  the  two  last  cases  was  party  lines. 

rejected  by  the  S.  O.  U.  S.  in  Watson 
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court  held,  that  in  the  nature  of  things  a  congregation  could 
not  be  Presbyterian  without  belonging  to  a  Presbytery,  and 
through  it  to  a  synod  or  assembly,  and  that  the  party  in  the 
local  body  which  defied  and  no  longer  acknowledged  these 
higher  authorities  thereby  lost  its  identity  as  the  "  First 
Presbyterian  Church  at  Louisville,"  and  therewith  all  right  to 
the  property  held  under  the  old  deed.  Even  a  lot  used  for  a 
chapel  under  a  deed  for  the  "  use  of  said  First  Presbyterian 
Church  congregation,  whose  pastor  is  W.,  etc.,  and  the  regular 
succession  of  said  corporation,  irrespective  of  their  presbyte- 
rial,  synodical,  or  assembly  relations"  was,  notwithstanding 
these  plain  words  of  reservation,  given  to  the  minority  which 
remained  faithful  to  the  Presbytery,  because  it  alone  consti- 
tuted the  "  regular  succession  "  of  the  First  Church.*  And 
thus  a  Metiiodist  parsonage,  the  deed  for  which  conveyed  it 
to  certain  members  without  any  declaration  of  trust  whatever, 
was  taken  from  them  when  they  with  a  majority  of  their  fel- 
low members  left  the  connection,  on  the  ground  that  it  must 
go  along  with  the  other  church  property  held  under  the  ordi- 
nary Methodist  deed  of  trust.'* 

The  case  was  distinguished  from  a  case  decided  in  1853, 
the  only  one  in  which  those  who  left  their  **  connection  "  were 
allowed  to  retain  the  church  property.  The  deed  was  to 
trustees  "for  the  use  and  benefit  of  the  religious  Methodist 
society  of  the  African  race  now  worshiping,. or  which  may 
worship  in  said  church,  now  called  Asbury  Chapel,"  and  the 
society  was  then  in  connection  with  the  M.  E.  Church,  South. 
The  whole  society  and  their  pastor  afterward  withdrew  from 
it  and  joined  the  African  M.  E.  Church  unanimously.  It  was 
held,  that  considering  the  language  of  the  deed  the  society 
had  the  right  to  change  its  external  relations,  and  that  those 
who  adhered  to  the  new  connection,  thus  unanimously  chosen, 
were  the  identical  society  provided  for  in  the  deed,  and  those 

•  First  Presbyterian  Church  v.  Wil-  the  record  as  showing  that  the  omis- 

son,  14  Bush,  252.  sion  of  any  trust  was  purposed,  so 

^^McKinney  v.   Griggs,  4  Bush,  that  the  local  body  might  retain  the 

407  ;  Judge  Williams  in  a  dissenting  control  of  the  lot. 
opinion   points  to  the  testimony  in 
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who  attempted  a  return  to  the  M.  E.  Church,  South,  having 
to  reorganize  for  that  purpose,  were  not  the  old  society,  and 
that  it  was  needless  to  inquire  into  the  respective  numbers  of 
the  parties." 

Notwithstanding  the  strong  southern  leaning  of  the  judges, 
the  control  of  Center  College  at  Danville  was  adjudged  to  the 
Synod  of  Kentucky  Presbyterians,  which  adhered  to  the  old 
(now  Northern)  General  Assembly,  under  a  contract  made  in 
1824  between  the  Trustees  of  the  College  and  the  Synod  of 
Kentucky,  to  this  eflPect :  "  The  board  may  fill  vacancies  as 
before  .  .  .  subject  to  revision  by  the  Synod,  etc.  And  to 
prevent  doubts  about  the  body  called  the  Synod  of  Kentucky, 
who  shall  be  thus  electors  of  trustees,  it  is  understood  that  it 
shall  be  the  body  ...  in  connection  with  the  General  Assem- 
bly of  the  United  States  of  America,  who  meet  annually  as 
a  Synod  in  the  State  of  Kentucky  .  .  .  and  as  such  are  capa- 
ble of  being  identified."'* 

In  a  late  case,  not  involving  church  property,  but  tiie  con- 
struction of  a  contract  between  a  Protestant  Episcopal  parish 
and  its  rector,  the  Court  of  Appeals  finds  that  a  "board  of 
reference ''  selected  under  a  canon  of  the  Church  has  deter- 
mined the  dispute  between  the  parties.  It  claims  the  right  to 
examine  the  powers  of  this  board,  but  deems  them  sufficient, 
though  the  canon  establishing  such  boards  was  adopted  after 
the  rector  and  parish  had  entered  upon  their  contract." 

Sec.  138.  Independent  Churches.  The  chapter  of  the 
General  Statutes  on  Charitable  Uses  and  Religious  Societies, 
with  the  exception  of  its  first  and  second  section,  is  taken 
mainly  from  an  act  of  1814.*     Such  a  society  may  appoint 


"  Harper  v.  Straws,  14  B.  M.  48. 

"Kinkead  v.  McEee,  9  Bush, 
589. 

"Perry  v.  Wheeler,  12  Bush,  641. 
Judge  Lindsay,  in  delivering  the 
opinion  of  the  court,  protests  very 
strongly  against  the  doctrine  of  the 
S.  C.  U.  S.  in  Watson  v.  Jones,  in- 
sisting that  it  is  the  duty  of  the  U.S. 
courts  to  follow  the  decision  of  the 
State  courts  as  to  the  rules  of  prop- 


erty, especially  of  landed  property 
within  the  State. 

>  (M.  and  B.  Stat,  II,  1347);  Gen. 
Stat.,  Ch.  18,  Sec.  8.  It  was  strongly 
ii\|;i mated  before  the  revised  statute 
restored  survivorship  among  joint 
trustees,  that  its  abolition  in  1796  did 
not  extend  to  trustees  under  this  act, 
or  church  trustees  generally  any  more 
than  to  trustees  of  towns.  (Cahill  v. 
Bigger,  2   B.  M.  211.) 


492  KENTUCKY   JURISPRUDENCE.  [CH.  XXI. 

not  exceeding  three  trustees  (it  was  five  in  the  original  act), 
in  whose  name  the  property  is  to  be  held,  and  who  have  the 
power  to  sue  or  defend  suits  affecting  the  same. 

^'  In  case  a  schism  or  division  shall  take  place  in  a  society, 
the  trustees  shall  permit  each  party  to  use  the  church  and  ap- 
purtenances for  divine  worship  a  part  of  the  time,  proportion- 
ate to  the  members  of  each  party.  The  excommunication  of 
one  party  by  the  other  shall  not  impair  such  right,  except  it 
be  done  bonafide^  on  the  grounds  of  immorality."  *  These  rules 
do  not  govern  societies,  as  we  have  seen,  whose  property  is 
dedicated  to  such  uses,  as  a  distant  higher  authority,  a  confer- 
ence, assembly,  bishop,  or  council  may  prescribe. 

A  dispute  arose  in  a  Baptist  society,  and  the  minority 
claimed  to  be  the  true  body,  because  it  agreed  with  the  **  United 
Baptists  "  of  Kentucky,  and  was  recognized  by  tlieir  Associa- 
tion. But  such  an  association  is  not  a  governing  body  like  a 
council,  conference,  or  synod  in  the  Episcopal,  Methodist,  or 
Presbyterian  Church.  Hence  no  weight  was  given  to  such 
recognition  ;  and  as  the  minority  party  had  broken  loose  from 
the  local  body  it  was  not  entitled  to  any  share  in  the  property, 
but  was  allowed  a  lien  for  the  value  of  repairs  made  thereon 
during  its  occupancy.^ 

The  parts  of  the  act  of  1814,  looking  to  a  division  of  time 
between  contending  parties,  have  been  frittered  away  by  con- 
struction. They  are  said  not  to  apply  where  the  original  trus- 
tees appointed  by  the  deed  or  will  of  the  donor  are  still  hold- 
ing the  title,*  and  only  where  trustees  were  appointed  under 
and  with  a  view  to  that  act,  and  perhaps  only  as  against  the 
trustees,  not  against  the  majority  acting  through  other  chan- 
nels.* Under  the  present  law  there  must  be  three  (or  fewer) 
trustees  appointed  by  the  society,  who  hold  the  title  before 
these  rules  will  apply.  Even  in  the  one  case  in  which  the 
court  grudgingly  approved  a  division  of  time,  the  rights  of  the 
minority   or   outgoing   party    were    put   on   a    very    narrow 

2  Gen.  Stat.,  Ch.  18,  Sec.  3,  subaeos.  ^  Hadden  v.  Chorn,  8  B.  Mon.  70. 

4,  6.    The  old  act  required  the  ap-  *  Shannon  v.  Frost,  3  B.  M.  268. 

pointment  of  trustees  to  be  recorded  *  Berryman  v.  Reese,  11  B.  M.  287; 

in  the  County  Court.  Hadden  v.  Chorn,  ubi  sfipi^a. 
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footifig.  It  seems  to  have  do  standing  in  court  as  complain- 
ant, but  can  only  defend  when  the  majority  or  the  trustees  in- 
voke the  civil  power.*  Still  they  must  have  some  way  to  keep 
the  trustees  from  "  expelling  them,"  or  the  statute  would  be- 
come a  nullity.  But  that  the  seceders  have  taken  a  new  name, 
such  as  "Christians"  instead  of  "Baptists,"  is  immaterial, 
just  as  the  whole  local  body  does  not  lose  its  identity  by  chang- 
ing its  name  from  the  "Particular  Baptist"  to  the  "United 
Baptist "  Church.^ 

The  power  of  a  (congregational)  church  at  a  regular  meet- 
ing to  expel  a  minority  of  its  members  for  what  seems  to  the 
majority  a  breach  of  the  religious  bond,  or  for  immorality, 
and  thereby  to  deprive  them  of  all  their  further  rights,  has 
been  recognized  as  a  common  law  right,  notwithstanding  the 
statute;  aod  in  the  same  case  it  was  held  that  where  a  number 
of  persons,  as  an  organized  society,  obtain  by  contract  rights 
in  a  church,  they  lose  such  rights  by  disbanding,  and  do  n.ot 
regain  them  by  forming  themselves  again  into  a  new  body.® 

•Curd    V.   Wallnce,  7  Dana,  190.  Ubid.;  Cabill  v.  Bigger,  8  B.  M. 

The  seceding  minority  was  to  have  211;  see  contra^  Berryman  v.  Reese, 

"time"  only  in   proportion  to   the  supra. 

number  of  members  which  it  took  ®  Berryman  ▼.  Reese,  supra. 
out  of  the  parent  body. 
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.  MISTAKE,  FRAUD,  AND  ABUSE  OF  TRUST. 

Sec.  139.  Mistake  of  Law  and  Fact. 
Sec.  140.  Abuse  of  Position  of  Trust. 
Sec.  141.  Reforming  Instruments. 


Section  139.  Mistake  of  Law  and  Fact.  Among  the 
rights  of  property  may  be  reckoned  that  of  recovering  back 
any  thing  of  value  with  which  the  owner  ha.s  parted  through 
mistake  of  law  or  fact,  or  through  the  fraud  of  him  who  ob- 
tained it.  The  Kentucky  courts  have  gone  further  in  the  rec- 
ognition of  this  right  than  those  of  England  or  of  almost  any 
American  State,  by  setting  aside  the  time-honored  distinction 
between  mistakes  of  law  and  mistakes  of  fact,  and  rejecting 
the  well-known  maxim  of  the  civil  law :  Ignorantia  juris 
noceO  In  an  early  case,  a  man  instructed  his  own  lawyer  to 
figure  up  how  much  he  owed  to  another  because  cer- 
tain notes  assigned  by  him  had  not  been  paid;  his  lawyer 
worked  the  sum  on  wrong  principles  of  law,  making  the  result 
too  large  ;  the  client  paid  the  sum  through  his  lawyer  in  money 
and  new  notes,  the  creditor  being  guilty  of  no  fraud  and  doing 
nothing  to  bring  about  the  erroneous  result.  The  court  re- 
lieved him,  nevertheless,  and  said  :  "  It  has  been  settled  by  this 
court  that  even  for  mistakes  in  law  relief  may  be  granted  in 


some  cases. 


9)2 


*  ThU  departure  has  already  been 
mentioned  in  dealing  with  the  re- 
covery back  of  taxes  unlawfully  col- 
lected (see  supra^ Sec.  4),  and  the  cases 
under  that  head  will  not  be  quoted 
here. 

2  Fitzgerald  v.  Pock,  4  Litt.  126. 
But  where  one,  who  is  and  knows 
himself   to    be    morally    liable    for 


something,  mistakenly  believes  him- 
self to  be  also  bound  at  law,  and  exe- 
cutes his  covenant  under  such  belief, 
he  will  not  be  relieved.  (Cardwell's 
adm'r  v.  Strother,  Litt.  S.  C.  429.) 
The  authorities  by  which  the  doc- 
trines in  the  text  were  "settled"  are 
not  to  be  found  in  the  reports. 
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Judge  Kohertson  fully  discussed  the  question  of  mistake  of 
law  in  1836,  in  the  light  of  the  modern  civil  law  writers  and 
of  the  English  and  New  York  authorities.  The  complainant 
had  made  an  arrangement  with  his  sister^s  daughter  by  which 
he  gave  her  husband  certain  land,  money,  and  notes  for  the 
supposed  rights  descended  on  her  from  her  father;  he,  know- 
ing the  facts,  but  drawing  from  the  facts  mistaken  conclusions 
of  law,  gave  her  husband  much  more  than  she  was  entitled  to. 
Aside  of  otiier  grounds  of  relief,  in  a  suit  against  the  daugh- 
ter's husband,  the  court  affirmed  its  right  to  relieve  against 
mistake  of  law,  and  to  set  aside  an  alleged  compromise 
(though  among  relatives)  that  was  based  upon  it,  quoting 
Lord  Eldon  for  the  position  that  a  compromise  may  be  set 
aside  for  an  obvious  mistake  of  plain  law.' 

Where  money  has  already  been  paid,  it  is  said  that  the 
mistake  justifying  a  suit  to  have  it  refunded  must  be  more 
palpable  than  where  an  eflFort  is  made  to  enforce  a  contract 
growing  out  of  mistake.  But  where  an  indorser  paid  to  the 
holder  the  contents  of  a  bill  of  exchange  on  which  the  de- 
mand of  payment  had  not  been  made  for  eleven  days  after 
maturity,  not  knowing  that  the  law  released  him,  it  was 
thought  palpable  enough,  and  the  holder  was  adjudged  to  re- 
fund, though  it  should  be  said  that  the  judgment  was  also  based 
on  the  plaintiff's  ignorance  of  facts,  which  would,  if  known  to 
him,  have  wholly  justified  him  in  withholding  payment.* 
And  where  a  railroad  company  has  paid  dividends  not  really 
earned,  under  a  mistaken  construction  of  their  charter,  such 
dividends  may  be  recovered  back,  and  the  right  to  so  recover 
them  back  may  be  garnisheed  by  its  judgment  creditors.* 
Where  a  judgment  was  recovered  for  an  injury  to  the  person, 
which  then  by  law  did  not  draw  interest,  but  the  defendant 
(a  railroad  company)  paid  interest  from  inadvertence  or  want 
of  legal  knowledge,  the  recipient  was  made  to  refund  it.* 

In  a  late  case  a  mistake  of  law,  on  so  doubtful  a  point  of 

^Underwood  v.  Brockman,  4  Dana,  M.  610. 

809,  819.     It  is  quoted  as  the  leading  «^Gratz  v.  Redd.  4  B.  M.  178,  190. 

case  for  the  Kentucky  doctrine.  *  McMurtry  v.  Ky.  Cent.  R.  R.  Co. 

*Ray  V.  Bank  of  Kentucky,  3  B.  84  Ky.  462. 
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law  that  the  Court  of  Appeals  could  only  establish  it  there- 
after by  a  reversal  of  the  lower  court,  was  induced  by  a  sug- 
gestion from  the  counsel  on  the  opposite  side,  who,  consider- 
ing the  uncertainty  as  to  the  true  meaning  of  the  clause,  must 
have  acted  in  good  faith ;  yet  this  mistake  was,  together  with 
want  of  consideration,  deemed  sufficient  to  set  aside  a  family 
compromise.^ 

Although  ar  statute  (General  Statutes,  Ch.  39,  Art.  II,  Sec. 
42)  expressly  allows  a  personal  representative,  who  by  mistake 
as  to  the  solvency  of  an  estate  overpays  a  creditor,  or  pays  a 
legatee  or  distributee,  to  recover  back  the  amount  thus  paid ; 
still  where  such  a  payment  was  made  to  a  creditor  having 
sureties  or  indorsers  for  his  demand,  and  the  mistake  was  not 
discovered  for  nearly  five  years,  so  that  the  sureties  could  no 
longer  be  reached,  a  suit  then  brought  to  make  the  creditor 
refund  the  amount  received  was  disallowed." 

The  distinction  made  in  the  Civil  Law,  that  ignorance  of 
law  excuses  only  one  who  has  no  access  to  the  advice  of  those 
learned  in  jurisprudence,  seems,  according  to  cases  on  this 
head,  not  to  have  struck  the  courts  of  Kentucky  with  much 
force.  It  is  hardly  hinted  at,  and  the  case  first  quoted  is  di- 
rectly against  it. 

Sec.  140.  Abuse  of  Position  of  Trust.  The  Kentucky 
courts  have  carried  out  fully  the  doctrine  of  equity,  that  one  in 
a  fiduciary  relation  can  not  make  profit  to  the  loss  of  those 
who  have  confided  in  him,  or  whose  interests  have  been  put 
in  his  keeping,  and  that  the  latter  may  at  their  option  look 
upon  the  former  as  still  a  trustee  after  he  has  at  law  acquired, 
or  has  transferred  to  others  for  his  own  benefit,  the  absolute 
title  to  trust  property.  Thus,  an  executor  who  had  bought  at 
a  very  low  price — less  than  the  debt — land  mortgaged  to  his 
testator,  was  made  to  account  to  the  legatees  for  the  full 
amount  of  the  mortgage  debt,  but  was  not,  when  ready  to  do 
that,  forced  to  give  up  the  land  which  was  of  greater  value, 

'  Kraft's  guardian  v.  Koenig,  8  Ky.  parlies  in  Soc.  86,  I.) 

Law  Rep.  870.     It  was  the  construe-  *  Brooking  v.  Farmers  Bank,  88 

tion  of  a  devise  to  "  my  wife  and  our  Ky.  431. 
daughter  "  {see  case  between  the  same 
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as  his  duty  to  the  estate  was  done  when  he  collected  the  de- 
mand in  full,  and  equity  does  not  undertake  to  punish  trus- 
tees.* But  the  Kentucky  Court  of  Appeals  has  very  boldly 
and  justly  applied  the  law  of  trusts  to  the  trusteeship  of  rail- 
road directors,  and  has  set  its  seal  of  condemnation  on  the  too 
common  practice  of  railroad  wrecking. 

In  1858  R.  B.  Bowler,  being  the  most  influential  among 
the  directors  of  the  Covington  &  Lexington  Railroad  Com- 
pany, managed  its  business,  purposely,  as  the  court  found,  in 
such  a  manner  as  to  precipitate,  by  the  default  on  interest  cou- 
pons, a  suit  by  the  holders  of  the  second  mortgage  bonds, 
while  he  bought  up  the  income  and  third  mortgage  bonds  at  a 
low  price.     Judgment  was  rendered  for  the  sale  of  the  road, 
and  he  became  the  purchaser.     A  joint  stock  company  was 
afterward  organized,  in  which  his  widow  and  children  were  the 
main  stockholders.     The  old  company  organized  a  new  direc- 
tory for  the  purpose  of  recovering  the  road  from  those  claiming 
under  Bowler's  purchase.      The  suit  was  based  on  the  ground 
that  Bowler  became,  when  his  purchase  was  confirmed,  a  trustee 
of  the  property  for  the  corporation  whose  interests  he  betrayed ; 
it  was  dismissed  by  the  court  below,  but  was  sustained  by  the 
unanimous  judgment  of  the  higher  court.  Judge  Lindsay  de- 
livering a  strong  and  exhaustive  opinion.*   A  number  of  points, 
which  would  naturally  come  up  in  a  similar  suit,  were  decided. 
1.  The  limitation  is  not  that  of  fifteen  years,  which  governs 
in  actions  for  the  recovery  of  land,  but  five  years,  which  are 
allowed  for  enforcing  an  implied  or  constructive  trust;  and 
the  bar  runs  from  the  time  when  the  purchaser  disclaims  hold- 
ing as  trustee;  in  this  case  from  the  time  at  which  he  refused 
the  demand  of  a  meeting  of  stockholders  to  allow  them  to 
redeem.     The  time  was  extended  for  one  year  after  the  ap- 
pointment of  Bowler's  personal  represenlative,he  having  died 
within  the  five  years,  in  accordance  with  the  saving  clause  in 
the  statute,  as  he  was  a  necessary  party  in  the  accounting.' 

'  Longest's  adm'r  v.  Tyler's  ex*rs,  dence  of  Kentucky. 
1  Buy.  192.     Many  similar  cases  are  '  Covington  &  Lexington  R.  R.  Co. 

found  in  the  reports,  but  they  pre-  v.  Bowler's  heirs,  9  Bush,  468. 
fleut  nothing  peculiar  to  the  jurispru-  ■  Ibid.  488-486. 

32 
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2.  Mere  delay  in  bringing  the  suit  does  not  show  an  aban- 
donment of  the  claim.  In  this  case  the  troubles  growing  out  of 
the  civil  war  went  far  to  excuse  the  delay.  But  unless  aban- 
donment of  the  claim  or  acquiescence  were  shown,  no  lapse  of 
time  less  than  the  statutory  bar  would  defeat  the  trust.* 

3.  This  is  not  a  suit  to  vacate  the  old  decree  of  sale,  or  the 
old  judgment  confirming  the  sale,  hence  it  need  not  be  brought 
in  the  same  court  which  adjudged  or  confirmed  the  sale. 
Hence,  also,  matters  decided  in  that  case  can  not  be  rejudged. 
For  this  reason  the  court  could  not  lessen  the  judgment  which 
Bowler  had  recovered  on  the  income  and  third  mortgage 
bonds,  bought  up  by  him  for  less  than  their  par  value,  to  the 
sum  at  which  he  had  bought  them.^ 

4.  The  unsuccessful  attempt  of  some  of  the  stockholders 
to  prevent  a  confirmation  of  the  sale  .does  not  estop  the  com- 
pany when  reorganized  from  seeking  to  establish  the  trust  in 
its  favor,  though  their  exceptions  were  made  substantially  on 
the  same  grounds  as  the  subsequent  suit.' 

5.  The  relief  was  finally  given  in  the  shape  of  leave  to  re- 
deem within  a  time  certain,  with  the  alternative  of  strict  fore- 
closure; that  is,  after  an  account  of  payments,  interest,  earn- 
ings, expenses,  and  taxes  were  stated,  the  old  company  was  to 
have  a  year  in  which  to  pay  the  defendants,  with  accruing  in- 
terest, and  unless  it  should  do  so  its  bill  would  be  dismissed/ 

6.  Men  who  were  directors  in  the  company,  and  as  such 
knew  of  the  dispute  between  the  purchaser  and  the  body  of 
the  stockholders,  can  not,  when  they  buy  into  the  new  com- 
pany, claim  protection  as  purchasers  in  good  faith.* 

The  trusteeship  here  thrown  on  Bowler  diflTers  greatly 
from  that  treated  heretofore,*  where  professed  friends  of  the 
defendant  had  bid  in  his  property  at  a  judicial  sale,  holding 
out  the  hope  to, him  or  to  his  friends  that  they  would  allow  a 
redemption ;  the  trust  was  here  im[Jied  from  the  duties  of  a 

*  Ibid,  492,  etc.  deed  from  Bowler  to  trustees  for  the 
^  Ibid.  607,  609.  new  company  alluded  to  the  risk  of 
*Ibid.  482.  losing  the  property  through  an  out- 
^  Ibid.  497.  standing  equity. 

•  Ibid,   496.    HerOi  moreover,  the          •  See  aupra^  Sec.  72  (near  end). 
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director,  for  at  the  time  of  the  sale  Bowler  had  entirely  cast 
off  the  mask  of  caring  for  the  welfare  of  his  old  constituents. 

And  where  directors  issue  bonds  of  a  corporation  to  them- 
selves, and  then  sell  them  at  a  profit,  they  must  account  to  the 
corporation  for  the  profit  received ;  and  this,  though  the 
figure  at  which  the  bonds  were  issued  to  them  had  been  ar- 
ranged before  they  beca^ie  directors  between  them  and  the 
then  principal  stockholders." 

But  it  does  not  follow  that  directors  can  never  buy  the 
property  of  a  defunct  corporation  at  a  chancery  sale,  where 
they  have  done  nothing  to  bring  about  the  insolvency,  or  the 
resulting  enforcement  of  mortgages  or  liens." 

Sec.  141.  Reforming  Instruments.  In  late  years  the 
Court  of  Appeals  has  gone  pretty  far  in  reforming  instruments 
on  account  of  mistake,  and  enforcing  them  as  reformed,  set- 
ting aside  for  that  purpose  not  only  the  Statute  of  Frauds,  but 
the  laws  which  for  the  protection  of  a  married  woman  require 
her  deed  to  be  read  and  explained  to  her  before  acknowledg- 
ment. A  married  woman  had  mortgaged  a  tract  of  land ;  by 
the  mistake  of  the  draftsman  it  was  wholly  misdescribed,  the 
exclusion  in  the  deed  conveying  land  to  her  being  written  out 
into  the  mortgage  as  the  thing  granted  instead  of  the  larger 
tract  less  the  exclusion.  The  mortgage  being  put  in  suit,  and 
the  mistake  being  alleged  and  proved,  the  court  overruled  her 
plea  that  the  clerk  read  and  explained  to  her  only  the  mort- 
gage naming  the  wrong  tract,  and  not  the.  reformed  instru- 
ment which  the  court  proceeded  to  enforce.* 

But  the  most  thorough  discussion  on  the  power  of  the 
Chancellor  to  reform  and  then  enforce  instruments  is  found 
in  a  case  already  quoted,  Worley  v.  Tuggle.'  Judge  Robert- 
son, the  ablest  judge  on  the  bench,  and  the  one  otherwise 
most  inclined  to  upset  the  security  of  written  muniments  by 
proof  of  spoken  words,  dissented   from   the   majority  of  the 

10  Widrig  &  Co.  v.  Newport  Street  Rep.  712.    Ch.  81,  Sec.  17,  Gen.  Stat., 

Railway  Co.,  82  Ky.  611.  sets  aside  Ford  v.  Teal,  7  Bush,  166. 

"  McMurtry  v.    Montgomery   M.  ^Rep'd4  Bush,  168;  see  Sec.  92, 

T.  Co.,  86  Ky.  206,  218.  n.  8.   The  mistake  relied  on  here  must 

1  Tichenor  v.  Yankee,  11  Ky.  Law  have  been  mainly  a  mistake  of  law. 
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court  and  refused  to  reform  a  deed  in  which  no  lien  was  re- 
served, upon  proof  that  the  reservation  of  such  a  lien  was  in- 
tended, and  then  to  enforce  that  lien  against  volunteers  for 
whom  another  had  bought  the  land.  In  his  dissenting  opin- 
ion he  shows  by  the  weight  of  both  English  and  American 
precedents  that  in  the  case  of  an  executory  agreement,  first  to 
reform,  and  then  to  decree  an  execution  of  it,  would  be  virtu- 
ally to  repeal  the  Statute  of  Frauds,  quoting  the  opinion  of 
Baron  Alderson  in  Attorney  General  v.  Sitwell  (Young  and 
Coll.  559),  and  that "  mistake ''  (according  to  Sugden  on  Vend- 
ors) "  can  only  be  used  as  a  defense  to  a  bill  demanding  a 
specific  performance."  And  he  quotes  one  Kentucky  case* 
which  indicates  that  oral  evidence  may  be  used  to  resist,  but 
not  to  obtain  a  specific  enforcement  of  a  contract  within  the 
Statute  of  Frauds;  and  another  case  where  the  court  says 
that  "  he  (the  obligee)  can  not  in  the  attitude  of  com- 
plainant compel  a  specific  execution  of  the  contract  varied  by 
parol  evidence,  nor  otherwise  than  according  to  the  written 
memorial  of  the  sale."*  From  a  third  case  he  quotes:  *' To 
grant  him  relief  on  such  agreement  would  be  directly  contrary 
to  the  letter  as  well  as  the  spirit  of  the  statute  against  frauds 
and  perjuries.'^*  The  doctrine  of  the  majority  is  the  more 
dangerous,  as  the  Code  of  Practice  does  away  with  the  old 
rule  in  chancery  under  which  the  testimony  of  two  witnesses, 
or  of  one  witness  and  strong  corroborative  circumstances,  are 
needed  to  overcome  the  denials  in  the  defendant's  answer. 

The  position  here  taken  was  not  well  received,  and  as  Judge 
Williams  rests  the  opinion  of  the  majority  on  "  the  develop- 
ing science  of  the  law,  and  its  ever  waxing  love  of  justice, 
increasing  the  omnipotence  of  the  Chancellor  for  equitable 
purposes"  rather  than  on  precedents,  it  was  thought  that  the 
new  doctrine  would  soon  be  abandoned.  But  it  has,  aside  of 
the  case  quoted  at  the  beginning  of  this  section,  been  pro- 
claimed as  the  settled  law  in  the  State  in  a  fully  considered 
opinion,  where,  upon  a  verbal  understanding  that  the  owner  of 

'Smith  V.  Smith,  4  Bibb,  81.  Hanly  v.  Shrieve,  1  Dana,  1. 

*  Harrison  v.  Talbot,  2  Dana,  268,  *  Churchill  ▼.  Rogers,  8  Men.  81. 

and  quotes  as  being  of  the  same  effect,  , 
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several  lots  would  sell  those  which  had  a  certain  building  on 
it,  a  deed  was  written  naming  lots  8  and  9,  and  the  weight  of 
evidence  showed  that  the  buildings  had  been  on  lots  6,  7,  and 
8,  the  parties  claiming  under  the  deed  sought  to  reform  it  in 
accordance  with  the  oral  understanding;  it  was  objected,  that 
to  include  a  lot  not  named  in  the  deed,  upon  oral  proof,  was  to 
set  aside  the  Statute  of  Frauds ;  but  on  the  authority  of  Wor- 
ley  V.  Tuggle  the  deed  was  reformed.*  But  where  a  widow 
took  an  insurance  policy  in  her  own  name  alone  in  a  building 
belonging  mainly  to  her  children,  paying  premium  on  the  full 
value,  she  was  not  allowed  to  so  reform  it  as  to  embrace  the 
interest  of  the  children,  and  was  confined  in  her  recoverv  to 
her  dower  and  a  lien  for  payments  of  purchase  money,  as  she 
could  not  show  what  interest  of  the  children  was  meant  to  be 
insured.^ 

The  reformation  of  family  settlements  which  by  mistake 
are  made  to  the  grantor's  or  buyer's  wife  and  children, 
when  the  wife  alone  was  meant,  or  to  a  greater  or  smaller 
number  of  children  than  intended,  has  been  adjudged  repeat- 
edly without  a  doubt  as  to  the  Chancellor's  power  to  grant 
such  relief  being  raised.®  Much  injustice  may  have  been  done 
to  infants,  not  able  to  bring  countervailing  proof,  where  their 
parents  choose  to  resume  a  gift  on  the  assertion  of  mistake. 

Note  to  Chapter  XXII. — Of  rescission  as  one  of  the  remedies  for  Fraud 
or  Mistake  we  have  treated  under  such  heads  as  Executory  Contracts  for 
Lands,  Sale  of  Bad  Titles,  Surplus  and  Deficit,  and  will  come  to  it  again  under 
the  head  of  the  Assignment  of  Notes.  Except  where  the  fraud  or  mistake 
occurs  in  the  title  or  quantity  of  land,  the  law  for  rescission  in  Kentucky  can 
hardly  be  said  to  differ  from  that  of  other  States.  For  a  case  for  rescinding 
a  lease,  because  the  lessee  became  unable  to  comply  with  its  terms,  see  Ken- 
tucky River  Navigation  Company  v.  Commonwealth,  18  Bush,  436. 

Note  to  Thirp  Book. — The  law  of  Kentucky  on  Trusts  and  Equitable 
Titles  has  been  treated  on  a  number  of  topics  on  which  it  diverges  from  the 
general  trend  of  American  law,  in  the  belief  that  on  other  subjects  it  agrees 
with  the  law  of  those  States  which  have  adopted  equity  jurisprudence  from 
the  beginning  and  in  its  entirety.  Thus  the  doctrine  of  Equitable  Conver- 
sion is  fully  recognized.  The  duties  of  trustees  in  making  investments  have 
been  regulated  by  statute,  in  connection  with  those  of  guardians,  and  will  be 
referred  to  under  that  head. 

•Noel's  ex'r  v.  Gill,  84  Ky.  241.  ^  Hartford  Ins.  Co.  v.  Haas,  87  Ky. 

See  also   McMillin  v.  McMillin,  7      531. 
Mon.  660,  665.  »  Smoot  v.  Boyd,  87  Ky.  642. 
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Section  142.  How  Marriage  is  Contracted.  Before 
the  Revised  Statutes  came  into  force  in  1852,  the  comnioD  law 
of  Kentucky  recognized  a  marriage  "by  cohabitation  and 
reputation ; "  and  such  is  now  the  law  as  to  marriages  sup- 
posed to  have  thus  begun  before  July  1,  1852.  "Until  then," 
says  Judge  Robertson/  "cohabitation  and  recognition  as  hus- 
band and  wife  by  a  free  male  and  female,  whether  black  or 
white,  who  were  competent  to  make  a  binding  contract,  was  a 
legal  marriage."  From  a  clause  of  the  Revised  Statutes*  he 
quotes  further  in  his  opinion  that  thereafter  all  marriages  shall 
be  void  "  when  not  solemnized  or  contracted  in  the  presence  of 


1  Estill  V.  Rogers,  1  Bush,  62  (1866). 
But  the  parties  in  this  case  were 
slaves  in  1852,  hence  not  competent 
to  make  such  a  contract. 

2Ch.  47,  Art.  I.,  Sec.  2,  subd.  4; 
now,  Gen.  Stat.,  Ch.  52,  same  Art., 
Sec.  and  subdivision.  The  persons 
who  may  solemnize  a  marriage  are 
set  forth  in  Section  8,  thus :  (1)  Min- 
isters, etc.,  of  any  denomination   in 


regular  communion  with  any  relig- 
ious society ;  (2)  County  Court  judges 
and  such  justices  of  the  peace  as 
the  County  Court  may  authorize; 
(3)  provides  for  Quakers  being  mar- 
ried before  their  society,  a  clause 
copied  from  some  eastern  statute,  but 
perhaps  never  put  in  use  in  Ken- 
tucky. 
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an  authorized  person  or  society/'  We  have  had  occasion^  in 
connection  with  the  Homestead  Law,  to  refer  to  the  act  of 
February  14,  1866,*  which  was  passed  for  the  benefit  of  the 
slaves  who  had  been  freed  a  few  weeks  before  by  the  Thir- 
teenth Amendment.  They  were  empowered  to  legalize  a 
former  cohabitation  as  husband  and  wife  by  declaring  before 
the  county  clerk  "  that  they  have  been  and  desire  to  Goniinue 
living  together  as  husband  and  wife."  Such  a  declaration 
was  evidently  intended  to  work  retroactively,  so  as  to  render 
former  issue  legitimate/  and  for  many  other  purposes. 

Ministers  of  religion  who  desire  to  solemnize  marriages 
must  first  obtain  authority  from  the  County  Court  of  the 
county  in  which  they  reside;*  but  ^^no  marriage  solemnized 
before  any  person  professing  to  have  authority  therefor  shall 
be  invalid  for  the  want  of  such  authority,  if  it  is  consum- 
mated with  the  belief  of  the  parties,  or  either  of  them,  that  he 
had  authority,  and  that  they  have  been  lawfully  married.* 

A  marriage  is  moreover  void  if  incestuous,  the  forbidden 
degrees  reaching  to  nieces  and  grand-nieces,  nephews  and 
grand-nephews,  step-father  and  step-mother,  and  the  mother  or 
grandmother  of  the  wife,  and  father  and  grandfather  of  the 
husband.  When  a  marriage  is  dissolved  for  nullity,  relation- 
ship can  no  longer  rest  on  it.  A  marriage  is  also  void  with 
an  idiot  or  lunatic ;  between  a  white  person  and  a  negro  or 
mulatto  (less  than  one  eighth  of  negro  blood  not  being  con- 
sidered); where  either  party  has  a  husband  or  wife  living 
from  whom  such  party  is  not  divorced,  and  where  at  the  time 
of  marriage  the  male  is  under  fourteen,  or  the  female  under 
twelve  years  of  age.^ 

Two  residents  of  Kentucky  in  1830  went  to  Tennessee  to 
have  their  wedding  ceremony  performed,  because  at  that  time 
the  law  of  Tennessee  allowed,  while  that  of  Kentucky  forbade 

>  Myers'  Suppl.,  p.  .  .  .  was  held  good,  though  the  ministers 

*  See  suprOf  Sec.  68.  who  solemnized  the  first  and  second 

*  Gen.  Stat.,  Ch.  52,  Art.  II,  Sec.  9.  marriage  had  no  authority  from  the 

*  Ibid.,  Sec.  7,  enforced  in  Robinson  County  Court  under  Section  9  of  the 
V.  Commonwealth,  6  Bush,  .  .  whore  statute. 

the  husband's  conviction  of  bigamy  ^  Ibid.,  Sec.  1 ;  Sec.  2  (1,  2,  8,  5). 
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their  union,  the  woman  being  the  widow  of  the  man's  uncle. 
It  was  held  that  the  marriage  was  valid;®  and  the  Revised 
and  General  Statutes  declare  that  if  persons  resident  in  this 
Commonwealth  should  marry  in  another  State,  such  marriage, 
if  valid  there,  shall  be  valid  here ;  ^  it  being  understood  that 
no  State  of  the  Union  would  sanction  a  marriage  which  is  in^ 
cestuous  by  the  law  of  nature.     It  was  held  in  the  same  case^ 
that  for  those  grounds  of  incest,  which  are  not  so  by  the  law 
of  nature,  the  marriage  can  not  be  declared  null    after  one 
of  the  parties'  is   dead ;    but  at  present  the  law  says,  gen- 
erally," that  the  issue  of  an   incestuous   marriage  is  legiti- 
mate, unless  it  be  found  such  by  the  conviction  or  judgment 
of  a  court  in  the  lifetime  of  the  parties;  but  this  would  not 
prevent  the  denial  of  dower  or  curtesy  after  the  death  of  one, 
or  of  distribution  after  the  death  of  both  of  them.     A  mar- 
riage may  be  set  aside  by  a  court  of  equity  for  force  and 
fraud ; "  and  (under  the  same  section)  at  the   instance  of  a 
next  friend  where  a  boy  under  sixteen  years  or  a  girl  under 
fourteen  have  married  without  parental  consent,  and  have  not 
ratified  their  union  after  arriving  at  those  ages. 

The  failure  to  take  out  a  license  does  not  affect  the  validity 
of  the  marriage,"  though  the  minister  may  be  fined  for  acting 
without  the  license,  or  the  county  clerk  for  issuing  it  without 
proper  grounds.  A  court  of  equity  may  also  by  its  judgment 
confirm  the  validity  of  a  marriage  when  either  party,  feeling 
doubts,  asks  for  a  declaration  of  its  validity." 

Sec.  143.  When  a  Divorce  is  Granted.  The  grounds 
of  divorce  have  in  Kentucky  as  elsewhere  been  gradually  mul- 
tiplied and  made  more  easy.  They  are  of  two  kinds  :  those  of 
which  either  party  may  avail  itself,  though  not  without 
fault,  and  those  upon  which  only  the  party  not  in  fault  can 
base    his  or   her  complaint.     Of  the  former  there  are  but 

^  Stevenson  v.  Gray,  17  B.  M.  193.  in  a  suit  for  annulment,  being  con- 

*Gen.  Stat.,  Ch.  62,  Art.  I,  Sec.  6.  sidered  still  a  husband  till  tbe  sen- 

^^Ibidt  Sec.  3.  (See  supra, Sec.  68.)  tence  of  nullity  is  pronounced. 

**  Ibid.,  Sec.  5  (same  Sec.  in  Rev.  "  Cannon  v.  Alsbury,  1  A.  K.  Mar. 

Stat.).    Enforced  in  Bassett  v.  Bas-  76. 

sett,  9  Bush.  696.     The  apparent  bus-  "  Ibid.,  Sec.  20, 

band  can  not  testify  against  his  wife 
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two  grounds,  the  first  being  "  impotency  or  malformation, 
the  other,  "  living  apart  without  any  cohabitation  for  five  con- 
secutive years  next  before  the  application."  * 

It  has  been  held  by  the  Circuit  and  other  equity  courts 
throughout  the  State  that  this  ground  will  not  hold  good 
where  either  party  is  insane.  The  short-lived  acts  which  have 
been  passed  from  time  to  time  to  allow  divorces  from  insane 
spouses  are  the  best  proof  that  the  general  law  was  deemed 
herein  to  be  deficient,  and  the  decision  in  a  case  brought  un- 
der one  of  these  acts  impliedly  recognizes  this  view.'  And  as 
the  statute  gives  all  the  grounds  of  divorce  by  saying  that  courts 
may  grant  it,  some  equity  judges  have  (we  think  improp- 
erly) claimed  a  discretion  in  refusing  a  divorce  on  five  years' 
separation  when  they  deemed  the  party  complaining  to  be  at 
fault.  The  Court  of  Appeals  has  not  passed  on  the  ques- 
tion, but  it  seems  to  the  writer  that  may  here  means  shall^  and 
that  the  court  can  hardly  have  a  choice  but  to  grant  the  di- 
vorce where  the  couple  has  been  separated  for  five  years. 

The  party  not  in  fault  may  have  a  divorce  for  "  abandon- 
ment by  one  party  of  the  other  for  one  year.""  The  language 
of  the  Revised  Statutes  was  fuller,  adding  the  words  "  or  like 
separation."  But  even  that  clause  was  strictly  construed  in 
this,  that  where  a  separation  in  Kentucky  was  alleged,  it  was 
thought  that  the  beginning  of  the  separation  must  have  taken 
place  here,  hence  the  parties  must  have  cohabited  in  the  State  ; 
and  where  the  husband  had  abandoned  his  wife  in  another 
State,  but  subsequently  met  her  in  Kentucky,  and  parted  from 
her  after  a  short  interview  in  the  presence  of  others,  in  which 
he  declared  his  unwillingness  to  be  reconciled,  it  was  not 
deemed  a  separation  or  abandonment  in  this  State.^  It  has 
been  held  that  a  petition  for  divorce  must  contain  the  aver- 
ment that  the  defendant  separated  from  the  plaintiff  without 
the  latter's  fault,  and  there  must  be  some  proof  to  that  effect; 

*  Gen.  Stat.,  Ch.  52,  Art.  Ill,  Sec.  and  where  a  husband  living  in  New 
1  (first)  2.  York  sends  his  wife  to  Kentucky  and 

*  Newcomb's  ex*r  v.  Newcomb,  18  fails  to  follow  her,  it  is  not  abandon- 
Bush,  544.  ment  here.     (Hick  vt  Hick,  5  Bush, 

» Gen.  Stat.,  ibid,,  Sec.  1  (second)  1.      670.) 

*  Beckett  V.  Beckett,  17  B.  M.  870, 
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but  we  are  not  further  told  what  would  be  such  faulty  except 
by  way  of  illustration ;  if  the  husband  should  ^'  render  it  im- 
possible for  her  to  live  in  peace  and  safety."  Should  the 
plaintiff  have  consented  to  the  defendant's  departure  from  the 
oommon  home^  such  departure  could  hardly  be  called  an  aban- 
donment. 

The  next  ground  is  "  living  in  adultery  with  another  man 
or  woman."  A  single  act  of  adultery  is  not  "living  in  adul- 
tery," and,  if  committed  by  the  husband,  does  not  entitle  the 
wife  to  a  divorce. 

Next  follow  "condemnation  for  felony,  in  or  out  of  the 
State,"  where  felony  means  evidently  a  crime  punished  by 
death  or  imprisonment  at  hard  labor  in  some  State  prison  or 
penitentiary ;  then  "  concealment  from  the  other  party  of  any 
loathsome  disease  existing  at  the  time  of  marriage,  or  con- 
tracting such  afterward ;  force,  duress,  or  fraud  in  obtaining 
the  marriage  (where  the  decree  of  divorce  or  a  sentence  of 
nullity  may  be  had  at  the  option  of  the  plaintiff),  uniting  with 
any  religious  society  whose  creed  and  rules  .  .  .  forbid  hus- 
band and  wife  from  cohabiting."* 

The  wife,  when  not  in  like  fault,  may  have  a  divorce  for  the 
following  causes : 

1.  Confirmed  habits  of  drunkenness  on  the  part  of  the  hus- 
band of  not  less  than  one  year's  duration,  accompanied  with  a 
wasting  of  his  estate,  and  without  any  suitable  provision  for 
the  maintenance  of  his  wife  and  children.  Where  the  husband 
has  no  estate  except  his  "  physical  and  mental  faculties,"  his 
failure  to  work  for  a  living  is  deemed  "  a  wasting  of  his  estate" 
within  the  meaning  of  the  law.* 

2.  Habitually  behaving  toward  her  by  the  husband,  for 
not  less  than  six  months,  in  such  cruel  and  inhuman  manner 
as  to  indicate  a  settled  aversion  to  her,  or  to  destroy  perma- 
nently her  peace  and  happiness. 

3.  Such  cruel  beating  or  injury,  or  attempt  at  injury,  of 
the  wife  by  the  husband  as  indicates  an  outrageous  temper  in 

^  Gen.  Stat.,  sitme  section  as  above.       fense,  that  the  husband's  father  helps 
*  McKay  v.  McKay,  18  B.  M.  8;      to  support  the  family. 
Shuck  V.  Shuck,  7  Bush,  806;  no  de- 
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him,  or  probable  danger  to  her  life  or  great  bodily  injury  from 
her  remaining  with  him. 

These  grounds  are  copied  literally  from  the  Revised  Stat- 
utes. The  earlier  law  contemplated  a  higher  degree  of  cruelty, 
and  the  decisions  under  it  are  no  longer  applicable.  It  is, 
however,  generally  understood  that  a  single  blow -is  not  in 
itself  and  in  all  cases  a  ground  for  divorce.  In  the  only  case 
construing  these  grounds  it  was  said  :  '*  Language  that  may 
pain  a  sensitive  woman,  or  the  manners  of  a  husband  that 
may  appear  rough  and  vulgar  in  contrast  with  those  educated 
in  the  refinements  of  social  life,  constitute  no  ground  for  di- 
vorce.'*^ 

It  seems  to  us  that,  as  under  the  Civil  Law,  the  refinement  of 
the  wife  should  be  taken  into  consideration;  for,  what  in  the 
words  of  the  statute  would  "  destroy  the  peace  and  happiness" 
of  a  refined  lady,  would  pass  unnoticed  over  the  head  of  an 
uneducated  woman. 

The  husband  may  have  a  divorce  for  the  following 
causes : 

1.  Where  the  wife  is  pregnant  by  another  man  without  the 
husband^s  knowledge  at  the  time  of  the  marriage. 

2.  Adultery  by  the  wife,  or  such  lewd,  lascivious  behavior 
oh  her  part  as  proves  her  to  be  unchaste,  without  actual  proof 
of  an  act  of  adultery. 

3.  When  not  in  like  fault,  for  habitual  drunkenness  on  the 
part  of  the  wife  of  not  less  than  one  year's  duration.® 

The  grounds  must  in  all  cases  be  proved,  and  that  by  other 
witnesses  than  the  parties ;  ^  two  witnesses,  or  "  one  and  strong 
corroborating  circumstances,"  are  necessary  to  prove  the  charge 
of  adultery  or  lewdness,  and  the  credibility  and  good  charac- 
ter of  these  must  be  known  or  proved.*®  QvuBre,  is  the  same 
degree  of  proof  necessary  to  establish  "living  in  adultery?" 
All  other  grounds  may  be  established  by  one  witness,  and  a 

* 

^  Beall  V.  Beall,  80  Ky.  677,  where  ^This  last  ground  is  given  by  an  act 

the  Court  of  Appeals,  though  it  could  of  February  4,  1880  (B.  and  F.  Gen. 

not  reverse,  criticised  the  decree  of  Stat.,  p.  728). 

divorce  with  a  view  of  reversing  the  •  Code  of  Practice,  Sec.  606. 

allowance  of  alimony.  ** Gen. Stat., Ch. 47,  Art.  Ill,  Sec. 8. 
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decree  dismissing  the  petition  because  the  ground  of  divorce 
is  proved  by  one  witness  only  is  erroneous." 

The  party  seeking  the  divorce  must  have  had  a  "  residence 
in  the  State  for  one  year  next  before  the  commencement  of 
the  action."  "  The  General  Statutes"  demand  that  the  plain- 
tiff should  have  been  a  "  continuous  resident."  A  husband 
had  left  his  home  in  Kentucky  in  May,  1880,  returned  in  No- 
vember, 1883,  and  stayed  three  months,  without  visiting  his 
former  home ;  left,  and  returned  in  May,  1885,  and  stayed 
again,  without  visiting  his  old  home,  till  January  1,  1886; 
then  left  the  State,  and  in  October  of  that  year  brought 
his  suit  for  divorce  on  the  ground  of  five  years'  absence. 
Without  referring  to  the  word  "  continuous  "  in  the  General 
Statutes,  the  Court  of  Appeals  construed  the  ^'  residence  "  of 
the  Code  as  meaning  an  actual,  not  a  legal  residence  or  domi- 
cile ;  and  though  the  plaintiff  had  always  kept  up  the  animus  re- 
vertendi,  caused  his  poll  tax  to  be  paid  every  year,  had  voted  in 
August,  1885,  and  had  on  his  last  departure  told  his  brother 
that  in  a  year  or  two  he  would  return,  the  court  deemed  his 
residence  insufScient." 

But  in  an  old  case,  not  since  disapproved,  it  was  said  that 
the  wife  could  not  acquire  a  residence  in  this  State,  if  her  hus- 
band had  never  lived  in  it,  so  as  to  enable  her  to  sue  her  ab- 
sent husband  for  a  divorce.**  The  present  statute  (Section  4) 
seems  no  longer  to  make  the  husband's  domicile  the  residence 
of  the  wife  for  this  purpose,  for  it  says :  "Action  for  divorce 
must  be  brought  in  the  county  where  the  wife  usually  resides, 
if  she  has  an  actual  residence  in  the  State ;  if  not,  in  the 
county  of  the  husband's  residence."  Yet  the  court  doubted 
strongly  whether  a  wife  coming  to  Kentucky  without  her  hus- 
band could  acquire  the  needful  residence  here,  and  whether 
her  habitation  was  enough  under  the  statute."     It  seems  clear 

^^  Stebbins  v.  Stebbins,  1  Mete.  477.  subject  the  plaintiff  to  an  attachment 

The  ground  was  abandonment.  for  non-residence,  or  to  a  motion  to 

**  Code  of  Practice,  Sec.  423.  give  bond  for  costs. 

i»  G.  8.,  Ch.  52,  Art.  Ill,  Sec.  4.  »*  Maguire  v.  Maguire,  7  Dana,  181. 

i<  Tipjon   V.   Tipton,  87  Ky.  243.  "  Hick  v.  Hick,  ubi  supra. 
The  same  facts,  the  court  said,  would 
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from  the  very  words  of  the  statute  that  where  both  parties 
reside  in  the  State  the  wife  can,  when  living  apart  from  her 
husband^  have  an  actual  residence  in  another  county,  which 
would  then  be  the  proper  county  to  sue  in.  But  the  action  is 
not  local  so  as  to  render  the  judgment  void  if  brought  in  the 
wrong  county ;  and  if  the  husband  or  wife,  being  sued  in  the 
wrong  county,  answers  on  the  merits  without  objection,  the 
court  should  proceed  to  try  the  case  just  as  it  would  try  an  ac- 
tion of  debt  against  a  defendant  who  appears  and  answers  in 
the  Circuit  Court  of  one  county,  though  he  resides  and  is 
summoned  in  another." 

The  grounds  of  divorce  must  have  happened  within  five 
years  before  suit  brought,  and,  unless  they  take  place  in  Ken- 
tucky, there  must  be  sufScient  grounds  by  the  laws  of  the  State 
or  county  in  which  they  take  place:  unless  at  the  time  the 
plaintiff  has  an  actual  residence  in  Kentucky.     (Section  4,) 

Among  defenses  "  recrimination ''  is  recognized  by  the 
words  of  the  statute,  "the  party  not  in  fault;"  condonation 
by  more  express  words.*' 

Where  the  judgment  of  divorce  has  been  set  aside  upon 
joint  application,  the  parties  thus  re-married  can  not  thereafter 
have  a  divorce  for  **  the  same  or  a  similar  cause.""  And  a 
party  to  whom  a  divorce  is  granted,  and  who  marries  again, 
can  not  have  a  divorce  from  a  second  or  later  sj)ouse,  except 
for  impotence,  for  five  years'  separation,  or  for  living  in  adul- 
tery.* 

"  A  judgment  of  divorce  authorizes  either  party  to  marry 


*^  Shuck  V.  Shuck,  ubi  supra,  com- 
ing two  years  later,  is  quoted  hy  B. 
and  F.,  p.  729,  for  the  rule  that  a 
resident  vrife  can  sue  a  non-resident 
husband.  The  printed  opinion  does 
not  refer  to  the  residence  at  all.  Suits 
by  wives  against  husbands  who  have 
abandoned  them  and  left  the  State 
are  of  almost  daily  occurrence,  and 
are  sustained  as  of  course. 

18  "  Cohabitation  as  man  and  wife, 
after  a  knowledge  of  the  adultery 
or  lewdness  complained  of,  shall  take 


away  the  right  of  divorce  therefor." 
I'Same  Article,  Section  5. 
^Ibid.,  Sec.  2.  This  seems  the  only 
coherent  meaning  that  can  be  given 
to  the  words  of  the  statute.  The 
party  at  whose  instance  the  first  di- 
vorce is  granted  is  put  in  a  worse  con- 
dition than  the  defendant  against 
whom  it  is  granted,  unless,  in  view 
of  the  equal  right  of  both  to  marry 
again  at  once,  the  divorce  must  be 
understood  as  being  granted  to  both. 
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again."  "  It  can  not  be  appealed  from  except  as  to  the  prop- 
erty rights^  or  directions  concerninp:  custody  of  children  that 
may  be  included  in  it^**  and  if  pronounced  against  a  defendant 
constructively  summoned  it  can  not  be  "  opened  "  like  other 
judgments  thus  obtained;"  nor  can  any  judgment  for  divorce 
be  vacated  after  its  term.** 

A  divorce  from  bed  and  board  may  be  granted  by  a  court 
of  equity  on  the  same  grounds  as  a  divorce  a  vinculo,  or  in  its 
judicial  discretion  on  other  and  weaker  grounds.*  A  deter- 
mination by  the  husband  without  good  cause  to  separate  from 
his  wife,  and  to  refuse  to  provide  for  her  support^  is  a  good 
ground  for  her  to  ask  a  divorce  a  mensa,  and  the  refusal  of  the 
court  below  is  error.*  The  applicant  for  such  divorce  must 
have  had  a  continuous  residence  of  one  year." 

We  have  in  other  sections  discussed  the  effect  of  a  divorce 
of  either  kind  on  marital  rights,  curtesy,  dower,  and  distribu- 
tion. 

Sec.  144.  Alimony  and  Costs.  While  a  statute  of  the 
year  1 800  was  in  force,  allowing  the  grant  of  alimony  to  the 
wife  where  the  husband  had  abandoned  her  for  one  year,  or 
had  lived  in  open  adultery  for  six  months,  the  Court  of  Ap- 
peals decided  in  1823  that  the  Chancellor  had,  independently 
of  the  statute,  and  of  any  agreement  between  the  parties,  the 
inherent  power  to  award  alimony,  at  least  where  the  wife  stood 
in  urgent  need  of  his  protection.*  The  doctrine  seems  to  have 
been  recognized  ten  years  later,  that  alimony  may  be  awarded 
without  decreeing  a  divorce  ;  and  it  was  said  that  it  can  not  be 
given  for  the  wife's  lifetime,  but  must  needs  come  to  an  end  with 
her  coverture.^  The  Revised  and  General  Statutes  do  not  au- 
thorize a  suit  for  alimony,  except  as  an  incident  of  divorce, 
but  the  Code  of  Practice  seems  to  recognize  that  such  a  suit 

"  Same  Section.  ^  Hulctt  v.  Hulett,  80  Ky.  364.  See 

*' Act  of  May  5,  1880,  Section  2,  same  case  below,  Sec.  144. 

printed  in  B.  and  F.  Gen.  Stat.  p.  894.  i  Butler  v.  Butler,  4  Litt.  201.  The 

^  Code  of  Practice,  Sec.  414.  decree  for  alimony  given  below  was, 

**  Jbid.j  Sec.  344.  however,  reversed  on  the  merits. 

**  Gen.  Stat.,  Ch.  62,  Art.  Ill,  Sees.  ^  Lock  ridge  v.  Lockridge,  8  Dana, 

6  and  8.  28. 
M  Orr  v.  Orr,  8  Bush,  166. 
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would  lie  by  assigning  it  to  the  Chancellor's  jurisdiction,*  and 
the  necessity  to  ask  for  alimony  alone  may- arise  when  the  wife^ 
not  having  had  a  year's  continuous  residence  in  the  State,  is  not 
in  a  position  to  ask  for  a  divorce  of  either  kind.  And  in  such 
a  case,  in  1882,  the  wife's  petition  for  alimony  alone  was  sus- 
tained.* 

But  alimony  and  the  maintenance  of  children  is  mostly 
asked  as  an  incident  to  a  suit  for  divorce,  either  by  application 
during  its  pendency,  or  as  a  part  of  the  final  relief.*  The 
right  of  alimony  is  given  by  the  statute  under  the  name  of 
''  such  allowance  out  of  the  husband's  estate  as  shall  be  deemed 
equitable,"  which  the  wife  may  have  "  if  she  have  not  suffi- 
cient estate  of  her  own."  This  allowance  may,  in  the  discre- 
tion of  the  court,  be  an  "  allotment "  in  gross,  but  not  such  a& 
will  "  divest  either  party  of  the  fee  in  real  estate." 

Alimony  may  be  awarded  in  a  suit  for  nullity,  where  the 
wife  is  blameless ;  for  instance,  where  she  had,  in  ignorance 
of  the  fact,  married  a  man  who  had  another  wife  livfng.  A 
wife  entitled  to  alimony,  even  before  it  is  decreed,  stands  in  the 
place  of  a  creditor  (see  Section  124,  as  to  her  right  of  assailing 
fraudulent  conveyances);  she  may  as  such  sue  for  money  which 
her  husband  lost  at  gaming.* 

Alimony  may  be,  and,  where  the  husband  is  old  and  not 
able  to  earn  much,  it  should  be  limited  to  a  less  time  than  the 
wife's  life,  and  of  course  it  ceases  upon  her  re-marriage.^ 

Though  a  decree  granting  a  divorce  can  not  be  reversed, 
yet  the  Court  of  Appeals  may  look   into  its  justice  with  a 


«  Code  of  Practice,  Sec.  423. 

*Hulett  V.  Hulett,  80  Ky.  364. 
Whether  a  supplemental  petition  can 
be  filed  in  the  same  suit,  when  the 
year  of  residence  is  completed,  set- 
ting up  grounds  for  divorce,  is  left 
somewhat  in  doubt  by  a  confused  sen- 
tence in  the  opinion,  though  appar- 
ently it  is  denied. 

*Gen.  Stat.,  Ch.  52,  Art.  Ill,  Sees. 
6  and  7.  For  maintenance  pending 
suit  see  Code  of  Practice,  Sec.  424.  See 
supra,  under  Marital  Rights,  for  the 


effect  of  a  divorce  in  restoring  the 
parties  to  their  respective  properties. 
(Strode  v.  Strode,  8  Bush,  227.) 

«Cain  V.  McHarry,  2  Bush,  263. 

'  Strode  v.  Strode,  ubi  supra.  See 
also  Green  v.  Green,  11  Ky.  Law 
Rep.  715,  as  to  measure  of  alimony 
and  counsel  fees,  in  view  of  the  hus- 
band's means  of  earning  money ;  also 
two  cases  in  the  Superior  Court  re- 
ported in  the  same  volume,  Pearce- 
v.  Pearce,  p.  485,  and  Shrader  v. 
Shrader,  p.  441. 
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view  to  lessen  or  increase  the  alimony  awarded  below.®  The 
court  will,  in  fixing  an  allowance  in  the  final  decree^  take  into 
consideration  not  only  the  means  of  the  husband,  the  means 
and  earning  capacity  of  the  wife,  and  the  existence  or  absence 
of  children,  but  also  the  conduct  of  both  parties  as  disclosed 
by  the  evidence.  The  case  last  referred  to,  decided  in  1883, 
reviewed  nearly  all  the  older  cases  in  which  the  amount  al- 
lowed to  a  divorced  wife  came  up  for  revision,^  saying  that 
"  the  facts  of  each  particular  case  will  control  in  determining 
the  amount  of  allowance.^'  Where  the  husband  alone  is  at 
fault,  the  wife  ought  upon  a  separation  to  have  as  large  a  share 
of  his  estate  as  the  law  would  give  her  upon  his  death,  in  the 
wav  of  dower  and  distributable  share.  In  one  case,  after  re- 
storing  to  the  divorced  wife  her  own  estate,^  the  court  added 
something  for  her  services  as  a  housekeeper,  but  disclaimed 
this  measurement  as  degrading,  and  justified  the  aggregate 
($1,750)  on  the  ground  that  it  would  give  the  wife  (in  1846) 
a  comfoVtable  income,  it  being  understood  that  she  is  not  to 
live  in  idleness.  In  the  principal  case  an  allowance  of  $3,600 
in  gross  was  reduced  to  $2,000,  as  "ample  under  the  facts'' 
of  the  case  ;'the  former  sum  being  considered  as  equal  to  about 
one  third  of  the  husband^s  estate.  Even  the  ability  of  the 
wife's  father  to  assist  her  was  mentioned  as  a  reason  for  less- 
ening the  allowance.'* 

"  In  actions  for  alimony  and  divorce  the  husband  shall  pay 
the  costs  of  each  party,  unless  it  shall  be  made  to  appear  in 
the  action  the  wife  is  in  fault,  and  has  ample  estate  to  pay  the 
same."  "  This  clause  of  the  statute  has  been  construed  to  em- 
brace the  fees  of  the  wife's  lawyer."  These  must,  however, 
be  measured  and  adjudged  in  the  course  of  a  suit  for  divorce 
or  alimony  by  the  court,  and  can  not  be  made  the  subject  of 
an  action  of  assumpsit  by  the  wife's  attorney  against  the  hus- 

>Bea11  v.  Beall,  80  Ky.  676.  ^^  Beall  v.  Beall,  vhi  supra. 

» Fishli  V.  Fishli,  2  Litt.  387;  Thorn-  "  Gen.  Stat.,  Ch.  26,  Sec.  28. 

berry  v.  Thornberry,  4   Litt.  261;  "Ballard  vCaperton,  2  Mete. 412, 

Thornberry   v.    Thornberry   (other  where  the  costs  and  lawyer's  fee  were 

parties)  2  J.  J.  Mar,  822;  Pence  v.  enforced  in  tho  ori^nal  suit  by  rule 

Pence,  6  B.  M.  496.  and  attachment. 
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band  for  his  services  in  getting  the  divorce."  But  an  older 
case,  which  is  acknowledged  as  good  law,  justified  such  an  ac- 
tion where  the  proceedings  had  not  led  to  a  dissolution  of  the 
marrriage,  provided  there  were  good  grounds  for  the  wife  to 
seek  the  protection  of  the  law,  the  good  faith  of  the  lawyer  in 
believing  her  story  being  insufficient."  Such  an  action  is 
based  wholly  on  the  common  law  principle  of  holding  the  hus- 
band liable  for  necessaries  furnished  to  the  wife,  and  the  neces- 
sity of  the  legal  services  is  therefore  in  issue.  Not  so  under 
the  statute,  if  an  allowance  is  asked  in  the  court  trying  the 
divorce  or  alimony  suit.  But  the  fee  must  be  reasonahle,  and 
such  as  would  remunerate  one  lawyer ;  if  the  wife  was  served 
by  more  than  one,  they  must  share  such  fee  among  them- 
selves." And  when  a  decree  for  divorce  has  once  been  granted, 
the  wife  being  discovert,  must  make  her  own  contract  for  legal 
services  in  any  further  litigation  before  the  Court  of  Appeals 
on  custody  of  children." 

Note — On  the  custody  of  children  the  Kentucky  decisions  (of  which 
but  few  are  reported)  do  not  differ  in  their  general  trend  from  the  modern 
American  doctrine  as  established  in  other  States. 


"Williams  v.  Monroe,  18  B.  M.  514. 
1*  Billing  V.  Pilcher,  7  B.  M.  468. 
^  Whitney  v.  Whitney,   7  Bush, 
621. 

"Thomas  v.  Thomas,  7  Bush,  666 ; 


if  there  had  been  a  decree  on  the 
subject  of  alimony,  and  an  appeal 
from  it,  under  an  intimation  given,  it 
seems  the  lawyer's  fee  in  the  upper 
court  could  have  been  recovered. 


sa 


CHAPTER  XXIV. 

NATURAL  AND  ARTIFICIAL  PERSONS. 

Sec.  145.  Infants. 

Sec.  146.  Guardian  and  Ward. 

Sec.  147.  Idiots  and  Lunatics. 

Sec.  148.  Private  Ck)rporations — How  Created. 

Sec.  149.  Private  Corporations — Stockholders  and 

Directors. 
Sec.  150.  Private  Corporations — Powers,  etc. 


Section  145.  Infants.  Kentucky  has  not  changed  the 
commoD  law  standard  of  full  age^  either  as  to  males  or  fe- 
males, but  has,  on  the  contrary,  since  the  Revision  of  1862, 
done  away  with  an  old  exception  to  the  requirement  of  twenty- 
one  years ;  before  that  time,  as  at  common  law,  an  infant 
at  eighteen  could,  but  can  not  now  make  a  will  of  personalty.* 
Though  the  common  law  age  of  consent  for  entering  the  mar- 
ried state  has  not  been  changed,  yet  an  infant,  unless  married 
before,  can  not  have  a  license  to  marry  without  consent  of  the 
"  father  or  guardian,  or  if  there  is  none,  or  he  is  absent  from 
the  State,  without  the  consent  of  his  or  her  mother,  person- 
ally given,  etc."*  Where  neither  father  or  mother  are  alive 
or  within  reach,  it  would  seem  that  an  infant  (unless  it  be  a 
widow  or  widower)  can  not  have  a  marriage  license  without 
having  a  guardian  first  appointed  to  give  his  consent,  and  this 
is  often  done. 

Neither  the  father  nor  the  guardian  of  an  infant  has,  ex- 

^  Rev.  Stat.,  Gh.  106,  Sec.  8.    In  a  under  the  Missouri  law,  she  could 

suit  against  an  executor  seeking  to  have  controlled  the  Missouri  judg- 

charge  him  with  negligence  .for  not  ment,  though  still  undet  age  hy  the 

enforcing  a   Missouri  judgment  in  law   of  her   residence.     (Harris   v. 

favor  of  his  ward,  then  residing  in  Berry,  82  Ky.  187.) 

Kentucky,  it  was  said  that,  being  'Gen.  Stat.,  Ch.  62,  Art.  1, Sec.  11. 
over  eighteen,  and  therefore  over  age 
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oept  in  pursuance  of  the  laws  for  selling  the  land  of  infants  for 
their  maintenance^  any  power  to  bind  the  infant's  property  for 
his  or  her  board,  schooling,  or  other  necessaries.*  The  power 
of  the  infant  to  bind  himself  for  necessaries  was  in  a  late  case 
made  to  cover  his  promise  to  pay  for  bringing  up  his  bastard 
child.  He  can  be  compelled  to  do  so  by  bastardy  proceedings, 
and  *^  where  any  person,  even  if  he  be  an  infant,  does  (promises 
to  do)  that  which  the  law  requires  of  him,  he  is  bound."* 

An  innkeeper  is  bound  to  receive  an  infant  as  well  as  a 
grown  person  as  his  guest,  at  least  where  nothing  in  his  ap- 
pearance indicates  him  as  a  runaway  from  parents  or  guardian. 
Hence  he  can  recover  for  food  and  shelter  furnished ;  also  for 
money  which  he  may  lend  the  infant  to  pay  his  way  home, 
and  for  such  food,  shelter,  and  traveling  expenses  he  can  en- 
force his  innkeeper^s  lien  in  like  manner  as  against  an  adult.^ 

The  tendency  of  the  Kentucky  cases  is  to  treat  the  con- 
tracts of  infants  rather  as  voidable,  than  as  void  :  ^  and  of  a 
contract  to  marry,  it  was  said  that  it  is  "  beneficial,"  and  there- 
fore not  void,  but  a  good  consideration  for  another's  promise. 
An  infant's  note  was  held  not  to  be  void,  although  under  the 
Kentucky  statute  it  was  deemed  a  sealed  instrument  or  si>e- 
cialty;  hence,  when  he  became  of  age,  and  being  sued  in 
assumpsit  for  the  original  demand,  he  pleaded  the  giving  of 
the  note  as  a  merger.  Such  plea  was  deemed  a  ratification  of 
the  note.'^  A  naked  power  of  attorney  by  an  infant  is  void ; 
secits  if  coupled  with  an  interest.®  The  doctrine  that  any  bar- 
gain with  an  infant  by  which  a  gain  is  made  to  his  loss  is 
constructively  fraudulent  was  applied  in  1869  with   regard  to 

*  Cox*8  guardian  v.  Shorts,  14  Bush,  ent  to  declare  no  contract  void  on  ac- 
126;  Gen.  Stat.,  Ch.  113,  Sec.  3;  but      count  of  infancy  only.") 

an  infant  may  make  a  will  under  a  '  Best  v.  Given,  3  B.  M.  72.     The 

power,  and  an  infant  father  may  name  case  illustrates  the  unwillingness  of 

a  guardian  for  his  child.  the  court   to   allow   a  fraud   to   be 

*  Stowers  v.  Hollis,  83  Ky.  644, 560.  worked  out  by  the  doctrine  of  merger. 
The  infant's  liability  to  bastardy  pro-  *Pyle  v.  Cravens,  4  Litt.  18 ;  even 
ceedingB  was  declared  in  Chandler  V.  where  it  is  executed  in  the  infant's 
Commonwealth,  4  Mete.  66.  presence  (Semple  v.  Morrison,  7  Mon- 

*  Watson  V.  Cross,  2  Duv.  147.  roe);  contra,  Middloton  v.  Hoge,  in- 
•Duvall   V.  Graves,  7  Bush,  467.      //•«,  as  to  power  coupled  with  an  inter- 

(*•  It  might  be  more  wise  and  consist-      est. 
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where  an  infant  made  a  purchase  of  corn  and  used  it  up  during 
infancy  ;  the  diiference  between  the  vahie  and  the  price  paid 
by  him  with  interest  was  adjudged  to  him.'  In  cases  to 
which  the  enlarged  Statute  of  Frauds  does  not  apply ;  that  is, 
whenever  the  ratification  is  used  as  a  defense,  and  not  as  the 
ground  for  an  action,  a  contract  made  during  infancy  may  be 
ratified  in  Kentucky  as  elsewhere  in  many  informal  ways,  or 
even  by  long  continued  lying  by  without  disaflSrraance.'" 

Hence  the  action  need  not  be  brought  upon  the  ratification 
as  a  new  promise  made  after  the  infant  comes  of  age,  but  may 
be  brought  on  the  original  contract,  the  ratification  being  mat- 
ter for  reply."  An  act  of  ownership,  by  which  an  infant  is 
to  confirm  a  purchase  of  a  thing  bought,  must  be  unequivocal. 
Where  an  infant  has  bought  land  and  demised  it  to  a  tenant 
while  under  age,  he  does  not  ratify  the  purchase  by  simply 
making  no  efforts  to  put  the  tenant  out,  while  not  collecting 
any  rents  from  him.**  The  right  of  an  infant  to  set  aside, 
within  one  year  after  arriving  of  age,  any  judgment  or  decree 
obtaiiKjd  against  him  during  infancy  is  recognized  and  regu- 
lated by  the  Code  of  Practice."  An  infant  married  woman  is 
thought  to  be  sufficiently  protected  by  her  husband  and  is  ex- 
cluded from  the  benefit  of  the  rule ;  nor  does  it  apply  to 
judgments  for  torts  or  for  necessaries,  or  such  as  are  rendered 
upon  a  set-off  or  counter-claim  against  an  infant  plaintiff;  nor 
does  the  vacating  affect  the  title  of  a  bona  fide  purchaser  un- 
der a  sale  pursuant  to  the  judgment.  The  infant  defendant  may 
apply  while  still  under  age ;  and  where  a  judgment  is  rendered 
against  several  infants  jointly,  one  is  not  barred  because  the 
time  has  run  out  against  another,  and  the  applicant  may  in 
his  petition  state  new  facts  showing  that  the  decree  is  unjust." 

Note. — As  to  estoppel  of  infant  by  fraud  in  misrepresenting  his  or  her 
age,  see  Sec.  66,  n.  5.  For  statutes  dealing  with  lands  of  infants,  see  supra. 
Sees.  74,  76,  76. 

»  Middleton  v.  Hoge,  5  Bush,  478.  Hoge,  supra,  insisted  on  such  con- 

1®  Deason  v.  Boyd,  1  Dana,  45.    In  currence. 
this  case  an  act  of  ratification  con-  ^^  Stern  v.  Freeman,  4  Mete.  809. 

curred  with  failure  to  disaffirm  for  "  Petty  v.  Roberts,  7  Bush,  410. 

many  years;  and  Judge  Peters  in  his  "  Code  of  Practice,  Sec.  391. 

dissenting  opinion  in  Middleton  v.  "  Allen  v.  Troutman,  10  Bush,  61. 
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Sec.  146.  Guardian  and  Ward.  The  common  law  guar- 
dians in  socage,  by  nature  or  by  nurture,  are  unknown  to  the 
laws  of  Kentucky  ;  but  a  guardian  named  in  the  father^s  will, 
for  nurture  and  education  only,  may  act  by  virtue  of  such  ap- 
pointment alone;  every  other  guardian  derives  his  powers  from 
the  order  of  the  County  Judge  who  appoints  or  confirms  him, 
and  before  whom  he  qualifies  by  giving  bond  and  taking  the 
prescribed  oath.' 

In  choosing  a  guardian,  the  court,  unless  prudence  demands 
a  different  course,  gives  the  preference,  ^r8<,  to  the  father  or  to 
his  appointee  by  will ;  next,  to  the  mother;  third,  to  the  next  of 
kin,  with  a  preference  to  males.'  A  female  guardian  does  not 
lose  her  office  by  marrying;^  indeed,  a  married  woman  may 
be  appointed.  In  the  two  cases  quoted,  the  appointment  ot*  a 
new  guardian,  made  on  the  supposition  that  the  mother  had, 
by  marrying  a  second  husband,  lost  the  character  of  guardian, 
was  held  null  and  void.  A  child  over  fourteen  years  of  age 
may  choose  his  own  guardian/  In  case  of  dispute  the  County 
Court  may  name  a  temporary  "curator.'^*  The  guardian  or 
curator's  obligation  is  a  covenant,  with  good  surety,  faithfully 
to  discharge  the  trust  of  guardian.^  The  statute  does  not 
provide  for  vacating  the  office  of  guardian  ipso  facto,  except 
on  the  marriage  of  a  female  ward ;  ^  but  when  he  becomes  in- 
sane, incapable,  or  unfitted  for  his  duties,  or  removes  from  the 
State,  he  may  be  removed  by  the  court,  or  upon  rendering  his 
accounts  he  may  be  allowed  to  resign.^  He  may  also  be  re- 
moved for  failing  to  make  a  settlement,  or  furnish  additional 
security  when  required,  or  for  not  furnishing  counter-security 
when  called  upon  to  do  so  by  the  sureties  in  his  bond,  and  for 

1  Gen.  Stat.,  Ch.  48,  Art.  I,  Sees.  1  « Ibid.,  Sec.  6. 
2,  8.    By  Soc.  6,  if  the  father  by  will  »  Leavel  v.  Bettis,  3  Bush,  74 ;  Cot- 
direct  the  guardian  of  bis  children  ton's  guardian  v.  Wolf,  14  Bush,  238. 
to  give  "  no  security,"  it  shall  not  be  *  Ibid.j  Sec.  7. 
required  but  for  good  cause  shown.  *  Ibid.,  Sees.  8,  9. 
The  distinction  made  in  Maupin  v.  ^  Ibid.,   Sees.  8,  8,  10.     See  supra, 
Dulaney,  6  Dana,  689,  as  to  the  duty  Sec.  60,  as  lo  the  responsibility  of  the 
of  regular  accounting  between  a  tes-  County  Judge, 
tamentary  and  a  statutory  guardian  ^  Gen.  Stat.,  Ch.  48,  Art.  I,  Sec.  12. 
can  not  be  maintained  at  this  day.  ^/6tV/„  Sec.  11. 
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unfaithful  conduct,  as  well  by  a  "court  of  chancery"  as  by 
the  County  Court.* 

The  facts  that  the  guardian  has  not  filed  an  inventory  for 
years  (which  under  the  statute  he  ought  to  file  within  sixty 
days),  that  he  is  asserting  claims  which  are  at  war  with  the  in- 
terest of  the  ward,  and  that  his  bonds  of  affinity  to  the  ward 
have  been  dissevered  (a  step-father  after  the  child's  mother  is 
dead),  have  each  been  deemed,  in  the  same  case,  as  sufficient 
cause  for  removal.*" 

The  first  vsection  of  the  article  on  the  ''Appointment  of 
Guardian  and  Curator ''  confirms  the  jurisdiction  on  the  "court 
of  the  county  in  which  tlie  minor  resides  at  the  time  of  the 
appointment."  The  old  statute  stopped  here,  and  a  guardian 
could  not  be  appointed  for  a  non-resident  infant;"  but  now, 
any  real  estate  of  such  an  infant,  or  if  he  has  none  in  the 
State,  any  personalty  within  the  county,  gives  jurisdiction  for 
appointing  a  guardian.  "  But  if  the  appointment  is  made  by 
the  will  of  the  father  or  mother,  etc.,  the  jurisdiction  shall  be 
in  the  court  of  the  county  in  which  the  will  was  proven." 
The  subsequent  sections  allow  such  an  appointment  to  the 
father  only.  But  the  Court  of  Appeals,  taking  the  whole 
statute  together,  has  construed  father  in  those  sections  as 
equivalent  to  parent." 

The  guardian  is  a  trustee,  and  as  such  can  not,  in  his  fiduci- 
ary, contract  with  himself  in  his  natural  capacity,  and  for 
such  time,  after  the  ward  comes  of  age,  as  he  may  be  supposed 
to  wield  any  influence  over  him,  and  while  the  guardian's  ac- 
counts are  unsettled,  can  not  deal  with  his  late  ward  so  as  to 
profit  to  the  latter's  advantage.  But  in  all  this  matter  the 
law  of  Kentucky  shows  no  peculiar  features.  The  compensa- 
tion of  the  guardian  is  not  fixed  by  the  law,  but  is  defined 
only  by  the  word  "reasonable," "  and,  should  he  as  a  lawyer  or 
real  estate  agent  perform  services  which  another  guardian 
would  have  to  employ  a  third  person  to  perform,  he  might 

»  Gen.  Stat.,  Ch.  48,  Art.  I,  Sees.  13,  198.  Such  the  law  remained  till  1852. 

14,  15 ;  Art.  II,  Sec.  14.  "  Bush  v.  Bush,  2  Duv.  267,  271. 

»o  Windsor  v.  Mc  Atee,  2  Mete.  480.  "  Ch.  48,  Art.  II,  Sec.  11. 
"  Ware  v.  Coleman,  6  J.  J.  Mar. 
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properly  be  allowed  a  somewhat  larger  commission,  on  the 
principles  discussed,  supra,  in  Section  134. 

Among  the  powers  of  a  guardian  we  have  already  discussed 
those  over  the  lands  of  his  ward^  including  those  to  lease  them 
and  to  take  leases.  He  may  also^  aside  of  powers  inherent  in 
the  office,  "  compound  a  debt  or  demand," "  which  seems  to 
mean  as  well  a  debt  owing  by  as  one  owing  to  his  ward,  and 
this  with  leave  of  the  County  Court ;  while  he  may  compro- 
mise suits  for  land  "with  the  approbation  of  the  court,"** 
which  from  the  context  must  mean  the  circuit  or  equity  court 
in  which  the  suit  is  pending.  The  latter  power  is  also  con- 
ferred on  the  committee  of  an  idiot  or  lunatic.  The  guardian 
must,  generally  speaking,  use  only  the  income  of  his  ward's 
estate  for  his  support.  The  first  exception  is  still  worded  in 
phrase  now  obsolete ;  when  the  child  is  too  young  or  weak  to 
be  bound  as  an  apprentice,  or  when  no  master  can  be  found 
for  him,  which  in  modern  phrase  means,  when  he  is  unable  to 
earn  a  living.  The  other  exception  is  this,  when  to  give  him 
an  education  would  be  deemed  for  his  best  interest  bv  the 
court  in  which  the  account  is  settled  ;  but  neither  he,  person- 
ally, nor  his  real  estate  must  be  charged  with  his  support." 
In  other  words,  when  a  child  can  only  be  supported  by  en- 
croaching on  his  lands,  the  statute  for  the  sale  of  such  lands 
(see  supra,  Section  76)  must  be  invoked. 

The  common  usage  of  mankind  by  which  the  guardian 
leaves  his  young  ward  in  the  custody  of  the  father,  and  if  he 
be  dead,  of  the  mother,  is  recognized  by  statute ;  but  this  rec- 
ognition   does  not   impose  any  burden   upon    the   father  or 


"  Ibid.,  Sec.  6. 

»*Gen.  Stat.,  Ch.  80,  Art.  II.  Full 
powers  are  here  given  for  carrying 
out  such  compromise  by  executing 
all  needful  bonds,  deeds,  etc.  See  also 
act  of  April  9,  1878,  printed  in  B. 
and  F.  Gen.  Stat.,  p.  281,  allowing 
fiduciaries  to  compound  with  counties 
in  Kentucky  against  whom  they  hold 
bonds. 

"Gen.  Stat,  Ch.  48,  Art.  II,  Sec. 9. 


It  was  said  in  an  early  case  (Chap- 
line  V.  Moore,  7  Mon.  160,  170)  that 
only  the  Chancellor  can  authorize  an 
encroachment  on  the  principal  for  the 
maintenance  of  the  ward.  It  was 
held  in  the  same  case  (p.  176)  that  the 
guardian  has  no  right  to  pay  for  the 
maintenance  of  the  ward  for  a  time 
preceding  that  at  which  the  ward's 
estate  fell  to  her. 
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mother.  Where  the  child  has  an  ample  income  from  his  es- 
tate, his  mother  need  not  pay  his  physician's  bills ;  but  if  she 
employ  medical  aid  for  him  with  the  knowledge  and  acquies- 
cence of  the  guardian,  the  latter  ought  to  pay  for  it  out  of 
such  income."  It  would  be  otherwise  if  the  child  had  been 
in  nurture  with  his  father ;  the  presumption  would  have  been 
that  the  father  intended  to  assume  the  liability,  and  was  looked 
to  for  payment,  unless  the  contrary  appeared. 

The  guardian  is  liable  for  interest  on  balances  from  any 
source  remaining  in  his  hands  *'  from  the  end  of  the  year  in 
which  the  balance  arose  f  thereafter  with  interest  com- 
pounded at  biennial  rests."  This  is  for  money  "which  he 
ought  to  have  invested ; "  but  if  he  uses  the  money  himself,  he 
would  undoubtedly  be  still,  as  at  common  law,  liable  for  inter- 
est, or,  at  the  option  of  the  ward,  for  profits.**  Where  the 
administrator  in  whose  hands  the  infant  has  his  distributive 
share  becomes  the  guardian  of  such  infant,  he  will,  in  the  ab- 
sence of  any  outward  act  transferring  the  fund  from  the 
former  to  the  latter  account,  be  charged  with  interest  from  the 
time  at  which  as  administrator  he  should  have  settled  his  ac- 
count." 

Several  legislative  acts  have  been  passed  from  time  to  time 
to  instruct  guardians  and  trustees  in  investing  the  funds  in 
their  hands.  The  present  law  only  empowers  courts  of  equity, 
on  the  petition  of  either  the  guardian  or  the  ward,  etc.,  to  di- 
rect an  investment  "  in  real  estate  or  safe  interest-bearing 
bonds  of  the  United  States,  State  of  Kentucky,  or  some  county 
or  town  of  this  Commonwealth."  The  proviso  at  the  end  of 
the  act  "  that  such  investment  shall  not  relieve  any  such  guar- 
dian or  trustee,  etc.,  from  any  responsibility,  etc.,"  seems  to  us 
to  make  the  law  utterly  meaningless." 


"  Walker  v.  Browne,  6  Busb,  686. 

"  Gen.  Stat.,  Ch.  48,  Art.  II,  Sec.  10. 
But  interest  can  not  be  compounded 
after  the  ward  comes  of  age.  (Clay  v. 
Clay,  3  Mete.  548.) 

"  Karros  adm'r  v.  Karr,  6  Dana,  3. 

^•Chanslor  v.  Chanslor,  11  Bush, 
668;  and  the  ward  may  claim   any 


specific  article  bought  with  his  money 
by  the  guardian,  though  the  latter 
have  taken  the  title  in  his  own  name. 
See  s^jpra.  Sees.  130,  181,  132,  and 
this  case  as  to  priority  to  ward  in 
guardian's  estate. 

>^  Act  of  March  6,  1884,  printed  in 
B.  and  F.  Gen.  Stat,  pp.  707,  708. 


CH.  XXIV.]     NATURAL  AND  ARTIFICIAL  PERSONS. 


521 


The  accounts  which  under  the  statute  **  the  guardian  must 
render  in  the  County  Court  are,  in  the  nature  of  things,  taken 
ex  parte.  When  attacked  in  a  suit  in  chancery,  the  County 
Court  settlement,  when  supported  by  regular  vouchers,  is, 
however,  prima  facte  proof  of  the  state  of  accounts,  subject  to 
be  overcharged  and  falsified." 

Resident  guardians  of  non-resideat  infants  may  be  ordered 
by  the  County  or  Circuit  Court  to  turn  over  to  the  foreign 
guardian  the  personalty  in  their  hands,  and  the  rents  and 
profits  collected  on  the  real  estate,  but  it  must  appear  by 
"documentary  evidence"  that  the  foreign  guardian's  bond 
covers  the  assets  that  would  thus  come  into  his  hands."  The 
personalty  or  money  of  resident  infants  may  also  be  removed 
from  the  State  upon  the  order  of  a  "  court  of  chancery  juris- 
diction" when  necessary  in  the  ward's  interest,  while  the  guar- 
dian will  be  enjoined  from  removing  such  assets  out  of  the 
State  in  other  cases.' 

Sec.  147.  Idiots  and  Lunatics.  In  Kentucky  the  com- 
mon law  rule  by  which  no  one  can  be  confined  as  a  lunatic,  or 
deprived  of  the  power  to  manage  his  affairs,  otherwise  than 
upon  an  inquest  by  a  jury,  stands  unchanged.  The  power  to 
issue  writs  de  lunatico  inquirendo  and  to  appoint  committees  is 
vested  in  the  courts  of  equity,  and  where  no  permanent  com- 
mittee is  wanted,  but  the  object  is  mainly  to  send  the  subject 
to  the  asylum,  in  any  court,  or  before  a  judge  at  chambers.' 
The  Court  of  Appeals  has  twice  decided  that  the  Chancellor 


«GeD.  Stat.,  Oh.  4S,  Art.  II,  Sec». 
12  and  13. 

"  Maupin  v.  Dulaney,  6  Dana,  689, 
and  many  other  cases. 

"Gen.  Stat.,  Ch.  48,  Art.  II,  Sec. 
17.  See  the  statute  for  some  further 
prerequisites. 

«Gen.  Statutes,  Ch.  48,  Art.  II, 
Sec.  18. 

1  Gen.  Stat.,  Ch.  68,  Art.  I,  Sec.  1. 
Art.  II,  Sec.  14,  ^hich  authorizes  in- 
quests otherwise  than  under  a  regular 
suit  in  equity,  has  been  amended  by 


act  of  January  16,  1882  (B.  and  F. 
Gen.  Stat.,  p.  761),  which  directs: 
When  a  Circuit  Court  is  in  session  in 
the  county,  the  inquest  shall  be  held 
only  in  it.  (This  is  construed  to 
mean  when  the  general  equity  court 
is  not  in  session.)  "When  no  Circuit 
Court  is  in  session  the  inquest  may  be 
held  by  a  Circuit  Judge,  Common 
Pleas  Judge,  Chancellor,  or  Vice- 
Chancellor,  Presiding  Judge  of  the 
County  Court,  City  or  Police  Judge. 
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may  extend  his  protection  to  those  whose  mind  is  decayed,  or 
who  are  unable  to  manage  their  business  on  other  grounds^  as 
much  as  to  persons  of  *'  unsound  mind "  in  the  narrower 
sense^  and  to  direct  an  inquest  into  their  condition ; '  and 
the  present  statute  following  these  decisions  embraces  ''all 
idiots,  lunatics,  those  who  from  confirmed  bodily  infirmity 
are  unable  to  make  known  to  others  by  sign,  speech,  or  other- 
wise, their  thoughts  or  desires,  and  by  reason  thereof  inca- 
pable to  manage  their  estates,  and  those  whose  minds  on 
account  of  any  infirmity  render  them  incompetent,  etc." 
The  committee  has  the  same  power  as  the  guardian  of  an 
infant ;  but  the  custody  of  the  person  (where  the  lunatic  is 
not  in  the  asylum)  may  be  assigned  to  another  than  the  com- 
mittee.' 

While  a  judgment  rendered  against  an  infant  without  an 
answer  by  guardian  is  only  erroneous,  and  such  an  answer  at 
best  may  be  put  in  by  a  guardian  ad  liteni,  "  no  judgment 
shall  be  binding  on  an  idiot,  lunatic,  imbecile,  etc.,  having  a 
committee,  unless  the  committee  also  be  brought  before  the 
court."  *  But  while  "  not  binding  "  seems  not  to  be  the  same 
as  "  void,"  such  a  judgment  can  at  any  rate  be  set  aside  upon 
,    showing  the  defect.' 

An  action   on  behalf  of  the  idiot,  etc.,  must  be  brought 


«Nailor  v.  Nailor,  4  Dana,  840;  on 
the  application  of  the  children  by  the 
first  marriage,  a  young,  second  wife, 
charged  with  seeking  to  gain  an 
advantage  with  a  husband  imbecile 
from  old  age,  being  made  a  defend- 
ant; Shaw  V.  Dixon,  6  Bush,  645 — 
petition  by  wife  and  children,  a 
stranger  who  had  bought  an  imbe- 
cile's land  at  a  sacrifice  being  made 
a  defendant. 

»Gen.  Stat.,  Ch.  68,  Art.  I,  Sec.  8. 

*  Ibid.j  Sec.  4.  But  it  was  held 
formerly  in  Allison  v.Taylor,  6  Dana, 
B7,  that  a  judgment  against  the  luna- 
tic without  the  committee  is  not  void, 
but  only  erroneous ;  if  the  fact  of  un- 
bound mind  does  not  appear  in  the 


record,  then  to  be  reversed  by  writ  of 
error  coram  vobia. 

'The  Code  of  Practice  in  old  sec- 
tion 579,  now  51 S,  contemplates  a 
suit  to  vacate  the  judgment,  which 
takes  the  place  of  a  writ  of  er- 
ror coram  vobts  in  the  common  law 
practice,  for  erroneous  proceedings 
against  a  person  under  disability,  ex- 
cept coverture.  There  should  be  no  ex- 
ecution against  a  non  compos  alone, 
even  upon  a  judgment  recovered 
when  he  was  of  sound  mind,  but  his 
property  should  be  sold  only  in  pro- 
ceedings to  which  the  committee  is  a 
party.  (McNees  v.  Thompson,  6  Bush, 
687.) 
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with  the  assent  of  the  committee^  but  the  court  may  permit  a 
next  friend  to  prosecute  such  an  action.' 

An  inquest  may  be  held  to  establish  the  fact  that  one  there- 
tofore judicially  found  to  be  of  unsound  mind  has  been  re- 
stored to  soundness.^  This  is  done  on  common  law  grounds, 
there  being  no  statute  directing  or  regulating  such  an  inquest. 
But  the  restoration  of  sound  mind  may  be  proved  by  other 
evidence  than  a  second  inquest,  the  verdict  being  conclusive 
only  as  to  the  state  of  mind  at  the  time  when  it  was  rendered.® 

The  inquest  is  also  prima  facie  evidence  of  the  time  (if 
stated  in  the  verdict  or  return)  when  the  party  lost  his  mind, 
especially  if  it  is  found  that  his  mind  was  unsound  from  his 
birth,  or  that  he  is  an  idiot;  but  as  the  Commonwealth  has 
no  interest  in  opposition  to  that  of  the  person  whose  state  of 
mind  is  inquired  into,  very  little  weight  can  be  given  to  the 
finding  on  such  collateral  points.^ 

The  rule  laid  down  by  Coke,  that  a  man  can  not  stultify 
himself  by  pleading  his  own  insanity  to  an  action  upon  his 
contract,  was  never  applied  in  Kentucky  to  executory  con- 
tracts.'** But  as  late  as  1845  the  court  thought  that  the  rule 
was  still  in  the  way  of  the  alleged  non  compos  suing  at  law  for 
property  of  which  he  had  disposed  by  a  fully  executed  con- 
tract." In  1830  already  it  was  held,  that  though  the  contract 
made  by  a  lunatic  after  his  being  found  such  by  an  inquest  is 
void,  even  under  the  exploded  English  rule,  yet  it  may  be 
enforced,  like  that  of  an  infant,  if  made  through  the  lunatic's 


'  In  a  suit  by  an  insane  widow  for 
dower  and  distributive  share,  it  was 
objected  that  the  insane  dowress,  in 
whose  name  the  suit  was  brought, 
had  no  use  for  the  money  and  prop- 
erty sued  for,  being  as  well  cared  for 
as  a  person  in  her  condition  could  be, 
but  the  next  f fiend  was  allowed  to 
proceed.  (NewcomVs  ex*r  v.  New- 
comb,  18  Bush,  644.) 

'  Salter  V.  Salter,  6  Bush,  624,  629. 

8  Clark's  ex'r  v.  Trail's  adm'r,  1 
Mete.  36,  39. 

»  Hopson  V.  Boyd,  6  B.  M.  297.  The 


verdict  of  lunacy  does  not  raise  a 
presumption  that  the  party  was  al- 
ready insane  at  some  previous  time. 
(Shirley  v.  Taylor's  heirs,  6  B.  M.  99, 
102.) 

i<>  Taylor  v.  Dudley,  5  Dana,  808 
(1837);  a  reversal,  the  Circuit  Court 
having  followed  the  old  rule.  The 
defendant  in  the  case  had  not  been 
found  of  unsound  mind  by  inquest. 
The  rule  was,  however,  recognized 
(not  applied)  in  1829  in  Breckinridge 
V.  Ormsby,  infra. 

"Hopson  V.  Boyd, 6  B.  M.296,  300. 
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wife  for  necessaries,  such  as  medical  services  to  his  wife,  and 
that  the  objection  to  assuming  the  assent  of  one  who  can  not 
give  assent  is  rather  *'  specious  than  solid."  *' 

It  was  said  at  an  earlv  date  that  such  contracts  as  would 
be  voidable,  not  void,  when  made  by  an  infant,  are  voidable 
only  when  made  by  a  lunatic,  and  therefore  capable  of  being 
ratified  by  him  when  he  becomes  of  sound  mind,  or  has  a  lucid 
interval." 

I 

Note. — For  the  manner  of  subjecting  the  estates  of  lunatics  to  the  de- 
mands of  their  creditors,  see  supra.  Sec.  131,  auh  fine.  As  to  liens  by  subro- 
gation on  the  lunatic'8  estate,  see  supra.  Sec.  188. 

Sec.  148.  Private  Corporations.  All  the  great  corpo- 
rations of  Kentucky,  both  financial  and  elemosynary,  such  as 
banks,  railroad,  and  insurance  companies,  colleges,  etc.,  have 
been  incorporated  by  special  legislative  acts,  and  until  1866 
there  was  no  general  law  under  which  a  corporation  could  be 
formed.  Several  short-lived  acts  then  followed,  which  were  su- 
perseded in  1873  by  the  fifty-sixth  chapter  of  the  General  Stat-  ' 
utes,  on  "  Incorporated  Companies."  Banking,  insurance,  and 
the  construction  of  railroads  are  exc^epted  from  the  purposes  of 
"  any  lawful  business  "  for  which  persons  may  as'^ociate  them- 
selves and  become  incorporated  ;  *  but  there  is  nothing  to  pre- 
vent a  company  formed  under  the  general  law  from  buying  and 
operating  a  railroad  already  built.  To  make  this  clearer,  an 
act  of  March  1, 1876,  amended  April  5,  1878,  expressly  directs 
how  those  who  purchase  railroads  (including  the  private  roads 


"  "  But  suppose  the  committee  of 
the  lunatic  should  fail  to  procure  for 
the  wife  medical  or  surgical  aid  which 
might  be  indispensably  necessary,  or 
that  the  profits  of  the  estate  then  in 
the  hands  of  the  committee  would 
not  justify  it,  shall  the  wife,  laboring 
under  disease,  die  without  aid,  or  de- 
pend upon  the  charity  of  the  world, 
although  he  may  have  a  competent 
estate  for  the  support  of  himself  and 
family  ?  Reason  and  humanity  alike 
forbid  it."     (Pearl  v.  McDowell,  3 


J.  J.  Mar.  668,  662. 

"  Breckinridge  v.  Ormsby,  1  J.  J. 
Mar.  238.  The  deed  of  a  non  compos 
(not  found  such  by  inquest)  passes 
the  legal  title,  to  be  divested  only 
upon  the  complaint  of  his  heirs. 
(Hunt  V.  Weir,  4  Dana,  347,  349.)  If 
the  non  compos^  when  restored,  con- 
veys to  a  third  person,  this  is  an 
avoidance  of  the  former  deed.  (Gates 
V.  Woodson,  2  Dana«  464.) 

»  Gen.  Stat.,  Ch.  66. 
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of  mining  companies)  may  organize  themselves,  mainly  in 
pursuance  of  Chapter  56.'  "Any  number  of  persons,"  that 
is,  two  or  more,  may  be  the  corporators.  We  have  heretofore 
shown  how  turnpike  companies  may  exercise  the  right  of  emi- 
nent domain ;  and  these  may  organize  under  this  act.  But 
this  act  gives  no  privileges,  except  such  as  are  inherent  in  a 
corporation,  which  are  enumerated  in  the  second  section  :  "(1) 
To  have  perpetual  succession.  (2)  To  sue  and  be  sued  by  the 
corporate  name.  (3)  To  have  a  comipon  seal,  etc.  (4)  To 
render  the  shares,  etc.,  of  stockholders  transferable,  and  to 
prescribe  the  mode  of  making  such  transfers.  (5)  To  exempt 
the  private  property  of  members  from  liability  for  corporate 
debts.  (6)  To  make  contracts,  acquire  and  transfer  property, 
etc.  (there  being  no  limitation  in  the  statute).  (7)  To  estab- 
lish by-laws,  and  make  all  rules  and  regulations  .  .  .  for  the 
management  of  their  affairs  not  inconsistent  with  the  Consti- 
tution or  laws,  etc." 

To  become  incorporated  "  they  (referring  to  '  any  number 
of  persons,'  to  the  corporators)  must  adopt  articles  of  incor- 
poration, which  shall  be  signed  and  acknowledged  by  them  as 
deeds  are  .  .  .  and  recorded  in  a  book  to  be  kept  for  that 
purpose^  ...  in  the  ofiGce  of  the  clerk  ...  of  the  county 
where  the  principal  place  of  business  is  to  be."  Corporations 
for  the  construction  of  any  work  of  public  improvement  shall, 
in  addition,  file  a  certified  copy  of  such  articles  in  the  oflSce  of 
the  Secretary  of  State,  and  have  the  same  recorded,  etc.  Such 
articles  (this  seems  to  apply  to  all  corporations)  must  specify 
the  highest  amount  of  indebtedness  or  liability,  direct  or  con- 
tingent, to  which  the  corporation  at  any  one  time  shall  be  sub- 
ject, "  which  must  in  no  case  exceed  two  thirds  of  its  capital 
stock."     (Sections  3  and  4.) 

A  notice  must  be  published  four  weeks  in  a  newspaper  as 
convenient  as  practicable  to  the  principal  place  of  business, 

•  B.  and  F.  Gen.  Htat.,  pp.  767, 768.  deed-book,  is  the  duty  of  the  clerk, 

'  By  a  later  clause  the  incorpo-  and  his  mistake  in  copying  the  arti- 

ratioD  is  "  done  "  .when  the  articles  cles  in  a  book  of  the  latter  kind  can 

are  filed  for  record.    To  put  them  in  not  destroy  the  corporation.  (Walton 

A  separate  book,  and  not  in  a  common  y.  Kiley,  85  Ky.  418.) 
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Stating :  (1)  The  names  of  the  corporators,  name  of  the  cor- 
poration *  and  its  principal  place  of  .  .  .  business.  (2)  The 
nature  of  the  business  proposed,  etc.  (3)  The  amount  of  cap- 
ital stock  authorized,  and  the  times  when  and  conditions  on 
which  it  is  to  be  paid  in.  (4)  The  time  of  commencement  and 
termination,  etc.  (5)  By  what  officers  the  afiairs  are  to  be 
conducted,  and  the  times  at  which  they  are  to  be  elected. 

(6)  The   highest   amount   of  indebtedness   or  liability,  etc. 

(7)  Whether  private  property  is  to  be  exempt  from  the  corpo- 
rate debts.^^     (Section  5.) 

It  will  be  seen  that  this  law  contemplates  only  share  or 
joint  stock  companies,  in  which  men  embark  their  capital  with 
a  view  to  profit,  not  religious,  charitable,  literary  societies, 
social  clubs,  etc.  This  defect  has  been  partly  supplied  by  an 
act  of  March  29,  1882,  subjoined  to  Chapter  56,  in  Bullitt 
and  Feland^s  General  Statutes. 

The  corporation  can  begin  business  as  such  '^  as  soon  as  the 
articles  are  filed  for  record  in  the  office  of  the  County  Court 
clerk,  and  their  acts  shall  be  valid  if  the  publication  ...  is 
made  (and  copy  filed  with  Secretary  of  State  when  necessary) 
within  three  months  from  such  filing"  (Section  6.)  In  a  case 
where  a  corporation  was  gotten  up  among  the  members  of  a 
family,  and  the  articles  were  recorded,  but  the  notice  not  pub- 
lished in  time,  the  court  was  unwilling  to  recognize  the  cor- 
poration, since  to  do  so  would  have  allowed  the  wife  of  the 
principal  member  to  swallow  up  the  assets  as  a  corporate  cred- 
ito^,  excluding  his  outside  creditors.*  But  the  decision  has 
been  expressly  overruled  in  a  case  decided  in  1887,  in  which 
stress  is  laid  upon  the  seventeenth  and  eighteenth  sections,  to 
be  noticed  hereafter.  A  turnpike  company,  not  having  filed 
its  articles  with  the  Secretary  of  State  until  nearly  ten  months 
from  the  filing  in  the  county  clerk's  office  had  elapsed,  it  was 
insisted  that  the  organization  thereby  fell  to  the  ground,  and 

*  The  absolute  freedom  left  in  con-  tain   the  old  firm   names,  such    as 

triving  a  name  for  a  corporation  is  "John    Smith   &   Co.,"    or   "John 

a  grave  defect  in  the  law.    It  is  often  Smith  &  Sons." 

abused  by  firms,  who,  when  turning  *  Heinig  v.    Adams   &   Wcstlake 

themselves  into  corporate  bodies,  n-  Manufaturing  Co.,  81  Ky.  800. 
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all  subsequent  proceedings  were  void.  The  court  held  that  in 
order  to  give  effect  to  the  whole  law,  the  only  effect  of  not 
complying  with  the  requisites  other  than  filing  the  articles  in 
the  county  clerk's  office^  is  this^  that  an  action  to  vacate  the 
franchise  could  be  maintained.'  Perhaps  the  failure  to  make 
the  newspaper  publication  would  be  deemed  a  badge  of  frauds 

Section  6  of  the  act  also  requires  changes  in  the  articles 
and  terms  to  be  recorded  and  published  in  like  manner  as  the 
original  terms. 

Corporations  for  internal  improvements  may  be  formed  for 
fifty  years,  other  corporations  for  twenty-five  years ;  and  those 
of  either  kind  may,  by  a  vote  of  three  fourths  of  those  voting, 
be  renewed  when  the  terms  expire.  (Section  7.)  Unless  the 
articles  provide  otherwise,  the  body  can  not  be  dissolved  be- 
fore its  expiration,  except  "  by  a  majority  of  the  stock  of  its 
members,"  and  such  "  premature  dissolution  '*  must  be  pre- 
ceded by  a  (four  weeks)  publication.     (Section  8.) 

By  "  non-user^'  for  five  years  at  any  one  time,  such  a  cor- 
poration shall  cease  to  exist,  but  not  by  omission  to  meet  or 
elect  officers  on  the  charter  day.  (Section  12.)  At  the  expira- 
tion of  the  charter  or  dissolution  the  corporation  may  con- 
tinue for  the  purpose  of  winding  up.  (Section  13.)  Members 
are  liable  for  the  corporate  debts  to  the  extent  of  the  unpaid 
portions  of  their  stock  subscriptions,  ''  and  an  execution 
against  the  company  may  to  that  extent  be  levied  on  the  pri- 
vate property  of  such  individual."  (Section  14.)  In  practice, 
however,  a  suit  in  equity,  after  a  return  of  Nulla  Bona,  is  the 
better  and  more  usual  remedy. 

"  Persons  acting  as  a  corporation  under  .  .  .  this  act  shall 
be  presumed  to  be  legally  organized  until  the-  contrary  is 
shown,  and  no  such  franchise  shall  be  declared  .  .  .  null,  etc.^ 
except  in  a  .  .  .  proceeding  brought  for  that  purpose."  (Sec- 
tion 17.) 

"No  persons,  acting  as  a  corporation  under  .  .  .  this  act, 
shall  .  .  .  rely  upon  the  want  of  a  legal  organization  as  a  de- 
fense to  action  brought  against  them  as  a  corporation ;  nor  shall 
any  person  .  .  .  sued  on  a  contract  made  with  such  corpora- 

•Walton  V.  Riley,  85  Ky.  418. 
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tion,  or  sued  for  an  injury  ...  or  wrong  done  to  its  interests 
.  .  .  rely  upon  such  want  of  legal  organization  for  his  de- 
fense."    (Section  18.) 

We  have  elsewhere  spoken  of  Section  11,  which  treats  of 
stock  transfers.^ 

The  other  parts  of  the  act  treat  of  the  production  of  books, 
punishment  for  fraud,  fees  to  officials,  etc. 

We  have  shown  how  a  legislative  charter  can  be  made  to 
take  eflFect  upon  the  passage  of  a  similar  charter  by  another 
State  (supra,  Section  23).  It  was  held  in  1880  that  a  bridge 
company,  which  by  necessity  had  obtained  corporate  rights, 
both  in  Kentucky  and  in  Ohio,  working  as  one  corporation 
and  with  one  name  only  under  the  laws  of  both  States,  might 
be  treated  by  those  dealing  with  it  as  a  corporation  foreign  to 
Kentucky,  and  that  its  property  might  be  here  attached  on 
that  ground.® 

Where  a  Kentucky  act  grants  to  a  foreign  railroad  corjK>- 
ration  the  right  to  extend  its  line  into  this  State,  and  "all  the 
privileges,  rights,  and  immunities"  that  are  conferred  on  it 
by  its  home  State,  it  remains' indeed  a  foreign  corporation,  but 
is  free  from  the  disabilities  of  such  a  body,  and  an  attachment 
can  not  be  granted  against  its  property  on  the  ground  of  its 
being  such  a  foreign  corporation.' 

The  extension  of  a  legislative  charter  by  another  act  does 
not  constitute  a  new  corporation.  Hence,  though  an  act  was 
passed  after  February  14,  1856,  extending  the  life  of  a  corpo- 
ration created  before  that  day,  it  remains  still  secure  against 
legislative  change  or  repeal.*® 

The  provisions  for  "  Limited  Partnerships"  still  found  in 
Chapter  82  of  the  General  Statutes,  and  which  are  modeled 
upon  the  French  SocUti  en  commandite,  have  fallen  altogether 
into  disuse,  as  all  the  purposes  of  such  a  partnership  can  be 
much  more  fully  and  easily  reached  through  an  "  Incorporated 
Company." 

^See  «Mpra,  Sec.  117.  Co.,  7  Bush,  116,  121.    In  conflict 

*  Newport  &  Cincinnati  Bridge  Co.  with  case  in  Note  8. 

V.  Woolley,  78  Ky.  628.  "  Franklin  County  Court  v.  Depos. 

•Martin  v.  Mobile  &  Ohio  R.  R.  Bank  of  Frankfort,  87  Ky.  870,  887. 
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Sec.  149.  Private  Corporations — Stockholders  and 
Directors.  The  subscriptions  to  stock  in  a  corporation  are 
bindings  though  not  made  by  a  connected  written  contract,  or 
by  a  writing  of  any  kind,  unless  the  charter  demands  it.* 
Though  the  subscription  be  made  before  the  corporate  body  is 
formed,  and  though  it  be  originally  only  a  contract  between 
the  subscribers  as  individuals,  yet  the  corporate  body  can  sue 
upon  it'  for  the  recovery  of  the  amount  subscribed,  and 
this,  though  the  charter  do  not  authorize  such  a  recovery  by 
express  words,  and  though  it  may  provide  by  such  words  for 
a  sale  or  forfeiture  of  the  delinquent  stock.' 

The  liability  of  the  stockholders  to  the  creditors  of  the 
company  for  the  amount  of  unpaid  stock  subscriptions,  or  of 
unlawful  dividends  received,  is  carried  in  Kentucky  as  far, 
and  is  enforced  as  rigidly  as  anywhere.  Thus,  where  the 
charter  of  a  trading  company  made  the  stockholders  ratably 
liable  to  its  debts,  after  the  exhaustion  of  the  corporate  funds, 
a  subscriber  who  had  caused  his  stock  to  be  made  out  in 
the  name  of  his  infant  children  had  to  contribute.^  And  the 
same  reasoning  would  apply  to  one  who  would,  in  an  ordinary 
corporation,  place  the  stock  which  he  has  subscribed  in  the 
name  of  a  married  woman  or  of  an  infant,  to  the  extent  that 
the  stock  is  not  fully  paid  for. 

This  liability  of  the  stockholders  to  pay  up  their  stock  fully, 
when  necessary  to  discharge  the  corporate  debts,  is  often 
worked  out  by  a  creditor's  bill,  the  creditor  having  obtained 
a  judgment  and  return  of  "  no  property ; ''  and  any  release  by 
the  corporation  to'  the  subscribers  would  be  looked  upon  as  a 
fraudulent  conveyance.*     But  in  an  early  case  growing  out  of 

*  Gill  V.  Kentucky  &ColorndoMin-  the  charter  put  the  burden  on  those 
ing  Co.,  7  Bush,  640.  who  owned  the  stock  "  at  the  time  the 

*  IHd.,  and  Twin  Creek  T.  P.  R.  debt  should  be  contracted."     A  note 
■Co.  V.  Coleman,  79  Ky.  562.  being  renewed,  the  date  of  renewal 

•Instone  V.  Frankfort  Bridge  Co.,  2      was  deemed  the  proper  tim§;  those 
Bibb,  576;  Gratz  v.  Kedd,  4  B.M.  178.      owning  the  stock  at  that  date  were 

*  Holmes  v.  Castleman,  4  J.  J.  Mar.      held  bound. 

1,  7.    This  mode  of  taking  stock  is  *  Redd  v.  Gratz,  ubi  supra.    The 

denounced  as  a  fraud ;  yet  the  court  stockholder  was  here  held  for  amount 

only  decides  the  case  on  the  strength  of  unlawful  dividends  received ;  but 

of  some  admissions,  and  declines  to  the  liability  was  the  same  as  if  to  that 

lay  down  a  general  rule.    In  this  case  extent  the  stock  had  not  been  paid. 

34 
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the  failure  of  the  Lexington  &  Ohio  Railroad^  the  liability  of 
the  stockholder  was  put  upon  the  higher  ground  of  the  general 
equity,  that  where  the  corporation  has  come  to  an  end,  unpaid 
subscriptions,  or  dividends  unlawfully  paid  out  of  the  princi- 
pal, are  a  trust  fund  for  the  satisfaction  of  the  corporate  cred- 
itors.* 

An  exception  to  the  rule  compelling  all  shareholders  to 
pay  up  to  the  nominal  amount  of  their  shares,  when  such  a 
payment  is  required  for  the  satisfaction  of  corporate  debts,  was 
made  in  a  case  in  which  the  creditor,  or  rather  the  indorser, 
on  whose  personal  credit  money  was  borrowed,  was  himself  a 
member  and  director  fully  conversant  with  the  facts,  and  the 
debt  was  contracted  in  violation  of  the  "articles,'*  i,  e.,  in  a 
much  larger  amount  than  that  which  the  articles  allowed. 
It  was  said  that  here  was  a  controversy  between  members, 
and  this  must  be  governed  by  the  articles  of  incorporation. 
It  seemed  to  be  admitted  that  if  the  creditors  were  stran- 
gers, not  indemnified  by  a  member,  and  having  no  actual 
notice,  the  limitation  of  the  corporate  debt  in  the  articles 
would  protect  neither  the  corporate  body  nor  such  of  the 
stockholders  as  had  not  paid  up  their  stock  according  to  its 
nominal  figures/ 

Where  the  enforcement  of  a  subseription  is  made  to  de- 
pend by  its  own  terms  upon  a  given  sum  having  been  first 
subscribed,  a  number  of  questions  will  naturally  come  up. 
Of  course,  subscriptions  made  by  a  town  or  county  can  only 
be  counted,  if  such  political  body  was  by  law  empowered  to 
subscribe ;  and  the  subscriptions  of  married  women,  of  in- 
fants, or  insolvents  can  be  counted  only  if  they  are  actually 
paid  in.  Where  a  subscriber  reserves  the  right  to  pay  for  his 
stock  in  work  or  material  at  stated  prices,  the  stock  should  be 
counted  only  at  the  actual  value  of  the  thing  to  be  exchanged 


«  Dudley  v.  Price's  adm'r,  10  B.  M. 
84.  The  suit  failed  because  the  an- 
swer supplying  the  necessary  aver- 
ments wanting  in  the  petition  was 
filed  more  than  five  years  after  the 
the  corporation  was  dissolved,  by  giv- 
ing up  its  property  and  franchises  to 


the  State.  This  answer  was  put  on 
the  footing  of  a  bill  of  amendment, 
and  the  case  has  become  the  leading 
case  in  Kentucky  on  the  doctrine 
that  the  Statute  of  Limitations  runs 
until  the  petition  is  perfected. 
^  Haldeman  v.  Ainslie,  82  Ev.  895. 
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for  it ;  but  such  a  subscription  is  not  to  be  rejected  as  being 
"conditional."  Should  a  municipality  reserve  the  right  to 
pay  for  its  stock  in  its  own  bonds  at  par,  these  would,  in  mak- 
ing the  computation,  have  to  be  scaled  to  their  market  value ; 
but  if  the  subscription  was  in  general  words  the  acceptance  by 
the  company  of  bonds  not  salable  at  par  can  not  affect  the  re- 
sult.* 

The  liability  of  ordinary  paid  officers,  such  as  the  cashier 
or  teller  of  a  bank,  the  superintendents,  freight  or  passenger 
agents  of  a  railroad,  depends  on  the  same  principles  as  those 
of  men  employed  by  natural  persons.  But  the  liability  of  di- 
rectors who  get  no  salary,  or  perhaps  a  small  and  almost  illu- 
sory reward  for  their  attendance,  and  who  give  their  services 
mainly  because  as  stockholders  they  are  themselves  interested, 
will  be  measured  by  a  different  standard.  They  can  render 
themselves  personally  bound  for  losses,  either  to  the  company 
or  to  its  creditors  or  bailors,  by  gross  neglect,  and  certainly 
to  the  former  by  illegal  misappropriation  of  the  company's 
funds,  and  to  the  latter  by  assenting  to  an  unlawful  wasting  of 
their  property  by  the  company.®  But  the  cases  in  which  the 
court,  upon  demurrer  and  in  theory,  declared  in  favor  of  the 
liability  led  to  no  substantial  results,  for  upon  the  merits  the 
directors  were  always  exonerated."  In  the  last  case  in  which 
it  was  sought  to  hold  directors  responsible  for  negligently 
allowing  the  cashier  to  embezzle  all  the  capital  of  the  bank, 
and  the  special  deposit  of  a  customer  besides,  the  court  said : 
"  It  is  not  a  question  as  to  how  the  fraud  of  the  cashier  might 
have  been  discovered,  but  were  these  directors  guilty  of  gross 
neglect,  which  means  an  absence  of  that  diligence  which  ordi- 
narily prudent  men  in  the  conduct  of  such  business  would 


^Philips  V.  Covington  &  Cincin- 
nati Bridge  Co.,  2  Mete.  219. 

•  United  Society  of  Shakers  v.  Un- 
derwood, 9  Bush,  609;  Jones  v  John- 
son, 10  Bush,  649. 

i^United  S'ty  of  Shakers  v.  Under- 
wood, 11  Bush, 265;  in  Jones  v.  John- 
son the  directors  were  held  liahje  for 
canceling  certain  stock  of  their  own, 


not  for  negligence,  and  a  judgment 
to  that  effect  was  afBrmed  in  1887. 
(See  n.  12.)  In  Jones  v.  Johnson  it 
was  held,  that  such  a  suit  may  he 
hrought  hy  one  or  more  stockholders 
for  themselves  and  all  others,  if  the  di- 
rectory of  the  corporation  for  the  time 
heing,  or  its  assignee  in  insolvency, 
is  unwilling  to  bring  the  suit. 
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have  exercised.  .  .  .  The  directors  received  no  compensation, 
etc.  With  services  rendered  that  are  merely  gratuitous,  .  .  . 
it  can  not  be  held  that  a  liability  is  to  be  fixed  upon  them 
for  .  .  .  their  failure  to  detect  the  fraudulent  entries  made 
by  the  cashier,  .  .  .  although  extending  through  .  .  .  nine 
years."  " 

In  another  case  it  was  said  of  the  directors  that  they  "do 
not  insure  the  fidelity  of  the  cashier,"  not  even  to  strangers, 
and  much  less  to  the  stockholders.  "  The  president  with  a 
nominal  salary  "  was  to  "  be  held  to  .  .  .  the  use  of  ordinary 
care  only."  Whatever  this  means,  however,  he  was  acquitted 
of  all  responsibility,  along  with  the  other  directors." 

Sec.  150.  Private  Corporations — Powers,  and  How 
Exercised.  The  doctrine  of  ultra  vires  is  not  pressed  very 
far  in  Kentucky.  Before  1847  the  "Newport  Lyceum,"  a  cor- 
poration that  had  by  its  charter  no  banking  powers  of  any 
kind,  employed  an  engraver,  through  its  president  and  "  cash- 
ier" (which  oflBcer  ought  not  to  have  existed),  but  with  the 
tacit  assent  of  its  directing  board,  to  make  steel  plates  and  to 
strike  off  checks  in  a  form  fitted  to  serve  for  circulating  bank 
bills.  Though  the  only  use  to  which  these  checks  could  be 
put  was  not  only  unauthorized,  but  grossly  illegal,  and  the 
engraver  could  hardly  have  helped  knowing  it,  he  was  allowed 
to  recover  from  the  corporation  for  the  work  done,*  on  the 
ground  that  a  stranger  must  be  presumed  to  be  ignorant  of  the 
unlawfulness  of  the  corporate  act.  And  where  articles  of  as- 
sociation provided  for  the  purchase  of  "  timber  lands,  or  any 
other  lands  necessary  or  convenient  for  its  business"  (of  a 
lumber  company),  the  corporation  was  sustained  in  its  pur- 
chase of  a  tract  of  land,  though  a  great  part  of  it  was  cleared 
of  timber  and  could  only  be  used  for  farming.*  And  though 
a  bank  was  forbidden  by  its  charter  from  accepting  the  name 

"Myerv.Caperton,  87Ky.306,313.  *  Underwood  v.  Newport  Lyceum, 

"  Dunn's  admV  v.  Kyle's  ex'r,  14  5  B.  M.  129,  where  it  is  said  that  a 

Bush,  184;  Jones'  assignee  v.  John-  corporation  may  be  responsible  for 

son,  86  Ky.  630 ;  where  "  good  faith  "  the  trespasses  of  its  officers. 

is  made  a  cover  for  all  shortcomings  *  Kentucky  Lumber  Co.  v.  Green, 

of  the  directors.  87  Ky.  257. 
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of  a  director  as  surety  on  any  discount^  his  suretyship,  if  given, 
does  not  on  this  account  become  void.* 

A  corporation  being  misnamed,  either  in  a  contract  with  it 
or  in  a  devise  in  its  favor,  is  immaterial,  as  long  as  it  can  be 
identified  from  the  appellation  given.*  About  the  only  pur- 
pose for  which  a  corporate  seal  is  still  necessary  is  the  con- 
veyance of  the  legal  title  to  land,  but  the  corporation  might, 
like  an  Individual  under  the  act  of  1797,  adopt  a  mere  ink 
scroll  as  its  seal.*  Qiuei^e:  Is  a  scroll  still  a  good  corporate 
seal  under  the  Revised  or  General  Statutes?  They  repeal  all 
old  statutes  and  recognize  a  scroll  only  in  the  opening  words 
of  a  section.  "A  seal  or  scroll  shall  in  no  case  be  necessary, 
etc.,"  which  closes  thus :  "  But  this  section  shall  not  apply, 
nor  .  .  .  alter  any  law  requiring  .  .  .  the  seal  of  .  .  .  cor- 
poration." •  Or  does  this  phrase  keep  the  statutory  law,  as  it 
stood  in  1852,  unaltered? 

The  directors  of  a  corporation  bind  it  not  only  by  their 
formal  action,  but  also  by  their  wrongful  misrepresentations, 
made  by  them  individually,  or  even  by  their  non-action. 
Where  the  directors  of  a  National  Bank  elected  as  cashier  one 
guilty  of  defalcations  in  the  banking  firm,  whose  assets  were 
transferred  to  the  bank,  and  "  made  no  examination  "  of  these 
assets,  and  afterward  allowed  a  false  quarterly  report  to  go  out 
under  the  oath  of  the  cashier  and  the  signatures  of  three  of 
their  number  attesting  its  correctness  in  conformity  to  the  Na- 
tional Banking  Law,  this  was  deemed  to  be  a  wrongful  act  by 
the  corporation  itself,  which  thus  held  the  cashier  out  to  the 
public  as  honest,  and  the  sureties,  who,  believing  him  to  be 
honest,  went  on  his  bond,  were  excused  from  liability  for  his 
subsequent  shortage.^ 

The  president  of  a  bank  or  other  corporation  has  no  im- 
plied power  to  compound  its  demands  by  accepting  less  than 

'  Bank  of  Commerce  v.  Triplett,  6  *  Reynolds  v.  Trustees  of  Glasgow 

J.  J.  Mar.  649.  Academy,  6  Dana,  87,  89.  That  there 

*  Pendleton  v.  Bank  of  Kentucky,  was  a  scroll  to  each  name  did  not  de- 

1  Mon.  171,  187;  Cromie  v.  Louis-  feat  the  deed, 

ville  Orphans*  Home  Society,  8  Bush,  «  Gen.  Stat.,  Ch.  20,  Sec.  2. 

865 ;  Kentucky  Seminary  v.  Wallace,  '  Graves  v.  The  Lebanon  National 

16  B.  M.  85,  44.  Bank,  10  Bush,  28. 
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the  full  amount.^  Nor  has  the  president  of  a  land  company, 
in  the  absence  of  any  by-law  or  resolution  to  that  effect,  the 
power  to  bind  the  corporation  by  a  written  agreement  to  con- 
vey a  lot,  whether  as  in  this  case  in  consideration  that  the 
grantee  would  build  upon  it,  or,  it  seems,  upon  any  other  con- 
sideration.• 

NoTB. — As  to  liability  of  directors  to  account  as  trustees  for  corporate 
property  which  they  may  acquire,  see  supra ^  Sectiofi  140. 

®  Wheat  V.  Bank  of  Louisville,  9  •  Enterprise  Improvement  Co.  v. 

Ky.  Law  Rep.  738.  Wilson,  11  Ky.  Law  Rep.  4. 


CHAPTER  XXV. 

JUDGMENTS  AND  BONDS. 

Sec.  151.  Judgments — When  Binding — How  Opened. 

Sec.  152.  Foreign  Judgments. 

Sec.  153.  Bonds  Having  the  Effect  of  a  Judgment. 

Sec.  154.  Other  Judicial  Bonds — Validity. 

Sec.  155.  Other  Judicial  Bonds — Construction  and  Effect. 

Sec.  156.  Bonds  of  Fiduciaries. 

Sec.  157.  Officers  and  Public  Agents. 

Sec.  158.  Official  Bonds — Extent  of  Liability. 

Sec.  159.  Other  Bonds  and  Covenants. 


Section  151.  Judgments — When  Binding  —  How 
Opened.  The  highest  obligation  known  to  the  law  is  that 
irfi posed  by  the  judgment  of  a  court  of  record.  However, 
much  of  what  will  be  said  here  about  judgments  applies 
to  those  that  create  a  lien  or  interest  in  property,  as  well  as 
to  those  which  fix  an  obligation.' 

The  Code  of  Practice  gathers  up,  in  Section  518  (old  579), 
the  pre-existing  grounds  for  which  a  judgment  may,  after  the 
term,  be  vacated  or  modified  by  the  court  which  rendered  it. 
But  it  strikes  from  them  the  right  to  open  a  judgment  at  law 
by  setting  up  an  equitable  defense,  which  must  now  be  made 
in  the  action  at  law.'  Under  the  head  of  "  Usury  "  we  shall 
show  some  violations  of  the  principle. 

The  Code  also  puts  an  end  to  that  irregular  kind  of  appeal 
from  the  uninformed  to  the  better  informed  chancellor,  which 
was  known  as  a  bill  of  review  for  error  of  law  appearing  in 
the  record.  The  grounds  still  in  force  are  eight,  of  which  all 
but  the  first  three  must  be  set  up  by  means  of  a  new  suit.  The 
judgment  may  be  vacated,  etc. : 

1  Act  of  May  5,  1880  (B.  and  F.,  by  any  order  in  an  equitable  action 

G.  St.,  Ch.  894),  regulates  appeals.  except  for  a  defense  which  arises  or 

*  0.  P.,  Sec.  17  (old  14).    "A  judg-  is  discovered  after  rendition  of  the 

ment  .  .  .  shall  not  be  annulled,  etc.,  judgment." 
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1.  ^^  By  granting  a  new  trial  for  the  cause  and  in  the  man- 
ner prescribed  in  Section  344 ; "  that  is,  for  newly  discovered 
evidence.  This  is  too  much  a  matter  of  "  practice  ^'  to  be 
treated  in  this  work. 

2.  ''  By  a  new  trial  granted  in  proceedings  against  defend- 
ants constructively  summoned,  etc.  ;^'  which  we  have  already 
discussed  under  the  head  of  "  Constructive  Notice "  {supra, 
Section  69). 

3.  "  For  misprision  of  the  clerk ; "  that  is,  for  errors  in  the 
judgment  that  are  apparently  not  the  result  of  a  mistaken 
view  taken  by  the  judge  of  either  law  or  fact,  but  of  negligence 
in  putting  the  decision  into  words.'  Instances  are  the  insertion 
in  a  judgment  by  default  of  a  sum  different  from  that  stated 
in  the  petition,  or  the  direction  to  count  the  interest  from  a 
different  date  than  such  as  is  there  indicated ;  *  or  the  omission 
of  the  contents  of  one  note,  where  the  petition  is  based  on  sev- 
eral notes,  and  there  is  no  defense ;  *  or  where  the  petition  al- 
lows a  credit  and  it  is  not  given  in  the  judgment;*  or  to  ren- 
der a  judgment  in  favor  of  the  assignor  and  assignee  oFa 
demand  jointly,  instead  of  one  in  favor  of  the  assignee  alone.^ 
An  order  to  correct  a  judgment  for  clerical  misprision  is  void, 
unless  made  on  notice  to  the  opposite  party .^ 

'If  the  error  "consist  in  the  mistake  might  bo  an  inadvertence  of  the 
of  the  clerk  and  not  the  judgment  of  judge,  and  still  a  clerical  misprision, 
the  court,  and  there  exists  any  thing  in  *  Smith  v.  Mulling,  3  Met.  182. 
the  record  by  which  it  can  be  amend-  •  Dodds  v.  Combs,  ubi  supra;  Long 
ed,"etc.  ( Dodds  v.  Comb8,8  Met.  28,29.)  v.  Gaines,  4  Bush  363 ;  Hieronymous 
The  correction  may  be  made  after  an  v.  May  hall,  1  Bush,  608,  aliieTf  where 
affirmal  in  the  Court  of  Appeals.  In  the  credit  is  drawn  into  issue,  and 
Maddox'  ex'r  v.  Williams,  87  Ky.,  may  have  been  passed  upon. 
147,  162,  it  is  said  arguendo  that  the  '  Tong  v.  Eifort,  80  Ky.  162. 
grounds  of  the  Code  for  vacating  ®  Seller  v.  Northern  Bank  of  Ken- 
judgments  in  the  court  below  apply  tucky,  86  Ky.  128,  136.  Here  also 
to  those  that  are  affirmed,  or  ren-  an  excess  of  about  $84  in  the  first 
dered  under  the  mandate  of  a  higher  judgment  appeared  on  an  acrgregate 
court.  But  this  would  hardly  apply  of  about  $16,000.  The  Court  of  Ap- 
to  the  eighth  ground  in  its  full  ex-  peals  resolved  a  doubt  about  this,  be- 
tent.  tween   error  and   "  misprision,"    in 

*  Wilson  V.  Barnes,  18  B.  M.  330 ;  favor  of  the  latter  to  avoid  a  reversal, 

Clark  V.  Finnell,  16  B.  M.  329 ;  John-  as  a  motion  (under  Sec.  616)  must  be 

son  V.  Bank  of  Kentucky,  2  Duv.  made  below  to  correct  a  misprision, 

621,  where  Judge  Robertson  says  it  before  appeal.    The  same  course  was 
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That  a  judgment  has  been  rendered  prematurely  is,  by  Sec- 
tion 517  of  the  Code,  declared  a  clerical  misprision.  For  the 
decisions  under  this  head  which  deal  with  details  of  practice, 
we  refer  the  reader  to  the  cases  collected  under  this  head  in 
CarrolPs  Code. 

4.  "  For  fraud  practiced  by  the  successful  paj'ty  in  obtain- 
ing the  judgment,'^  which  must  be  treated  together  with 
ground 

7.  "For  unavoidable  casualty  or  misfortune,  preventing 

the  party  from  appearing  or  defending."    • 

These  two  grounds  take  the  place  of  bills  to  impeach  judg- 
ments for  fraud  or  accident,  and  of  original  bills  in  the  nature 
of  bills  of  review,  which  were  well  known  to  the  old  chancery 
practice  ;  and  they  are  governed  very  much  by  the  old  rules 
on  the  subject.  By  another  section  (521)  the  judgment  is  not 
to  be  set  aside  on  these  and  other  grounds,  unless  it  also  ap- 
pears that  there  is  a  valid  defense  where  the  judgment  was 
against  the  defendant,  or  a  valid  cause  of  action  where  the 
judgment  is  against  the  plaintiff;  and  the  court  may  decide  on 
the  grounds  first,  and  on  the  merits  afterward.  (Sections  521 
and  522.)  It  follows  that  a  decision  may  be  given  setting 
aside  the  former  judgment  and  ordering  a  new  trial,  though, 
it  seems,  only  if  a  prima  facie  case  is  made  out  on  the  merits ; 
and  such  a  decision  is  a  final  judgment,  subject  to  appeal.' 

The  suit  to  vacate  a  judgment  must  be  brought  by  a  party 
beneficially  interested,  not  by  a  nominal  party.*®  The  defend- 
ant in  a  judgment  can  not  have  it  set  aside  for  fraud  committed 
by  his  co-defendant."  That  a  judgment  was  not  authorized 
by  the  pleadings  or  proofs  does  not  bring  it  within  these  or 
any  other  of  the  statutory  grounds  for  a  suit  to  vacate  it. 

That  a  defendant  is  of  unsound  mind,  not  being  found  such 
judicially,  and  having  no  committee,  is  the  strongest  case  of 

pursaed  (rf«  minitniSf  etc.,)  in  Clark  616;  Same  v.  Same,  9  Bush,  76. 

▼.  Pinnell,  supra.    Most  of  the  de-  "  Phillips  v.  Skinner,  6  Bush,  662. 

cisions  showing  what  '*  misprision  "  is  ^^  Dillingham  v.  Mudd,l  Bush,  102. 

were  made  to  avoid  a  reversal  for  This   was  a  proceeding  to  open   a 

error.  judgment  daring  the  term  upon  mo- 

'McGall   V.   Hitchcock,   7    Bush,  tion.  (Haydenv.  Moore,4Bush,107.) 
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'^  casualty  or  misfortune/'  If  a  defendant  is  misled  by  the 
plaintiiF,  or  tbe  plaintiff's  attorney^  into  suffering  a  default, 
the  judgment  is  tainted  with  fraud ;  if  misled  by  a  co-defend- 
ant, there  is  no  ground  for  relief  under  either  of  the  two 
clauses."  Where  a  deed  that  could  have  been  found  by  ordi- 
nary research  was  overlooked  by  a  defendant,  there  is  neither 
^'  casualty  nor  misfortune,"  nor  *'  newly  discovered  evidence  " 
within  the  meaning  of  the  law ;  "  otherwise^  where  the  indexes 
in  a  county  clerk's  office  have  been  destroyed  and  the  miss- 
ing deed  could  only  have  been  found  by  turning  the  pages 
over  one  by  one.^* 

A  gentleman  from  another  State  being,  on  his  departure 
from  Kentucky,  served  with  a  summons  on  behalf  of  his  hogt 
and  pretended  friend,  tore  it  up  in  a  fit  of  anger.  Being  sued 
also  by  others  in  the  same  court,  he  employed  an  attorney  to 
defend  him  in  all  the  cases,  and  he  and  his  attorney,  though 
assisted  by  the  clerk,  could  not  find  that  case  ;  it  was  not  de- 
fended, and  judgment  was  rendered  against  him  for  a  large 
sum  on  a  fanciful  claim.  Though  but  for  his  tearing  the  sum- 
mons, he  must  have  found  the  case,  he  was  relieved  on  the 
ground  of  "  unavoidable  casualty."" 

A  suit  to  vacate  a  judgment  for  fraud  brought  up,  in  1861, 
a  very  important  question  as  to  the  validity  of  a  judgment  en- 
tered by  the  consent  of  the  attorney,  the  party  not  being  in 
court,  and  not  having  given  any  authority  to  the  attorney  who 
consented  on  his  behalf.  There  was  gross  and  obvious  un- 
fairness; a  petition  in  equity  setting  out  an  apparently  valid 
claim  to  lands  worth  $50,000  being  compromised  for  |1,300 
in  money  paid  to  the  lawyer,  who  is  described  as  insol- 
vent and  irresponsible,  and  judgments  barring  the  claim 
being  entered.  The  Court  of  Appeals,  in  reversing  a  dis- 
missal of  the  suit  to  vacate,  refused  to  enter  into  the  merits 


"Bean   v.   Haffendorfer,  88    Ky.  ing  for  the  deed  in  what  way 'alone 

685.  he  could  find  it,  and  he  must  have 

"  Denny  v.  Wickliffe,  1  Met.  216.  found  it  at  last  by  going  through  the 

^*  Elliott  V.   Harris,  81   Ky.  470.  deed  book  page  by  page. 
This   looks  doubtful.    The   absence  "  McCall  v.  Hitchcock,  9  Bush, 

of  the  index  warned  the  party  search- 


CH.  XXV.]  JUDGMENTS    AND   BONDS.  539 

of  the  original  suit,  and  simply  ordered  a  judgment  to  be 
entered,  setting  aside  the  pretended  consent  judgments  in  the 
first  suit,  so  that  the  plaintiflfs  heirs  might  go  on  and  carry  it 
to  a  conclusion.^'  Older  cases  were  relied  on  to  sustain  the 
consent  judgments,  but  these  did  not  go  beyond  the  acknowl- 
edged rules ;  in  one  of  them  an  acquiescence  of  thirteen  years 
helped  to  supply  the  new  *^  warrant  of  attorney ''  for  the  attor- 
ney's act  in  consenting  to  a  new  trial  at  a  subsequent  term  ;  the 
other  was  a  consent  to  a  particular  distribution  of  a  common 
fund — a  subject  on  which  agreements  of  counsel  are  very  com- 
mon.*^ It  was  also  held  that  an  attorney,  who  is  employed  to 
recover  land  and  was  to  have  one  half  of  the  thing  recovered, 
has  no  power  to  receive  money  or  other  thing  and  release  the 
judgment ;  an'd  such  release  did  not  gain  any  force,  when  made 
without  authority,  bybeing  entered  as  an  order  in  open  court," 

5.  "  For  erroneous  proceedings  against  a  person  under  dis- 
ability, except  coverture,  if  the  condition  of  such  defendants 
does  not  appear  in  the  record,  nor  the  error  in  the  proceed- 
ings." This  ground  takes  to  some  extent  the  place  of  the  old  writ 
of  error  coram  vobis.  The  words,  **  except  coverture,"  were 
only  introduced  by  the  Code  of  1876.  The  Court  of  Appeals 
has  partially  made  up  for  this  omission  by  declaring,  as  we 
have  seen  above,  that  a  personal  judgment  against  a  married 
woman  when  unauthorized  is  void,  but  the  point  can  no  longer 
be  raised  by  her  by  a  suit  to  vacate.*' 

6.  "  For  the  death  of  one  of  the  parties  before  the  judgment 
in  the  action."  Such  judgments  are  indeed  void,  at  least  when 
rendered  after  all  the  persons  constituting  one  or  the  other 
party  are  dead.  But  it  was  held  that  the  death  of  the  appel- 
lant during  proceedings  in  the  Court  of  Appeals  does  not  ren- 
der the  judgment  or  mandate  of  reversal  void ;  whether  it 
might  have  been  set  aside  upon  proper  application  on  account 
of  the  previous  death  of  ^^  one  of  the  parties  "  was  left  unde- 
cided.*® 

i«  Smith's  heirs  v.  Dixon,  3  Met.  43.  M.  126. 

"  Holhert  V.  Montgomery's  adm'r,  **It   may   work  hard   where  the 

6   Dana,   12;  Story  v.   Hawkins,   8  judgment  is  tn  rew.    See  supra,  Sec. 

Dana,  13.  22,  n.  6,  Bagby  v.  Champ. 

i«  Harrow  v.  Farrow's  heirs,  7  B.  » Spalding  v.  Wathen,  7  Bush,  669. 
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8.  '*  For  errors  in  a  judgment^  shown  by  an  infant  twelve 
months  after  arriving  at  full  age,  as  is  prescribed  in  Section 
391.'^  Looking  back  to  that  section  we  find  that  an  infant 
married  woman  is  debarred  from  its  benefit.  It  is  no  longer 
necessary,  as  under  the  old  chancery  practice^  to  reserve 
time  in  the  decree  against  an  infant ;  the  law  does  it  once 
for  all. 

The  infant  may  bring  his  suit  to  vacate  the  judgment  before 
he  comes  of  age.'* 

A  "judgment  does  not  prevent  the  recovery  of  any  claim 
which  was  not^  though  it  might  have  been,  used  as  a  defense 
by.  way  of  set-oflF  or  counter-claim  in  the  action."" 

An  exception  has  lately  been  established  to  the  rule  that 
makes  a  judgment,  rendered  by  a  court  having  jurisdiction 
against  a  defendant  lawfully  summoned,,  binding  and  conclu- 
sive. A  personal  judgment  having  been  rendered  against  a 
married  woman  upon  a  contract  made  during  coverture,  but 
not  within  any  statutory  power,  she  pleaded  to  a  suit  brought 
for  the  enforcement  of  the  judgment  that  it  was  void,  and  her 
plea  was  sustained."  However,  the  facts  showing  its  voidness 
must  come  from  her,  as  there  are  many  cases  in  which  such  a 
judgment  might  be  rendered. 

It  was  held  in  the  same  case  that  a  judgment  which  is  ren- 
dered in  favor  of  the  "  heirs  "  of  A.  B.,  though  informal,  and 
perhaps  erroneous,  is  not,  on  that  ground  only,  void;  and  this 
upon  the  authority  of  a  much  older  case.** 

Judgments  for  money  or  personal  property  in  the  Circuit 
Court,  or  court  of  similar  jurisdiction,  may  be  taken  by  ap- 
peal to  the  Superior  Court  or  Court  of  Appeals,  unless  the 
matter  in  controversy  be  less  than  one  hundred  dollars,  exclu- 
sive of  costs,^ 

"  Nowland  v.   Gentry,  18  B.  M.  1  Mon.  262.    In  this  case  it  was  as- 

666;  Alien  v.  Troutman's  heirs,  10  sumed  that  the  names  of  the  heirs 

Bush,  61.  (plaintiffs)  were  to  be  found  in  former 

"  C.  P.,  Sec.  1 7.  parts  of  the  record,  though  omitted 

"Spencer  v.  Parsons,  11  Ky.  Law  in  the  judgment,  replevy  bond,  and 

Rep.  769;  on  a  former  appeal   Par-  execution, 
sons  V.  Spencer,  88  Ky.  305.  ^jj,  ^nd  F.  Gen.  St.  (Act  of  May 

"Shackelford  v.  Fountain's  heirs,  6,  1880),  p.  394. 
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An  error  in  a  judgment  or  decree  in  equity,  of  awarding 
too  little  to  the  plaintiff,  is  not  released  by  his  collecting  the 
judgment  as  far  as  it  goes.*' 

Formerly  a  plaintiff,who  either  at  law  or  in  equity  recov- 
ered less  than  his  demand,  was  deemed  to  waive  the  error  by 
collecting  the  judgment  he  had.*^  A  late  statute  abolishes  this 
rule,  and  the  enforcement  of  the  smaller  judgment  is  not  now  a 
bar  to  an  appeal  asking  for  the  recovery  of  more." 

A  judgment  can  not  be  entered  in  Kentucky  upon  a  cogno- 
vit, or  warrant  of  attorney,  given  before  suit  brought.  Should 
it  be  entered,  it  is  void,  and  all  concerned  in  entering  it  liable 
to  punishment.^  However,  a  judgment  is  some  times  used  as 
a  security  for  a  loan,  being  entered  upon  confession,  or  upon 
pleadings  for  both  parties,  with  a  stay  of  execution  for  the 
time  agreed  on. 

The  rule  that  a  judgment  of  a  court  can  only  affect  the  per- 
sonal rights  of  parties  regularly  before  the  courts  has  lately 
been  applied  to  a  class  of  cases  in  which  it  used  to  l:)e  wholly 
neglected ;  to  an  order  of  a  court  of  equity  removing  an  old 
trustee  and  discharging  him  from  further  liability,  all  the  ben- 
eficiaries not  being  before  the  court.** 

Sec.  152.  Foreign  Judgments.  We  have  heretofore  re- 
ferred to  a  case  in  which  a  Virginia  judgment  rendered  against 
bail  on  two  returns  of  nihil  was  enforced.*  This  is  actual  serv- 
ice, made  with  a  view  to  a  personal  judgment.  Thus  also  an 
Ohio  judgment,  based  on  a  summons,  "which  was  served  on  a 
resident  of  Ohio  by  leaving  it  at  his  last  residence,  was  deemed 
a  good  judgment  in  personam,^  A  similar  service  was  recited  in 
a  record  from  Upper  Canada.  Our  courts  in  an  action  upon 
it  scanned  the  Canadian  law,  and  conceiving  that  it  had  not 
been  fully  complied  with,  or  did  not  apply  to  the  facts,  held 

"Act  of  March  24,  1888,  Appen-  »G.  St.,  Ch.  19,  re-enacting  act  of 

dix  to  B.  and  F.  Gen.  Stat.,  p.  8,  en-  1796.  (M.  and  B.  St.  I,  412.) 

acted  to  do  away  with  the  decision  "^Mobberly  v.  Johnson's  exV,  78 

in  Payne  v.  Woolley,  80  Ky.  588.  Ky.  273. 

"  Payne  T.  Wooley,  80  Ky.  568.  *  Delano  v.  Jopling,  1  Litt.  118- 

*Act  of  March  24, 1888,  amending  417;  see  supra^  Sec.  68,  n.  6. 

Sec.  767  of  Code.   ( B.  and  F.  G.  St.,  ^Biesenthal  v.  Williams,   1    Duv. 

App.  8.)  329. 
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that  the  Canadian  court  had  no  jurisdiction  and  that  its  judg- 
ment was  void.* 

Where  the  transcript  from  a  sister  State  shows  that  the  de- 
fendant has  not  been  summoned,  but  that  .'^  the  parties  ap- 
peared by  their  counsel,"  the  judgment  rendered  upon  such 
appearance  is  binding,  and  a  plea  denying  that  the  defendant 
did  in  fact  appear  can  not  be  entertained.*  And  so  where  a 
suit  in  a  sister  State  is  brought  against  persons  not  residing 
in  it,  both  to  seize  and  subject  certain  property  within  it,  and 
to  have  a  judgment  in  personam,  the  defendants  by  enter- 
ing an  appearance  by  counsel  of  their  own  choice,  and  by 
taking  proof,  submit  themselves  generally  to  the  jurisdiction 
of  the  foreign  court,  and  the  personal  judgment  is  enforcible 
here.* 

Kentucky  was,  however,  one  of  the  first  States  to  reject  a 
a  personal  judgment  or  decree  rendered  in  a  sister  State  against 
an  absent  defendant  upon  proceedings  by  publication  or  ex 
parte,  where  the  main  object  of  such  a  proceeding  was  to  reach 
lands,  goods,  or  effects  within  the  jurisdiction :  without  inquiring 
whether  the  foreign  law  allows  such  personal  decree  to  be  ren- 
dered ;•  and  it  has  furnished  to  the  Supreme  Court  of  the 
United  States  good  precedents  for  its  well  known  decisions  in 
Gal  pin  v.  Page  and  Neff  v.  Pennoyer. 

But  the  decree  thus  rendered  in  rem  may  be  conclusive  as  to 
collateral  matters ;  for  instance,  to  the  fact  that  there  was  a  suit 
and  decree  to  the  amount  realized  on  the  debt,  or  the  amount 
which  a  surety  had  to  pay  on  behalf  of  his  principal,  etc.^ 

The  judgment  of  a  justice  of  the  peace  in  a  sister  State  is 
deemed  not  to  be  within  the  Federal  compact,  and  no  better 
than  a  foreign  judgment ;  it  may  be  impeached  on  the  merits, 

^  Kerr  v.  Condy,  9  Bush,  372.  answer  without  submitting  to  a  judg- 

*  Roberts  v.  Caldwell,  5  Dana,  612.  nient  in  personam^   though   he   ex- 

^  Whiting  V.  Johnson,  5  Dana,  392.  pressly    disclaims    an     appearance. 

(There  was  a  petition  for  rehearing,  (Tipton  v.  Wright,  7  Bush,  448.) 

and  a  second  application,  when  the  'Rogers  v.  Coleman,  Hardin,  413; 

matter  was  compromised.)   The  same  Williams  v.  Preston,   3  J.  J.  Mar. 

principle  has  been  carried  so  far  in  600,  607. 

suits  in  rem  brought  in  Kentucky,  ^  Cobb  v.  Haines,  8  B.  M.  189. 

that  the  absent   defendant   can   not 
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but  is  a  good  ground  for  recovery  where  nothiug  is  shown  ta 
the  contrary.^ 

The  exclusion  of  a  counter-claim  or  set-off  in  the  sister  ju- 
risdiction, not  upon  its  merits,  but  because  the  court  there 
deems  it  not  germane,  or  for  want  of  prosecution,  is  not  bind- 
ing upon  the  Kentucky  court,  in  which  the  same  counter- 
claim or  set-off  may  therefore  be  set  up.* 

A  suit  was  brought  in  Kentucky  to  enforce  the  decree  of 
an  Indiana  court  in  which  a  decedent's  estate  was  divided  be- 
tween the  heirs  living  in  that  State  and  a  daughter  of  the  de- 
cedent, who  lived  in  Kentucky  and  to  whom  the  land  in  Ken- 
tucky was  allotted.  Having  received  quit-claim  deeds  from 
all  the  adult  heirs,  she  afterward  sued  the  infants  and  their 
guardian  in  Kentucky  to  have  the  Indiana  decree  enforced  by 
a  deed  from  them,  which  could  only  be  a  commissioner's  deed  ; 
and  the  Court  of  Appeals  sustained  the  suit." 

Sec.  153.  Bonds  Having  the  Effecjt  of  a  Judgment. 
•The  *'  replevy  (or  replevin)  bond"  for  staying  a  judgment  for- 
money ,^  a  sale  bond  taken  at  an  execution  or  judicial  sale,  and 
a  bond  given  for  the  forthcoming  of  personal  property  levied 
upon  under  an  execution,  all  have  the  force  of  a  judgment.* 
When  such  a  bond  is  over  due,  the  clerk  of  the  court  to  which 
it  is  returned  may,  at  the  request  of  the  plaintiff  or  party  in 
interest,  issue  execution  upon  it,*  which  will  be  indorsed 
"  no  security  of  any  kind  to  be  taken,"  as  well  against  the 
sureties  as  against  the  principal  in  the  bond.     The  creditor 


^McElfatrick  v.  Taft  &  Son,  10 
Bush.  ...  In  some  States  it  is  held 
that  the  transcript  from  a  justice's 
docket  does  not  prove  his  jurisdiction ; 
but,  when  that  is  proved  aliunde^  his 
judgment  is  its  conclusive  as  any 
other. 

*  Rankin  v.  Barnes,  6  Bush,  20.  It 
was  a  suit  on  a  justice's  transcript, 
bat  the  reasoning  is  applicable  to  any 
other  record. 

wPage  V.  McKee,  3  Bush,  189. 
The  suit  was  deemed  transitory,  not 
being  a  suit  for  partition.    It  was 


held  to  be  properly  brought  in  a 
county  in  which  the  defendants  were 
summoned. 

^See^Mjora,  Sec.  68,  n.  1.  A  replevy 
bond  may  be  given  under  a  distress 
warrant.  (Gen.  Stat,  Ch.  66,  Art.  II, 
Sec.  24.) 

*  Courts  have  sometimes  demanded 
that  a  bond  given  for  money  loaned 
out  of  a  court,  under  Sec.  308  of  the 
Code  of  Practice,  should  have  the 
force  of  a  judgment. 

«  Gen.  Stat.,  Ch.  38,  Art.  XI,  Sec.  1. 
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can  insist  that  all  the  parties  liable  to  him  shall  join  in  the 
bond;  that  is,  all  the  judgment  defendants  in  the  replevy 
bond,  all  the  purchasers  in  the  sale  bond,  all  the  owners  of 
the  chattel  to  be  forthcoming  in  the  forthcoming  bond ;  and  if 
any  of  these  fail  to  join,  he  can  have  the  bond  quashed,  and 
fall  back  on  his  previous  rights.  While  formerly  he  might  do 
so,  even  after  causing  an  execution  to  be  issued  on  the  bond, 
and  thus  collecting  a  part  of  its  contents,  he  must  now  exer- 
cise his  option  before  he  has  either  in  this  manner  or  by  long 
acquiescence  ratified  the  bond.*  The  right  is  of  great  impor- 
tance as  to  a  replevy  or  sale  bond,  for  as  long  as  it  stands  it 
operates  as  satisfaction  in  whole  or  pro  iardo,^  and  the  out- 
standing principal  may  be  solvent,  while  the  surety  is  not. 
But  neither  the  principal  nor  the  sureties,  who  sign  the  bond, 
can  escape  on  the  ground  that  another  principal  failed  to  sign; 
and  where  of  several  defendants  the  one  primarily  liable  re- 
plevied the  debt,  those  who  were  sureties  for  him  in  the  judg- 
ment may  take  an  assignment  of  the  replevy  bond  from  the 
creditor.*  In  two  old  cases,  which  would  perhaps  not  be  fol- 
lowed now,  an  execution  against  one  was  issued  upon  a  judg- 
ment for  two ;  the  replevy  bond  given  by  the  one  execution 
defendant  with  his  surety  was  quashed  at  the  instance  of  the 
obligor,  because  such  an  execution  was  irregular.^ 

Where  a  bond  of  this  class  as  returned  by  the  oflScer  is 
not  attested,  is  faulty  in  form,  is  for  too  much  or  too  little,  it 
might,  perhaps,  be  quashed;  but  until  it  is  quashed  it  has 
the  force  of  a  judgment.®  It  might,  however,  be  so  far 
irregular  as  to  lose  this  character;  for  instance,  if  a  sale  bond 


*  Skinner  v.  Robinson,  Hardin,  4 
(1808),  is  overruled  by  Hughes*  adm'r 
V.  Hardesty,  18  Bush,  864,  limiting 
the  plaintiff's  right  to  quash  the  bond. 
The  last  case  where  the  bond  was 
quashed  is  Southern  Bank  of  Ken- 
tucky V.  White,  1  Duv.  291  (1865). 
It  is  misfeasance  in  the  officer  to  allow 
one  of  several  defendants  to  replevy. 
(Miller  v.  Commonwealth,  4  B.  M. 
801.) 

^  So  stated  in  nearly  all  the  cases 


on  the  bubject.  See  especially  Hanna 
V.  Guy,  3  Bush,  91,  and  cases  there 
quoted. 

'Kouns  V.  Bank  of  Kentucky,  2 
B.  M.  308.  Under  the  practice  of 
that  day  the  sureties  used  the  name 
of  the  bank. 

T  Faugh t  V.  Byrne,  Hardin,  830; 
Morel  V.  Barnes,  4  Litt.  10. 

"  Hopkins  v.  Chambers,  7  Mon.  261; 
Fratherv.  Harlan,  7  Bush,  186. 
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or  forthcoming  bond  should  be  taken  upon  an  execution  in- 
dorsed "  no  security  to  be  taken/'  or  if  a  replevy  bond  were 
taken  upon  a  credit  of  six  months^  in  such  a  case  it  would 
still  stand  good  as  a  ''common  law''  bond  against  both  prin- 
cipal and  sureties,  the  forbearance  by  the  creditor,  though 
impovsed  upon  him  without  his  consent,  being  a  good  con- 
sideration.® 

"  If  the  plaintiff  in  any  bond  having  the  force  of  a  judg- 
ment shall  at  any  time,  for  the  space  of  one  year,  while  he  is 
entitled  to  have  execution,  fail  to  issue  execution  and  in  good 
faith  prosecute,  etc.,  the  surety  in  such  bond  shall  be  released 
from  amiability,  etc."  1° 

Sale  bonds  in  chancery  proceedings  may  be  and  often  are 
enforced  by  "  rule  and  attachment."  It  has  never  been  claimed 
that  the  surety  is  discharged  because  the  proceedings  upon 
such  a  rule  may  be  drawn  out  for  more  than  a  year,  though 
upon  a  literal  reading  of  the  statute  he  would  be." 

Where  a  bond  for  money  borrowed  out  of  court  has  the 
force  of  a  judgment,  the  year  in  favor  of  the  surety  only  be- 
gins to  run  from  the  time  when  the  court  decides  to  whom  the 
fund  belonged,  for  then  only  was  there  a  party  "  entitled  to 
have  execution.""  This  was  held  even  as  to  a  sale  bond 
taken  in  a  chancery  case,  where  the  right  to  its  proceeds  had 
not  been  adjudged  so  as  to  authorize  any  one  to  control  an 
execution  on  the  bond."  But  where  an  execution  upon  the 
replevy  bond  is  satisfied  by  the  sale  of  the  principal's  prop- 
erty to  the  plaintiff,  who  afterward  loses  the  benefit  of  the 
purchase,  he  may  in  some  cases  have  the  return  quashed  so  as  to 

*  See  decisions  below  as  to  other  ho  can  not  claim  relief, 

statutory   bonds;    also    Spradlin   v.  "Rankin  v.  White,  3  Bush,  645; 

Pieratt,  12  Bush,  496;  "such  bonds  Barbee  v.  Pitman,  Ibid.  369;   loan 

are  supported   by  a  good   consider-  bond,  surety  not  relieved;  "Winter- 

ntion."  smith   v.  Tabor,  6  Bush,  105;  loan 

*°  Gen.  Stat.,  Ch.  104  (Sureties,  etc.),  bond,  year  elapsed  after  adjudication; 

Sec.  12.  surety   relieved.     The  power   of   a 

"  Kaye  v.  Moody,  10  Ky.  Law  Rep.  court  to  take  a  bond  having  the  force 

160.   Where  proceedings  on  the  bond  of  a  judgment  for  a  loan  is  taken 

are  delayed  at  the  surety's  instance,  for  granted. 

while  an  endeavor  is  made  to  make  *'  Haddix's  adm'r  v.  Chambers,  6 

another  fund  available  for  his  relief.  Bush,  171. 
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reinstate  his  demand ;  but  if  a  year  has  elapsed  in  the  mean 
time,  he  can  no  longer  hold  the  replevy  surety.** 

The  bar  of  one  year  given  by  the  statute  may  be  waived  by 
a  writing  signed  by  the  sureties;  in  which  case  an  execution 
may  be  Issued  against  them  after  the  year.**  And  this  limita- 
tion does  not  enure  to  a  surety  on  the  original  contract  against 
whom  judgment  is  rendered  along  with  the  principal,  and  who 
joins  with  the  latter  in  giving  a  replevin  bond/' 

Another  section  of  the  statute  guards  against  tlie  release  of 
the  surety  in  a  judgment  or  bond,  having  like  effect,  where  the 
record  or  bond  is  destroyed  or  lost  before  his  discharge  by 
lapse  of  time,  and  until  after  its  re-entry  or  restoration." 

A  replevin  bond  may  be  taken  by  the  sheriff  who  has  levied 
a  fieri  faciaSy  and  has  property  in  his  hands,  though  the  return 
day  have  passed,  and  it  is  a  valid  statutory  bond." 

The  Criminal  Code  of  Practice  allows  the  replevying  of 
fines  in  the  same  manner  as  civil  judgments  for  money  are  re- 
plevied." The  Constitution  confers  upon  the  Governor  the 
power  to  reprieve.  The  common  law  rule,  which  relieves  a 
surety  from  the  burden  when  time  is  given  to  the  principal 
without  his  consent,  does  not  bind  the  Commonwealth ;  at 
least,  not  so  as  in  the  case  of  the  respiting  of  a  replevied  fine 
to  discharge  the  surety." 

A  forthcoming  bond,  given  for  goods  exempt  from  execu- 
tion, may  be  enjoined  in  equity;  and  though  the  case  in  which 
it  was  so  held  arose  before  the  Code  of  1854,  this  must  still  be 
the  law.^*  The  execution  of  the  bond  is  not  a  waiver  of  the 
exemption,  nor  does  it  work  an  exemption.  But  a  third  party, 
who,  being  in  possession,  gives  a  forthcoming  bond  for  chat- 
tels, is  estopped  by  the  recitals  therein  from  setting  up  his  own 
ownership  of  the  goods  against  the  enforcement  of  the  bond." 

»* Newman  v.  Hazelrigg,  1  Bush,  "Gen.  Stat.,  Oh.  104,  Sec.  18. 

412.  "Savings   Institution   v.   Ohinn'a 

«  Prather  v.   Hall,  6  Bush,   186.  adin^,  7  Bush,  689. 

There  is  some  inconvenience  in  al-  ^'C rim.  Code  of  Practice,  Sec.  806. 

lowing  the  right  to  an  execution  to  *>Na]l  v.  Springfield,  9  Bush,  678. 

depend  upon  a  writing  in  pais,  not  "  Perry  v.  Hensley,  14  B.  M,  476. 

known  to  the  law.  **  Sparks  v.  Shropshire,  4  Bush,  660. 

"  Millikin  v.  Dinning,  6  Bush,  646. 
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Bonds  having  the  force  of  a  judgment^  and  other  bonds 
intended  to  relieve  property  from  seizure,  are  often  signed  by 
the  sureties  in  blank,  and  afterward  filled  up  by  the  sheriflF. 
It  was  intimated  in  an  early  case  that  bonds  thus  completed 
are  valid,  if  there  was  an  understanding  that  the  blank  should 
be  filled  with  a  bond  of  a  certain  character,  and  if  blunders 
and  mistakes  occurred  in  filling  it  out  the  surety  could  not 
com  plain. *• 

Sec.  154.  Other  Judicial  Bonds  —  Validity.  The 
practice  laws  of  Kentucky  swarm  with  bonds,  aside  of  those 
already  discussed.  There  is  the  bond  for  costs,  demanded  of 
non-residents  and  corporations  when  plaintiffs;*  the  bond  to 
obtain  a  provisional  remedy  (that  is,  an  order  of  arrest,  order 
of  delivery,  order  of  attachment  or  injunction);*  the  bond  or 
recognizance  of  bail ;  *  the  defendant's  bond  to  retain  goods 
against  an  order  of  delivery,*  or  levied  upon  under  attach- 
ment;*^ the  bond  to  discharge  an  attachment;^  a  bond  in  the 
nature  of  an  injunction  bond,  which  the  court  may  demand 
when  transferring  a  suit  at  law  to  the  equity  docket  upon  an 
equitable  defense;^  an  appeal  bond,  given  when  a  justice's 
judgment  is  appealed  from;^  a  supersedeas  bond  given  upon 
an  appeal  to  the  Court  of  Appeals;*  a  bond  to  relieve  from 
arrest  in  bastardy  proceedings,'®  and  the  bond  in  the  same 
proceedings  to  secure  the  child's  maintenance,  after  paternity 
is  established ; "  indemnifying  bonds  to  oflBcers  levying  an  at- 
tachment or  execution ;"  bonds  to  secure  to  infants,  etc.,  the 
proceeds  of  the  sale  of  lands ; "  refunding  bonds  to  defendants 

"Griffith  V.  Com'th,  for  Clark,  6  184,  185,  278. 

J.  J.  Mar.  318.     Since  in  Kentucky  *Ibid.,  Sec.  168. 

every  written  contract  (other  than  *  Ibid.,  Sec.  188. 

bills   of  exchange,   etc. — see  infra,  ^Jbid.,  Sec.  214. 

Sec.  167)  has  been  raised  to  the  dig-  *Ibid.,  Sees.  221,  222. 

nity  of  a  sealed  instrument,  the  com-  "*  Ibid,,  Sec.  14. 

mon  law   rule  against  leaving  and  ^Ibid,,  Sec.  718. 

filling  blanks    in    specialties    upon  *  Ibid.,  Sees.  748,  749. 

parol   authority   has   fallen   to   the  ^^  Gen.  Stat.,  Ch.  7.  Sees.  8»  6. 

ground.  ^^  Ibid.,  Sees.  6,  10. 

iQode  of  Practice,  Sees.  21,  616,  "Code  of  Practice,  Sec.  641. 

621.  "/6W.,  Sec.  498,  etc. 

*  Ibid^  Sees.  154, 198, 240, 251, 252, 
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constructively  summoned;"  claimant's    bonds  "under  execu- 
tion or  distress,  etc.'* 

Bail  bonds  differ  in  one  respect  from  all  others.  A  re- 
enactment  of  the  well-known  Statute  of  Ease  and  Favor,  of 
Henry  VI,  forbids  the  sheriflf  from  exacting  or  even  accepting 
any  other  bond  than  the  ordinary  bail  bond  from  a  person  un- 
der arrest  as  the  price  of  liberty ;  any  other  obligation  given 
under  such  circumstances  is  void."  Bail,  under  the  Code,  un- 
dertakes only  that  "  the  defendant  shall  render  himself  amena- 
ble to  the  process  of  the  court''  (upon  the  judgment).  When 
another  covenant,  such  as  *'  that  the  defendant  shall  perform 
the  judgment  of  the  court,"  is  substituted,  it  will  not  be  en- 
forced." Even  where  such  a  covenant  is  added  to  the  ordi- 
nary bail  bond,  the  instrument  is  void  in  toix>}^  And  so  is  a 
bail  bond  taken  by  the  jailor,  instead  of  the  sheriff,  in  cases 
where  the  power  is  not  conferred  on  the  jailer." 

The  rule  as  to  other  bonds  given  in  the  course  of  a  pro- 
ceeding in  court  is  this:  Where  the  obligors  are  compelled  to 
give  the  bond  by  unlawful  process,  c.  g,  by  the  levy  of  an  ex- 
ecution from  a  court  not  having  jurisdiction,  it  is  tainted  by 
the  illegal  consideration,  and  not  binding;*  but  any  other 
bond,  by  the  giving  of  which  the  obligors  obtained  their  ob- 
ject for  the  time  being,  is  good  as  a  *'  common  law  bond  "  en- 
forcible  by  action,  though  by  reason  of  some  irregularity  the 
summary  remedy  allowed  by  statute  on  many  of  these  bonds 
be  not  available. 

In  the  leading  case  the  putative  father,  convicted  in  a  bas- 
tardy proceeding,  had  been  released  from  custody  by  giving  a 
bond  with  surety,  payable  to  the  guardian  of  the  child,  instead 
of  one  naming,  according  to  the  law  of  that  time,  the  Governor 


"  Code  of  Practice,  Soc.  410. 

"76u/.,  Sec.  645. 

"Gen.  Stat.,  Ch.  100,  Sec.  14. 

"  Lexington  &  D.  R.  R.  Co.  v.  Bar- 
bee,  1  Id  etc.  884. 

"  Shuttleworth  v.  Levi,  18  Bush, 
195.  In  an  old  case  the  sheriff  bv 
reason  of  a  former  ji. /a.  took  a  bond 
not  in  any  statutory  form  from  a  de- 


fendant who  was  in  the  custody  of 
the  jailer  for  another  debt;  it  was 
held  that  the  statute  of  Ease  and  Fa- 
vor did  not  apply.  (Curry  v.  Duncan, 
8  Bibb,  462.) 

^*  Common w*lth  v.  Roberts,  1  Duv. 
199.  Bail  in  a  criminal  case ;  but  the 
reasoning  reaches  a  civil  arrest. 

»Florrance  v.  Goodin,  6  B.  M.  111. 
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of  Kentucky  ad  obligee.  The  judgment  on  motion  rendered 
by  the  County  Court  having  been  reversed  for  this  irregularity, 
an  action  at  law  was  brought  by  the  obligee,  and  was  sustained 
on  the  ground  that  the  bond  was  given  on  a  good  considera- 
tion, and  that  no  public  policy  forbade  its  enforcement."  In 
short,  it  was  a  "  good  common  law  bond."  And  that  such  a 
bond  is  payable  to  the  Commonwealth  (or  formerly  to  the 
Governor)  does  not  prevent  its  being  used  as  a  '*  common 
law  bond."  And  so  where  a  claimant  of  attached  goods,  not  in 
possession,  gave  the  bond  which  under  the  Code  (old  235, 
now  214)  one  in  possession  may  give,  it  was  not  thought  to 
prevent  even  a  summary  enforcement."  Where  a  bond  in  the 
shape  of  a  replevy  bond,  a  plain  obligation  for  debt,  interest, 
and  costs,  with  interest  on  the  whole,  payable  in  three  months, 
is  given  under  an  attachment  by  the  defendant  and  a  surety, 
there  being  no  misrepresentation,  and  the  levy  is  thereby  dis- 
charged, the  bond  has  served  the  end  aimed  at,  and  is  a  good 
common  law  bond."  The  insertion  of  more  onerous  conditions 
than  the  law  required  in  an  injunction  bond  does  not  vitiate 
it,  as  far  as  its  conditions  are  based  on  the  law.** 

But  the  court  went  further :  Where  the  claimant  of  attached 
goods  offered  a  forthcoming  bond,  under  Section  235  (now 
214)  of  the  Code  of  1854,  which  would  have  left  him  free  to 
contest  the  ownership  of  the  thing  levied  on,  but  the  sheriff 
refused  to  deliver  it  unless  he  wrtuld  sign  a  bond  to  discharge 
the  attachment  under  Section  243  (now  222),  by  which  he  be- 
came answerable  for  the  judgment  to  be  rendered  in  the  action 
at  all  events,  he  was  not  allowed  to  set  up  these  facts  in  an- 
swer to  the  attachment  creditor's  suit,  it  being  admitted  that 


Where  the  friend  of  one  arrested  on 
Sanday  on  a  bail  writ  gave  her  own 
note  for  the  debt,  such  note  is  the  re- 
sult of  duress  and  void.  (Moore  v. 
Hagan,  2  Duv.  437.) 

"  Thompson  v.  Buckbannon,  2  J.  J. 
Mar.  116  (1829),  after  Thompson  v. 
Commonwealth,  etc.,  4  Mon.  484,  re- 
versing the  judgment  on  motion. 


*'  Oppenheimer  v.  Riley,  6  Bush, 
118, 121 ;  see  also  Roman  v.  Stratton, 
2  Bibb,  199. 

"  Hess  v.  Bamberger,  MS.  Op.,  Oc- 
tober, 1867;  see  Stanton's  Code  of 
1854,  note  to  Sec.  283. 

«  Johnson  v.  Vaughn,  9  B,  M.  217 
(thouizh  the  extra  conditions  here 
were  really  unmeaning). 


650  KENTUCKY   JURISPRUDENCE.  [CH.  XXV. 

he  had  not  been  deceived  as  to  the  bearing  of  the  bond ;  his 
only  remedy  would  be  an  action  against  the  sheriff.* 

Where  a  bond  to  discharge  an  attachment  was  signed  by 
one  surety  in  the  belief  that  another  name  appearing  on  it 
as  that  of  a  surety  was  genuine,  the  former  was  held  bound, 
though  the  signature  of  the  other,  upon  the  plea  of  non  est 
factum,  turned  out  to  be  unauthorized  or  forged.  It  was  said 
that  the  sheriff  in  taking  the  bond  acted  more  as  the  agent  of 
the  obligors  than  of  the  plaintiff,  and  that  the  latter  should 
not  suffer  loss  through  the  sheriff's  neglect."  The  case  seems 
to  be  overruled,  as  will  be  shown  in  Section  157. 

Any  bond  in  judicial  proceedings  may,  however,  be  handed 
by  the  surety  to  the  principal,  or  to  some  attorney  in  the  case, 
as  an  escrow,  with  instructions  not  to  deliver  it  to  the  clerk, 
except  on  some  condition,  such  as  that  other  persons  shall  also 
join  in  the  bonds.  But  if  such  bond  is  delivered  to  the  clerk 
or  other  official,  w^ithout  the  knowledge  on  his  part,  or  on  the 
part  of  those  to  be  secured,  of  such  condition,  it  becomes  bind- 
ing on  the  signer  or  signers,  if  the  principal  gets  the  relief  or 
forbearance  to  obtain  which  the  bond  is  executed.*' 

Sec.  1 55.  The  Same  Bonds — Construction  and  Effect, 
The  form  of  the  various  bonds  is  given  in  the  Code  or  General 
Statutes  with  more  or  less  fullness;  and  in  some  cases  a  clause 
is  added  defining  what  the  liability  of  the  bondsmen  shall  be, 
and  when  it  shall  become  final.  The  meaning  of  several  of 
these  bonds  has  also  been  settled  by  judicial  construction. 

1.  Bonds  to  Obtain  an  Order  of  Attachment.  The  bonds- 
men bind  themselves  to  pay  damages,  etc.,  ^*  if  the  order  be 
wrongfully  obtained."  Whether  it  was  wrongfully  obtained 
"  is  only  determined,  by  the  final  judgment  in  the  action."* 
The  right  of  action  on  the  bond  does  not  accrue  until  the  at- 
tachment is  discharged  by  the  final  judgment  of  the  court.' 

'^Hazelrigg  v.  Donaldson,  2  Mete.  Crutcher,  5  Bush,  621  (a  supersedeas 

446.  bond.) 

M  Boyd  V.  Cook,  16  B.  M.  »  Kaye  v.  Kean,  18  B.  M.  889,  846 

"  Carswell's  executor  v.  Rennick  &  (arguendo). 

Wood  (an  oflBcial  bond),  7  J.J.  Mar.  "Nolle  v.  Thompson,  8  Mete.  121. 
281,  and  following  it,  Wbitaker  v. 
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Where  a  suit  goes  off  otherwise  than  upon  the  merits,  or  is 
dropped  by  the  plaintiff,  and  the  attachment  thus  falls  with  it, 
its  wrongfulness  is  not  established,  and  would  remain  open  to 
be  shown  or  disproved  in  the  suit  on  the  bond.*  "  Wrong- 
fully "  does  not  mean  maliciously,  or  without  probable  cause ; 
it  means  without  a  good  cause.  (No  cases  have  been  reported 
on  bonds  given  to  obtain  an  order  of  arrest;  the  same  princi- 
ples apply  to  them  as  to  bonds  to  obtain  an  attachment.)  As 
to  the  measure  of  damages  on  these  bonds,  the  following  rules 
have  been  laid  down  : 

Attorney's  fees  and  costs  which  the  defendant  has  paid,  or 
bound  himself  to  pay  in  the  successful  defense  of  the  grounds 
of  attachment,  can  be  recovered  back ;  not,  however,  fees  for 
defending  the  action  of  debt  on  its  merits.*  Where  the  action 
is  unfounded,  but  the  ground  of  attachment  is  truly  alleged 
and  not  denied,  and  the  defense  is  directed  whollv  to  the  for- 
mer  and  not  to  the  latter,  the  costs  and  counsel  fees  can  not 
be  recovered  on  the  bond.* 

Consequential  damages,  such  as  loss  of  credit  or  of  busi- 
ness, or  mortified  feelings,  can  not  be  considered  in  the  suit  on 
the  bond  ;•  but  the  injury  to  or  deterioration  of  the  property 
attached,  and  the  value  of  its  use  during  the  time,  and  what 
the  defendant  lost  by  being  deprived  of  that  use,  may  be 
shown.^ 

A  recovery  of  damages  in  a  suit  for  maliciously  prosecuting 
the  attachment,  and  payment  of  such  recovery,  form  a  com- 
plete bar  to  the  action  on  the  bond ;  for  whatever  can  be  re- 
covered on  the   bond  is  recoverable  in  such  an  action  of  tort.® 

2.  Injunctio7i  Bonds.  Injunctions  to  stop  proceedings  upon 
a  judgment  are  now  quite  rare ;  those  to  prevent  a  sale  or  re- 


'  Cooper  V.  Hill,  8  Bush,  219,  and 
next  case. 

*Pettit  V.  Mercer,  8  B.  M.  51. 
Shultz  V.  Morrison,  3  Mete,  98  (what 
the  services  are  reasonably  worth  is 
not  the  measure  of  recovery);  Trap- 
nail  V.  McAffee,  3  Mete.  34. 

*  Johnson  v.  Farmers  Bank,  4  Bush, 
288.    Somewhat  harsh,  as  the  defend- 


ant was  absent,  and  without  the  at- 
tachment could  not  have  been  sued 
at  all. 

•  Petti t  V.  Mercer,  ubi  supra. 

^  Carpenter  v.  Stevenson,  6  Bush, 
259;  where  a  contractor  was  deprived 
of  the  use  of  stone  from  which  to 
build  a  house. 

»Hall  V.  Foreman,  82  Ky.  505. 
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lease  a  levy  under  execution  not  very  frequent.  The  form  and 
penalty  for  the  bond  is  indicated  by  Section  278  of  the  Code 
of  Practice.  In  all  other  cases  the  form  and  penalty  are  both 
within  the  discretion  of  the  court  or  judge  granting  the  in- 
junction ;  but  where  no  other  form  is  prescribed,  the  bond  is 
"  to  the  eflFect  that  the  party  giving  it  will  pay  to  the  party  en- 
joined such  damages  as  he  may  sustain,  if  it  be  finally  decided 
that  the  injunction  ought  not  to  have  been  granted." 

The  plaintiff  in  the  injunction  suit  can  by  a  voluntary  dis- 
missal prevent  the  final  decision,  upon  which  his  bond,  by  its 
terms,  becomes  forfeited.  But  where  a  bond  in  the  above 
form  had  been  given  in  a  suit  to  vacate  a  judgment,  and  the 
petition  was  afterward  dismissed  for  failure  of  the  petitioner 
to  revive  it  in  due  time  after  the  defendant's  death,  the  court 
deemed  this  equivalent  to  a  decision  on  the  merits.' 

A  suit  was  lately  brought  against  two  holders  of  county 
bonds  to  enjoin  the  collection  of  a  tax  intended  for  the  pay- 
ment of  those  bonds;  an  injunction  bond  was  executed,  and 
an  injunction  granted.  Two  other  bondholders  made  them- 
selves parties  defendant,  and,  defending  for  themselves  and  all 
others,  succeeded  in  having  the  injunction  granted  at  the  insti- 
tution of  the  suit  dissolved  and  the  suit  dismissed.  It  was 
held,  in  a  suit  on  the  injunction  bond,  that  damages  might  be 
recovered  for  the  benefit  of  all  the  holders  of  county  bonds, 
and  not  only  of  those  who  were  originally,  or  afterward  be- 
came, parties  to  the  suit.'® 

The  counsel  fees  which  the  defendant  expends  in  defeating 


•Pugh's  adm'rx  v.  White,  78  Ky. 
210,  distinguished  from  Cooper  v. 
Hill,  supra^  n.  3,  where  the  attaching 
plaintiff  was  not  to  hlame,  hut  fol- 
lowing an  old  decision  on  an  appeal 
hond  (Harrison  v.  Bank  of  Ken- 
tucky, 8  J.  J.  Mar.  876),  conditioned 
"if  the  judgment  he  affirmed,"  and 
where  the  appellant  had,  by  with- 
drawing the  appeal,  prevented  an 
affirmal.  In  Octoher,  1857  (Gerber 
V.  Kromer,  MS.  Op.),  the  Court  of 
Appeals  had  inadvertently  given  a 


literal  construction  to  the  injunction 
hond,  and  refused  relief,  because  the 
injunction  suit  was  dismissed,  and 
nothing  had  been  "  decided."  It  was 
held  also  in  the  first  named  case  that 
the  recovery  could  not  bediminished, 
on  the  ground  that  the  lien  of  the 
execution  levy  remained  in  force; 
the  judgment  plaintiff  having  the 
right  to  go  on  that  security  and  on 
the  bond. 

*®  Alexander  v.  Gish,  10  Ky.  Law 
Rep.  990. 
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an  injuDctioD  can  not  generally  be  recovered  on  the  bond, 
for  the  same  legal  work  would  have  to  be  rendered  by  the 
lawyer  in  defeating  a  decree  for  a  perpetual  injunction  at 
the  end  of  the  suit,  if  the  preliminary  injunction  had  not 
been  granted.** 

The  bondsmen  can  not  be  held  for  more  than  they  under- 
take by  the  bond,  though  under  the  law  a  better  bond  ought 
to  have  been  given."  On  the  other  hand,  an  injunction  bond 
given  by  an  executor  to  stop  the  collection  of  a  judgment 
de  bonis  testatoris  was  construed  as  not  making  him  Jind  his 
sureties  liable  for  the  debt  beyond  the  available  assets." 

As  shown  heretofore,  conditions  not  required  by  law  do  not 
vitiate  the  bond;  and  it  was  even  held,  under  a  statute  not  re- 
quiring the  obligors  in  a  bond  for  enjoining  a  judgment  to 
bind  themselves  for  the  damages  on  dissolution,  that  they 
would  nevertheless  be  bound  if  the  bond  happened  to  provide 
for  damages."  But  where  the  recitals  of  the  bond  go  beyond 
the  order  of  injunction,  the  recovery  will  be  restricted  accord- 
ingly ;  there  is  no  consideration  for  any  further  obligation." 

Where  the  defendant  in  the  injunction  has  it  dissolved  on 
motion  for  informality  in   the  bond,  he  is  thereby  estopped 


"  Burgen  v.  Sharer,  14  B.  M.  497 ; 
New  National  Turnpike  Co.  v.  Du- 
laney,  86  Ky.  616.  In  the  latter  case 
this  illustration  is  given :  If  a  widow, 
justly  suing  for  her  dower,  should  in 
her  suit  wrongfully  enjoin  for  waste, 
the  defendant  might  recover  his 
counsel  fees  expended  in  defeating 
such  injunction. 

"Ashby  V.  Tureman,  8  Litt,  6; 
judgment  enjoined;  bond  to  pay 
**  damages  (i.  e.,  per  cent  awarded  on 
dissolution)  and  co^ts;"  without  pro- 
viding for  judgment;  Ferguson  v. 
Tipton,  1  B.  M.  28,  followed  it;  Ash- 
by  V.  Chambers,  4  Dana,  437 — bond 
for  **damages  and  costs ;"  no  damages 
awarded ;  none  can  be  recovered. 

"Mahan  v.  Tydings,  10  B.  M.  851. 
The  damages  and  costs  were  not  al- 


luded to,  and  must  stand  on  the  same 
footing  as  the  judgment.  The  con- 
dition of  the  bond  was:  "If  said 
Lucy  as  executrix  shall  pay."  This 
case  overrules  or  very  narrowly  "dis- 
tinguishes" Hopkins  v.  Morgan,  7 
Mon.  1;  condition  of  bond,  "now  if 
said  Morgan,  executor  aforesaid,  shall 
pay,"  which  was  deemed  personal  to 
him,  and  where  a  majority  of  the 
court  held  the  bond?men  liable,  and 
overruled  a  plea  of  plene  adminia- 
travif. 

"  Harrison  v.  Park,  1  J.  J.  Mar. 
173.  The  point  is  much  weakened 
by  the  court's  expression  of  belief, 
that  the  law  in  force  does  make  the 
sureties  liable  for  the  damages. 

"Hanley  v.  Wallace,  3  B.  M.  184, 
198. 
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from  takins:  any  benefit  under  it."  And  where  the  defendant 
has  yielded  in  the  matter  sought  in  the  petition,  the  complain- 
ant has  ''prosecuted  the  injunction  with  effect/'  and  if  it  be 
dismissed,  his  bond  conditioned  that  he  shall  so  prosecute  it  is 
not  broken."  On  the  contrary,  where  a  judgment  defend- 
ant was  so  far  justified  in  enjoining  that  the  court  of  equity 
in  dissolving  the  injunction  awarded  no  damages  and  gave 
him  costs,  his  bond  was  yet  enforced  so  as  to  satisfy  the  en- 
joined judgment."  Where  one  of  two  defendants  in  a  judgment 
rightfully  has  it  enjoined  as  against  himself,  and  gives  bond 
accordingly,  he  can  not  be  made  liable  for  the  amount  through 
the  mistake  of  the  clerk  who  applies  the  injunction  to  the 
judgment  against  both,  and  through  the  consequent  dissolu- 
tion of  the  injunction  as  to  the  other  defendant."* 

»3.  Bonds  upon  Orders  of  Delivery.  The  order  of  delivery, 
as  a  provisional  remedy  in  an  action  for  the  recovery  of  spe- 
cific chattels,  takes,  under  the  Code,  the  place  of  the  writ  of 
replevin  in  the  more  modern  practice  before  the  Code.  The 
bond  which  the  plaintiff  must  give  to  the  sheriff  before  the 
order  of  delivery  is  executed  reads  to  the  effect,  ''that  the 
plaintiff  shall  duly  prosecute  the  action  and  .  .  .  perform  the 
judgment  of  the  court  therein  by  returning  the  property,  if, 
etc.,  and  pay  such  sums  ...  as  may  be  adjudged  against  him, 
etc.,  and  the  costs,  etc."  (Section  184,  old  211.)  If  no 
"sums"  are  adjudged  in  the  original  action,  none  can  be  re- 
covered in  the  suit  on  the  bond  ;*  nor  can  the  value  be  recov- 
ered if  there  was  no  judgment  for  a  "return.""  Where  a 
third  party  intervenes  in  the  action  for  the  possession  of  the 
chattel,  and  it  is  adjudged  to  be  his,  the  bond  may  be  enforced 
for  his  benefit." 


"  Watts  V.  Sanders,  10  B.  M.  372. 
Complainant  had  enjoined  a  note 
given  for  land  for  defect  in  the  title ; 
the  defect  was  removed,  whereupon 
the  injunction  was  dissolved,  but  this 
affected  the  damages  only. 

"  Cobb  v.  Curts,  4  Litt.  286  {argu^ 
endo). 

'8  Hunt  V.  Scobie,  6  B.  M.  464. 

"  Sims  V.  Canary,  9  Dana,  369.  See 


also  as  to  effect  of  injunction  bonds. 
Keel  V.  Ogden,  3  Dana,  109  (part  of 
debt  enjoined);  partial  dissolution, 
Davis  V.  Harrison,  1  A.  K.  Mar.  614. 

^  Kenley  v.  Commonwealth,  6  B. 
M.  683,  applicable,  though  decided 
before  the  Code. 

"  Wall  V.  Humphreys,  4  Dana,  209, 
also  before  the  Code. 

"McGlasson  v.  Bradford,  7  Bush, 
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The  defendant  to  an  "order  of  delivery"  may  retain  the 
chattels  demanded  by  giving  bond  "in  double  the  value  of 
the  property,  to  the  effect  that  the  defendant  will  perform  the 
judgment  of  the  court  in  the  action.''  (Section  188,  old  215.) 
This  covers  the  costs  adjudged  in  it,"  but  not  a  judgment  for 
other  matters  contained  in  the  same  petition,  in  which  pos- 
session of  the  chattel  and  damages  for  its  detention  are 
claimed  ;■*  and  on  the  same  principle,  and  considering  that  the 
penalty  of  the  bond  is  governed  by  the  value  of  the  chattels 
retained,  a  judgment  for  other  chattels  not  bonded,  but  pre- 
viously eloigned,  seems  not  to  be  covered.  If  an  animal 
should  die  while  in  possession  of  either  party  under  the  bond, 
the  possession  being  unlawfully  obtained,  as  is  shown  by  the 
judgment  for  a  "return,''  such  death,  though  without  the 
fault  of  the  party,  is  no  excuse  against  compliance  with  the 
bond."* 

4.  Bonds  to  Relieve  against  Attachment.  Under  Section  214 
(old  235)  a  person  found  in  possession  of  attached  property 
may  have  it  redelivered  to  him,  that  is,  he  may  in  fact  retain 
it,  upon  giving  bond,  in  "  double  the  value  of  the  property, 
that  the  defendant  shall  perform  the  judgment  of  the  court  in 
the  action,  or  that  the  property  or  its  value  shall  be  forthcom- 
ing and  subject  to  the  order  of  the  court."  Section  216  (old 
237)  adds :  "  In  any  proceeding  on  this  bond  it  shall  not  be  a 
defense  that  the  property  was  not  subject  to  the  attachment." 
This  means  only,  that  a  claim  to  the  ownership  of  the  prop- 
erty by  a  third  person,  or  a  claim  of  exemption  by  the  defend- 
ant, must  be  litigated  first ;  should  such  litigation  result  unfa- 
vorably to  the  attaching  creditor,  no  order  of  the  court  for  the 
forthcoming  of  the  property  will  be  made."    And  where  prop- 


260(1870);  though  the  stranger  might, 
under  Sec.  191  (old  218),  have  claimed 
a  bond  tu  himself. 

"Galloway  v.  Bethume,  6  Bush, 
118. 

^  McKee  v.  Pope,  1 8  B.  M.  548, 566. 

«  Scott  V.  Hughes,  9  B.  M.  104;  so 
held  in  the  original  actions  of  re- 
plevin. 


2«Schwein  v.  Sims,  2  Mete.  209. 
Here  the  principal  in  the  bond  paid 
it  into  court,  and  reclaimed  it  success- 
fully as  the  owner  of  the  thing  at- 
tached, the  bond  not  estopping  him. 
In  Halbertv.  McCulloch,  3  Mete.  466, 
under  the  steamboat  attachment  law, 
Sec.  268  of  old  Code,  a  bond  similar 
to  that  under  new  Section  214  was 
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erty  released  under  such  a  forthcomiDg  bond  has  been  sold 
under  a  previous  execution,  which  was  recognized  by  the  levy 
of  the  attachment,  and  brought  the  full  value,  which  was  ex- 
hausted by  the  execution,  the  bondsmen,  under  a  rule  s^inst 
them,  were  not  held  to  pay  more  than  nominal  damages.*^ 

A  case  decided  in  1869  reverses  a  judgment  making  a  rule 
absolute  against  the  obligors  '*  to  pay  the  money  due  by  them 
into  court ''  without  giving  them  an  opportunity  (which  they 
did  not  claim  in  responding  to  the  rule)  to  return  the  prop- 
erty. A  judgment  to  sustain  the  attachment  and  subject  the 
property  had  been  directed  by  the  Court  of  Appeals  on  a  pre- 
vious reversal ;  but  it  seems  not  to  have  been  entered  before 
the  rule  on  the  bond  was  iasued;  otherwise  it  is  hard  to  say 
what  the  court  meant  by  saying,  "The  proceeding  should 
have  been  such  as  to  allow  the  defendants  an  opportunity  of 
litigating  the  facts  of  the  existence  and  extent  of  their  liabil- 
ity."*® The  claimant  of  attached  horses  having  given  a  bond 
in  this  form,  and  the  horses  being  held  bound  by  the  attach- 
ment, is  not  excused  by  the  accidental  death  of  a  horse." 

By  giving  bond  under  Sections  221  and  222  (old  242  and 
243)  all  questions  as  to  the  validity  of  the  grounds  of  attach- 
ment and  as  to  the  ownership  of  the  things  levied  upon  is 
waived;  the  bondsmen  become  liable  for  the  judgment  at  all 
events.*  But  when  such  judgment  is  replevied  it  is  consid- 
ered as  being  "  performed,"  and  the  bond  is  discharged." 

5.  Qaimanfa  Bonds.  The  levy  or  sale  of  chattels  under 
an  execution  may  be  suspended  by  the  execution  of  a  "claim- 
ant's bond"  (Section  645,  old  713,  of  Code),  to  the  eflTect 
^^that  if  it  shall  be  adjudged  that  the  property  or  any  part  of 
it  is  subject  to  the  execution,  he  will  pay  to  the  plaintiff  the 
value  of  the  pro})erty  so  subject,  and  ten  per  cent  thereon,  not 
exceeding  the  amount  due  on  the  execution  and  ten  per  cent 
thereon." 

construed  as  only  binding  the  obligors  *  Dear  v.  Brannon,  4  Bush,  471; 

for  the  value  of  the  attached  defend-  see  n.  25 ;  case  quoted  as  precedent, 

ant's  interest  in  the  attached  boat.  ^  Hazelrigg  v.  Donaldson,  2  Mete. 

"  Hayman  v.  Hallam,  79  Ky.  389.  445 ;  Inman  v.  Stratton,  4  Bush,  446. 

28  0ppenheimer  v.   Riley,  6  Bush,  ^'  Gray  v.  Merrill,  U  Bush,  633 
118,  122. 
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The  claimant  is  not  liable  on  this  bond,  if  he  have  an  equi- 
table interest  in  the  chattel  levied  upon,  leaving  no  salable 
interest  in  the  execution  defendant.'*  And  so  the  landlord,  or 
a  surety  substituted  to  his  lien,  may  stop  an  execution  sale  by 
such  a  bond  and  defeat  a  recovery  thereon  to  the  extent  of  the 
lien."  If  the  judgment  be  replevied,  it  is  as  much  as  paid, 
but  the  claimant's  bond  is  still  enforcible  for  the  penalty  of 
ten  percent.**  As  the  execution  defendant's  surety  in  the  forth- 
coming bond  can  not  deny  that  the  latter  owns  the  goods,  should 
he  claim  the  goods  and  give  a  "claimant's  bond,''  judgment 
thereon  must  go  against  him.** 

6.  Indemnifying  Bonds,  These  bonds  have  already  been 
referred  to  as  to  their  effect  in  shielding  the  officer  holding  the 
writ."  It  may  be  added  that,  in  the  absence  of  a  clear  statute 
to  that  effect,  a  sheriff  can  not  plead  the  obt-ention  of  an  in- 
demnifying bond  to  an  action  for  levying  a  wrongful  attach- 
ment.^ Suit  may  be  brought  on  the  bond  by  the  defendant 
himself  if  the  property  levied  on  is  exempt  from  execu- 
tion ; "  and  the  holder  of  an  equity  in,  or  of,  a  lien  on  the 
goods  may  recover  on  it."  In  a  case  in  which  the  officer  had 
«old  more  of  the  property  (a  drove  of  hogs)  than  necessary  to 
satisfy  the  execution,  and  actually  paid  too  much  to  the  plain- 
tiff, the  surety  in  the  indemnifying  bond  was  held  for  the 
whole  amount,  including  the  excess.*® 

7.  Bond  or  Recognizance  of  Bail.  No  cases  on  the  con- 
struction of  the  civil  bail  bond  have  been  reported  since  the 
enactment  of  the  first  Code  of  Practice.  The  liability  of  bail 
in  criminal  cases  depends  mostly  on  points  of  criminal  law  for- 
eign to  this  work.     We  may,  however,  refer  to  some  decisions 

M  Williams  v.  Smith,  4  Bush,  540,  290. 

overruling  Watson  v.  Gabby,  18  B.  '*See  st//>rr/,  Sec.  163,  n.22.   Sparks 

M.  660,  and  referring  to  Sec.  484  (now  v.  Shropshire,  4  Bush,  650. 

449)  of  the  Code,  under  which  judg-  ^  Sec  supra.  Sec.  49,  n.  2. 

ment  on  motions  must  be  rendered  "  Lewis  v.  Mansfield,  78  Ky.  460. 

"according  to  law  and  the  rules  of  See  C.  P.,  Sec.  211. 

equity."  ^  Dixon  v.  Bacon,  3  Bush,  534. 

M  Smith  V.  Wells'  administratrix,  4  ^Watte  v.  Cook,  2  Bush,  141. 

Bush,  92.  *«  Secrets   v.    Markwell,  11   Bush, 

•*  Southern  Bank  v.  White,  1  Duv.  816. 
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as  to  what  excuses  non-appearance.  Where  the  accused  was 
in  the  Federal  army  and  unable  to  obtain  a  furlough,  or  had 
been  arrested  by  a  military  officer  of  the  United  States  and 
was  held  in  custody  at  the  time  when  he  should  have  appeared 
in  court,  his  bail  was  excused.*'  That  he  had  been  arrested  in 
another  State  and  held  in  custody  there  was  no  excuse,  for  the 
bail  ought  not  to  have  permitted  him  to  go  there."  Being  in 
custody  under  the  laws  of  Kentucky  on  another  charge  should 
certainly  be  deemed  a  good  excuse,  but  it  was  disallowed  on 
very  narrow  grounds  in  two  cases  where  the  arrest  took  place 
in  another  county,  on  the  very  day  when  the  accused  should 
have  appeared." 

8.  Refunding  Bond,  No  case  is  reported  arising  on  a  bond, 
under  Section  410  (old  440)  of  the  Code,  which  the  plaintiflF 
must  give  to  a  defendant  constructively  summoned  before  tak- 
ing a  judgment  applying  the  latter's  property  to  his  demand. 
But  it  has  been  said  incidentally  that  a  purchaser  under  such 
a  judgment,  who  may  lose  the  benefit  of  his  purchase  upon  a 
vacation  or  avoidance  of  the  judgment,  has  no  right  to  proceed 
upon  such  a  bond.** 

9.  Appeal  and  Supersedeas  Bonds.  The  bond  which  the 
appellant  to  the  Court  of  Appeals  (or  Superior  Court),  in  order 
to  obtain  a  stay  of  proceeding,  must  cause  to  be  executed  by 
one  or  more  sureties  is  "  to  the  efiTect  that  the  appellant  shall 
pay  to  the  appellee  all  costs  and  damages  that  shall  be 
adjudged  ...  on  the  appeal;  also,  that  he  will  .  .  .  per- 
form the  judgment  appealed  from  if  it  should  be  affirmed, 
and  any  judgment  .  .  .  which  the  Court  of  Appeals  may 
render  or  order  to  be  rendered  by  the  inferior  court,  not 
exceeding  in  amount  .  .  .  the  original  judgment  and  all  rents, 
or  hire,  or  damages  to  property,  during   the   pendency  of 


** Commonwealth  v.  Ferry,  2  Duv.  "  Alguire  v.  Commonwealth,  8  B. 

388.    Commonwealth  v.  Webster,  1  M.  849 ;  Kirby  v.  Commonwealth,  1 

Bush,   616.    Whether   the  military  Bush,  118.    It  was  said  in  the  former 

order  was  lawful  or  unlawful  is  im-  case  that  the  accused  showed  by  his 

material,  it  being  vis  major.  presence  in  the  other  county  that  he 

*'  Withrow   V.  Commonwealth,  1  would  not  and  could  not  appear. 

Bush,  17.  **Salter  7.  Dunn,  1  Bush,  811. 
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the  appeal,  of  which  the  appellee  is  kept  out  of  possession 
by  reason  of  the  appeal/'  * 

Unless  a  supersedeas  is  issued  and  served,  and  the  proceed- 
ings are  thus  lawfully  stayed,  the  bond  does  not  take  effect, 
and  the  sureties  are  not  liable.** 

Under  the  present  law  the  bond  is  too  definite  to  leave 
much  room  for  construction,  and  the  earlier  decisions  have 
become  obsolete.  Where  a  decree  dissolving  an  injunction  is 
appealed  from,  the  bondsmen  are  liable  only  for  the  costs 
and  " damages''  adjudged  below,  and  the  costs  and  dam- 
ages on  the  appeal;  the  injunction  bond  alone  must  be 
looked  to  as  security  for  the  judgment  at  law  that  has  been 
enjoined." 

As  far  as  the  bond  is  broken  by  the  appellant's  failing  to 
perform  the  judgment  when  affirmed,  the  action  accrues  at 
once  without  awaiting  the  result  of  an  execution  against  the 
principal.** 

The  **  damages  to  property  "  secured  by  the  bond  do  not 
cover  depreciation  of  land  ;  *•  nor  is  there  any  thing  in  the  bond 
to  cover  the  loss  of  interest  on  a  fund,  the  distribution  of  which 
is  suspended. 

Where  a  judgment  is  superseded,  while  the  defendant's 
property  is  under  the  lien  of  an  execution  on  a  replevy  bond, 
and  this  lien  which  secures  the  replevy  surety  is  thus  destroyed, 
the  latter  has  his  recourse  by  subrogation  on  the  supersedeas 
bondsmen.*® 

10.  Bastardy  Bonds,  Under  the  present  law  the  County 
Court  can  not  require  a  defendant,  who  has  already  given  a 
bond  before  judgment,  to  give  a  new  bond  after  judgment  of 
paternity.  Hence  it  is  no  defense  to  the  former  bond  (that 
the  defendant  will  appear  and  perform  the  judgment,   etc.) 

«  C.  p.,  Sec.  748  (old  887).  «  C.  P.,  Sec.  724  (old  847). 

*«  Wateon   v.  Needham,  M.  S.  0.,  «  Dills  v.  Cecil,  4  Bush,  579— a 

1871,  based  on   Beed  v.  Lander,  6  case  of  appeal  from  Quarterly  to  Cir- 

Bush,  598   (no  damages  on  affirm-  cuit  Court,  where  this  is  the  only  cov- 

ance,  unless  a  supersedeas  is  served),  enant;  held  incidentally  and  as  mat- 

and  followed  by  Superior  Court  in  ter  of  course. 

Barrett  7.  Barrett,  11  Ky.  L.  R.  807.  «>  Watkins  v.  Suter,  11  Ky.  L.  R., 

«  Steele  v.  Wilson,'  9  Bush,  699.  807  (Superior  Court). 
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that  he  was  present  in  court  and  willing  to  surrender  his  body, 
and  that  the  court  refused  to  take  him  in  custodv." 

m 

That  the  mother  has  removed  herself  and  child  from  the 
State  is  no  defense  against  paying  subsequent  instil  11m cuts." 

(Bonds  for  costs  are  omitted,  as  incidents  of  practice. 
Bonds  required  of  guardians  and  committees  in  proceedings 
for  the  sale  of  lands  are  discussed  with  "Bonds  of  Fiduciaries.") 

Sec.  156.  Bonds  of  Fiduciaries.  A  bond  or  covenant  to 
secure  the  faithful  conduct  of  an  executor,  administrator,  com- 
mittee, or  guardian  is  governed  by  the  maxim  already  stated, 
that  it  stands  as  a  good  *'  common  law  bond,"  when  not  taken 
according  to  statute  ;  and  a  trustee's  bond  may  be  valid,  though 
taken  by  a  court  having  no  jurisdiction;  if  in  either  case  by 
color  of  the  void  orders  following  upon  the  execution  of  the 
bond  the  property  of  the  beneficiary  came  into  the  hand  of  the 
acting  fiduciary ;  for  instance,  of  a  person  acting  as  guardian, 
but  not  being  such  in  law,  because  a  former  guardian  had  not 
been  removed.* 

The  wards  may  include  in  a  chancery  suit  against  their 
guardians,  and  the  distributees  or  legatees  in  such  a  suit  against 
the  executor  or  administrator,  the  sureties  of  one  or  of  the  other, 
in  the  first  instance,  and  before  a  balance  has  been  shown  iu 
the  hands  of  either.'  This  is  said  to  be  for  the  benefit  the 
sureties,  as  it  gives  them  an  opportunity  to  contest  the  account. 

1.   Guardian's  Bond — Extent  of  Liability.     By  his  bond  or 


^*  Commonwealth  v.  Douglass,  11 
Bush,  607. 

*^  Commonwealth  v.  Williams,  1 
J.  J.  Mar.  308.  The  object  of  the 
proceeding  is  to  compel  the  father 
to  do  his  duty,  not  to  relieve  the 
public. 

1  Cotton's  g'd'n  v.  Wolf,  14  Bush, 
288.  The  infant  had  no  hand  in  the 
illegal  appointment,  and  should  not 
suffer  by  it.  In  the  older  case,  Ed- 
monds V.  Morrison,  6  Dana,  228 
(1837),  the  sureties  on  the  guardian's 
bond  were  held,  though  his  guardian- 
ship was  so  clearly  against  law  as  to 


make  his  receipt  for  the  ward's  mon- 
eys void.  Clay's  adm'r  v.  Edwards' 
trustee,  84  Ky.  548,  surety  on  trustee's 
bond  void,  though  the  court  taking 
the  bond,  not  having  the  parties  in 
interest  before  it,  had  no  jurisdiction 
to  appoint  him.  And  so  the  Superior 
Court  decided  on  the  bond  of  a  com- 
mittee who  qualified  before  an  in- 
quest had  been  held  on  the  lunatic. 
(Ogilvie  v.  Commonwealth,  11  Ky.L. 
R.  905.) 

*  Carroll  v.  Connet,  2  J.  J.  Mar. 
195, 199 ;  Hutch^^ft  v.  Shrout's  h'rs. 
1  Mon.  206, 
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covenant  the  guardian  is  "  faithfully  to  discharge  the  trust  of 
a  guardian."  The  bond  is  thus  co-extensive  with  the  trust, 
and  the  sureties  can  defend  on  any  ground  on  which  the 
guardian  might  defend.* 

The  guardian  can  not  lawfully  sell  real  estate  without  the 
judgment  of  a  court.  It  is  true,  that  if  he  does  sell,  the  ward 
coming  of  age  can  ratify  the  acli  and  look  to  him  for  the  pro- 
ceeds, but  only  to  him  personally,  not  on  the  bond.*  But  if 
by  giving  a  new  bond  he  obtains  a  judgment  of  sale  and  the 
proceeds  are  paid  to  him,  the  sureties  on  the  bond  given  at  the 
qualification  in  the  County  Court  are  bound,  though  no  money 
could  have  come  to  the  guardian's  hands  without  the  new 
bond.*  As  between  themselves  the  surety  in  the  County  Court 
and  the  sureties  in  the  Circuit  or  Chancery  Court  must  divide 
the  net  loss.* 

Where  a  guardian  upon  the  execution  of  bond  gets  the  pro- 
ceeds of  lands  sold  by  court  for  reinvestment  as  a  "  special 
commissioner,"  there  being  interests  in  remainder,  his  sureties 
on  the  special  commissioner's  bond  will  not  be  excused  be- 
cause the  money  did  not  come  into  his  hands  exactly  in  the 
manner  contemplated  in  the  bond  and  accompanying  orders,  if 
he  was  authorized  to  receive  it;  for  instance,  when  it  was  paid 
to  him  by  the  purchasers,  while  the  order  and  bond  directed 
that  the  commissioner  making  the  sale  should  collect  it  and 
pay  it  over  to  him.'^ 

Only  "  ordinary  diligence "  is  required  from  a  guardian. 
Yet  in  a  late  case  a  pretty  severe  test  was  applied.  For  the 
child  of  a  Union  soldier,  having  no  other  estate  than  claims 


'  FollowB  from  authorities  given  in 
note  2. 

♦  Withers  v.  Hickman,  6  B.  M.  292  ; 
Taylor  v.  Taylor,  Ibid.  669.  These 
cases  were  decided  under  the  act  of 
1S18  (see  suproj  Sec.  74),  which  did 
not  render  the  sale  of  land  by  order 
of  the  Circuit  Court  void  for  want  of' 
bond.  Blbert  v.  Jacoby,  S  Bush, 
642,  was  decided  under  a  modern 
statute,  under  which  the  bond  in  the 


Circuit   Court  is   indispensable  for 
passing  the  title. 

6  Elbert  v.  Jacoby,  just  quoted. 
Since  that  case  the  Code  has  been 
enacted,  requiring  iioo  sureties  in  the 
Circuit  Court.  Quasre :  Do  they  count 
as  one  or  as  two  when  it  comes  to  dis- 
tribution ? 

•  Taylor  v.  Hemingray,  SI  Ky.  168. 

7  Boaz's  adm'r  v.  Milliken,  82  Ey. 
684. 
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for  bounty  and  pension^  a  guardian  was  appointed,  who  ap- 
plied to  the  departments  at  Washington  for  the  allowance  of 
these  claims,  but  resigned  before  they  were  acted  upon.  A 
new  guardian  was  then  appointed,  who  for  two  years  made  no 
inquiry  as  to  the  progress  of  the  claims.  He  found  then  that 
the  former  guardian,  who  was  insolvent  (and  must  have  given 
a  worthless  bond),  had  collected  the  bounty  and  pension 
money  by  the  aid  of  false  certificates  and  untrue  testimony, 
the  bulk  of  it  more  than  ten  months  after  the  date  of  resigna- 
tion. A  majority  of  the  court  (Judge  Pryor  dissenting)  deemed 
this  gross  negligence,  and  held  him  liable  on  his  bond.®  And 
where  a  new  guardian  sued  his  predecessor  alone  for  the  bal- 
ance in  the  latter's  hands,  without  suing  his  surety  with  him, 
and  allowed  the  latter  to  be  discharged  by  lapse  of  time,  it  was 
held  gross  neglect  and  he  liable  on  his  bond  for  the  loss.* 

2.  Administration  and  Execuior^a  Bonds,  An  administrator 
(unless  '*  with  the  will  annexed  ")  has  no  power  over  the  real 
estate,  nor  over  any  rents  arising  from  descended  lands  after 
the  death  of  the  intestate.  An  executor  or  administrator  with 
the  will  annexed  may  have  such  power  under  the  will.  While 
the  bond  of  the  former  only  undertakes  that  he  "  will  well  and 
truly  administer  .  .  .  the  goods,  chattels,  credits,  and  effects 
that  may  come  to  his  hands,"  eto.,  and  will  "  make  .  .  .  distri- 
bution of  any  surplus  money,  effects,  and  rents  which  may  come 
to  his  hands  ...  by  color  of  his  oflBce,"  *®  the  bond  prescribed 
for  the  latter  has  in  place  of  the  latter  clause  the  words:  "and 
the  proceeds  of  any  sale,  and  the  rents  and  profits  of  any  estate 
which  may  come  to  his  hands,  etc.,  by  color  of  his  office,  which 
the  will  empowers  him  to  sell."  '*  The  last  words  are  somewhat 
awkward.  The  word  "  rents  "  has  given  some  trouble.  Often 
the  executor  or  administrator,  with  the  acquiescence  of  the 
heirs,  attends  to  their  lands  and  collects  their  rents.     If  the 

'Hemphill  v.  Lewis,  7  Bush,  216.  sion  of  fact  that  the  guardian  did  the 

Harris  v.  Berry,  82  Ky.  187,  where  best  that  could  have  been  done  for 

a  guardian  was  not  made  liable  for  his  wards. 

not  suing  a  Missouri  executor  and  'G.  St.,  Ch.  89,  Art.  II,  Sec.  9. 

his  sureties  promptly,  decides  no  law  ^^Ibid^  Art  I,  Sec,  5. 

point,  but  simply  draws  the  conclu-  ^^  Ibid,,  Art.  I,  Sec.  6. 
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will  gives  him  no  such  authority,  he  does  not  exercise  a  trust, 
but  a  private  agency  only,  and  his  bondsmen  can  not  be  bound 
for  him.  The  words  in  the  bond  which  have  crept  from  an  old 
into  the  new  statute  are  construed  to  refer  only  to  such  rents 
as  go  to  the  administrator,  either  by  arising  from  an  estate  j9w?* 
autre  vie,  which  under  the  present  law  is  personal  estate  after 
the  death  of  the  first  taker,  or  by  apportioning  the  gale  of 
rent,  unaccrued  at  the  decedent's  death,  or  the  rents  and  profits 
of  an  estate  for  years,"  or  rents  which  the  will  expressly  au- 
thorizes the  executor  to  collect. 

Where  two  or  more  executors,  etc.,  give  a  joint  bond  they 
become  thereby  liable  each  for  the  devastavit  of  the  other, 
which  they  would  not  be  independently  of  the  bond ;  and  the 
responsibility  of  the  executor,  who  has  not  meddled  with  the 
fund,  for  the  doings  of  the  other  is  that  of  a  surety  only,  like 
that  of  those  who  sign  the  bond  as  sureties  eo  nomine}* 

A  very  late  decision  in  the  Court  of  Appeals,  aflSrming  one 
of  two  late  judgments  in  the  Superior  Court,  defines  the  time 
when  the  action  on  the  bond  on  behalf  of  a  distributee  accrues  : 
namely,  in  nine  months  after  qualification,  and  whether  the  ad- 
ministrator's account  be  then  settled  or  not."  The  point  is  so 
held  with  a  view  of  the  running  of  the  Statute  of  Limitations ; 
but  it  would  in  many  cases  be  impracticable  to  maintain  a  suit 
at  so  early  a  time. 

To  "administer"  the  estate  means  to  pay  out  of  it  debts 
and  expenses;  hence  the  form  of  executor's  bond  given  by  the 
statute  since  1852  secures  beyond  a  "  faithful  administration 
also  the  payment  of  legacies  and  the  distribution  of  any  sur- 
plus eifects,"  etc.,  which  last  may  come  into  play  should  the 
will  be  set  aside  after  the  assets  have  come  to  the  executor's 
hands,  or  when  the  testator  dies  intestate  as  to  any  part  of  his 
estate.     Should  these  clauses  in  the  bond  be  omitted,  the  sure- 

"  Wilson  V.  Unselt,  12  Bush,  216.  ex'r  (1889),  Superior  Court,  11   Ky. 

"  Collins   v.^  Carlisle's  heirs,  7  B.  Law  Rep.  307 ;  Donnelly  v.  Pepper 

M.  18.     Qu. :  Can  such  co-executor  (same  year  and  court).    Ibid.  866. 

have  contribution  from  the  nominal  The  former  case  was  afSrmed  in  the 

sureties?  Court  of  Appeals,  June  19,  1890. 

"Robinson's  committee  v.  Elam's 
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ties  would  be  liable  to  the  creditors  only.^  But  where  an  ad- 
ministrator, with  the  will  annexed,  had  given  the  ordinary  ad- 
ministration bond,  the  court  intimated  that  his  sureties  would 
be  nevertheless  responsible  for  the  proceeds  of  the  lands  sold 
under  the  provisions  of  the  will,  as  these  proceeds  come  to  him 
by  color  of  his  office,  and  he  must,  by  the  terms  of  the  bond 
given,  distribute  all  '^surplus  funds"  thus  coming  to  him  "to 
the  persons  entitled  thereto."  " 

The  only  ease  in  which  the  sureties  were  discharged,  because 
the  money  came  to  the  executor's  hands  in  his  character  of  trus- 
tee, is  too  plain  to  establish  a  new  rule.*^ 

3.  Counier-Bonds  and  New  Bonds.  The  General  Statutes,  in 
the  chapter  on  Guardian  and  Ward,  provide  for  additional  se- 
curity to  be  given  by  the  guardian  on  demand  of  the  court,  or 
for  counter-security  to  be  given  on  the  demand  of  one  or  more 
of  the  sureties  in  the  original  bond,*^  and  similarly  in  the 
chapter  on  Executors  and  Administrators;**  but  in  the  chap- 
ter on  Sureties  a  proceeding  is  given  to  the  sureties  in  all  offi- 
cial or  fiducial  bonds,  by  which  the  officer  or  fiduciary  can  be 
removed  from  his  office  or  trust,  unless  he  will  give  a  new 
bond.  *^  If  a  new  bond  is  given,  it  shall  operate  a  discharge 
of  all  the  sureties  making  the  motion  .  .  .  for  the  acts  of  the 
principal  thereafter  done."  ^  They  may  even  ask  indemnity 
for  their  liability  already  accrued. 

Where  an  "  additional  bond  "  is  given,  the  sureties  in  both 
bonds  ought  to  contribute  as  between  themselves,"  Only 
those  sureties  in  the  administration  bond  who  make  the  mo- 
tion are  thus  exonerated.     But  the  new  bond  can  not  under 


i*Carrv.  Bobb,  7  Dana,  417,  and 
three  older  cases.  These  bonds  are 
in  our  days  almost  always  made  out 
on  printed  forms  bound  together  in 
book  form,  and  omissions  can  hardly 
happen.  The  omission  of  that  part 
of  the  bond  which  secures  creditors 
does  not  affect  the  clause  in  favor  of 
distributees.  (Carrol  v.  Connet,  2  J.  J. 
Mar.  195,  199.) 

^•Mobberly  v.  Johnson's  ex'r,  78 


Ky.  278. 

"Neely  v.  Merritt,  9  Bush,  864. 
Executor  was  to  hire  out  slaves  and 
accumulate  a  fund  for  their  benefit  ; 
a  trust  of  indeterminate  length. 

"Cb.  48,  Art.  1,  Sees.  18,  14,  15. 

"» G.  St.,  Ch.  89,  Art.  II,  Sec.  18. 

«>  Ch.  104,  Sec.  6. 

'^  Hutchcraft  v.  Shrout's  heirs,  1 
Mon.  206. 
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this  statute  have  the  effect  of  releasing  the  old  surety  from  re- 
sponsibility for  assets  which  the  administrator  has  already  con- 
verted into  money." 

In  the  case  of  a  personal  representative  the  law  now  says 
that  if  he  "shall  give  a  new  bond  when  ruled  to  do  so  ...  on 
motion  of  a  surety,  his  former  surety  shall  not  be  bound  for 
any  act  of  his  done  after  the  execution.^'" 

Sec.  157.  Officers  and  Public  Agents — Validity  op 
Bond.  The  surety  in  an  official  bond  may  execute  it  through 
an  agent  appointed  in  writing  signed  by  him,  and  a  bond  loses 
none  of  its  statutory  character  by  being  thus  executed."  Nor 
is  it  any  objection  to  an  official  bond  accepted  by  the  County 
Court  and  otherwise  identified  that  the  clerk  failed  to 
attest  it.* 

Suits  upon  bonds  for  the  faithful  performance  of  public  du- 
ties are  most  frequently  brought  by  litigants  and  other  private 
parties  who  suffer  from  the  breach  of  duty.  The  county  judge, 
or  other  official,  who  accepts  or  attests  the  bond  of  a  sheriff  or 
other  officer  or  public  agent,  and  thus  enables  him  to  handle 
the  money  or  property  of  such  parties,  is  in  no  sense  the  agent 
of  the  latter,  and  they  ought,  according  to  the  principle  here- 
tofore illustrated  in  the  case  of  an  attachment  bond,*  not  to 
suffer  by  the  shortcomings  of  such  judge  or  other  official.     In 


"Pepper  v.  Donnelly,  87  Ky.  268. 
Such  seems  to  us  the  principal  mean- 
ing of  "  any  act  of  his,"  though  it  is 
not  explained  in  this  case. 

«Gen.  Stat.,  Ch.  89.  Art.  II,  Sec. 
18.  It  will  be  necessary  for  a  full 
understanding  of  this  subject  to  read 
together  this  and  the  preceding  sec- 
tion from  the  chapter  on  Executors 
and  Administrators,  and  Ch.  48,  Art. 
I,  Sees.  18, 14, 16,  on  the  New  or  Ad- 
ditional Bonds  of  Guardians,  with  the 
first  six  sections  of  Ch.  104  (Sure- 
ties), in  order  to  obtain  a  full  survey 
of  the  subject. 

^Basham  v.  Commonwealth,  18 
Bush,  86,  41  (the  bond  was  enforced 


by  motion);  but  an  agent  authorized 
to  sign  certain  names  to  "  any  bond, 
that  may  by  law  be  required  of  a 
sheriff,"  can  not  under  such  a  power 
add  their  names  to  a  bond  given  and 
accepted  several  months  before.  A 
power  of  attorney  to  sign  as  surety 
must,  under  a  statute  to  be  discussed 
hereafter,  be  signed  by  him  who  grants 
the  power  in  person,  not  by  another 
in  his  presence.  (Dawson  v.  Lee,  8S 
Ky.  49). 

'  Common  w'lth  v.  Gabbert,  6  Bush, 
488. 

'See  Cook  v.  Boyd,  tupra^  165,  n. 
26. 
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fact;  according  to  the  principle  established  elsewhere  and  fol- 
lowed in  Kentucky,  as  will  be  shown  in  the  next  section^  not 
even  the  people  of  the  State  or  of  a  county  should  lose  their 
recourse  on  a  bond  by  the  'mistake  or  misfeasance  of  the  officer 
who  received  it. 

It  was  rightly,  from  this  standpoint,  held  that  two  sureties 
for  a  warehouse  keeper,  under  an  old  tobacco  warehouse  law, 
were  bound  by  their  signatures  to  the  consignors  of  tobacco, 
though  the  name  of  another  surety,  which  had  been  forged 
by  the  principal,  was  on  the  bond  before  they  attached  their 
names,  which  could  not  have  happened  if  the  clerk  (of  the  Al- 
dermen) intrusted  with  the  business  had,  according  to  law,  in- 
sisted on  causing  all  the  bondsmen  to  sign  their  names  in  his 
presence.*  In  this  case  a  Kentucky  decision  on  a  bond  for 
discharging  an  attachment,  similarly  signed,  and  heretofore 
quoted,  and  a  case  from  Illinois,  just  then  published  in  a  law 
monthly,*  were  spoken  of  as  the  only  authorities  in  point ;  and 
these  being  in  direct  conflict,  the  Court  of  Appeals  followed 
its  own  precedent  as  the  settled  law  of  the  State.  But  three 
years  later  this  authority  and  the  precedent  therein  relied  upon 
were  both  ignored.  In  a  suit  by  an  execution  creditor  against 
the  sureties  in  the  sheriflPs  bond  for  money  collected  and  with- 
held, the  sureties  pleaded  "  that  when  they  signed  the  sheriflPs 
bond  the  name  of  D.  V.  B.  was  to  it  as  surety ;  that  they 
signed  and  acknowledged  it  in  the  presence  of  the  County 
Court,  which  together  with  W.  J.  B.,  the  principal,  repre- 
sented that  said  D.  V.  B.  had  signed  the  bond,  whereas  he 
had  not  signed  it ;  that  it  was  not  his  act  and  deed ;  wherefore, 
they  say  it  is  not  their  act  and  deed."  This  plea  was  held 
good  mainly  on  the  strength  of  the  Illinois  case,  meanwhile 
published  in  the  regular  reports,  which  had  before  been  re- 
jected as  an  authority,  and  without  any  reference  to  the  Ken- 
tucky cases.*     And  where  ten  men  had  signed  a  letter  of  attor- 

*  Terry  &  Bell  v.  Hazlewood,  1  •Chamberlain  v.  Brewer,  8  Bush, 
Duv.  104.  661.    The  writer  was  first  impressed 

*  Cook  V.Boyd,  16  B.M.  666;  Seely  with  the  need  of  a  Kentucky  law 
V.  The  People,  Amor.  L.  Reg.  for  book  by  the  course  of  the  court  in 
1868;  since  published  in  27  Illinois.  this  case. 
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ney^  authorizing  their  names  to  be  put  to  a  sheriff's  bond,  and 
before  it  was  used  three  of  them  had  their  names  erased,  and 
the  other  seven  names  were  appended  by  the  attorney  named 
to  the  bond ;  in  a  suit  upon  it  they  were  let  off  on  a  special 
plea  of  non  est  factum,  the  court  saying  that  common  prudence 
would  have  taught  the  county  judge  to  look  into  the  cause  of 
the  apparent  erasure  of  names;  as  if  the  county  judge  were 
the  agent  of  those  who  suffered  from  the  want  of  a  valid  bond.^ 

Another  great  danger  of  loss  to  litigants  from  a  worthless 
sheriff's  bond  comes  through  a  doctrine  first  fully  announced 
in  1868.  One  of  the  proposed  sureties,  whose  name  was  in- 
cluded with  six  others  in  an  order  of  the  County  Court  accept- 
ing them  as  sureties  for  the  sheriff  on  his  general  bond,  by  ac- 
cident failed  to  sign  it;  the  other  six  did  sign.  It  was  held 
that  the  bond  signed  by  the  latter  alone  was  invalid,  never 
having  been  accepted  by  the  County  Court;  and  as  the  Com- 
monwealth could  only  act  through  the  records  of  that  court, 
the  bond  stood  as  if  never  delivered.® 

The  rule  of  the  "good  common  law  bond  "  has  been,  how- 
ever, applied  to  these  public  bonds.  Where  a  tobacco  ware- 
houseman with  his  sureties  executed  a  bond  in  pursuance  of 
a  statute  which  had  been  repealed  a  few  days  before,  the  new 
statute  prescribing  a  heavier  penalty  and  somewhat  more  bur- 
densome conditions,  the  bond,  though  payable  to  the  Com- 
monwealth, was  enforced  on  behalf  of  a  consignor  of  tobacco, 
suing  in  his  own  name  for  misapplied  proceeds  of  sale."  And 
the  bondsmen  of  a  sheriff  or  constable  are  liable  for  his  col- 
lections, though  he  was  not  eligible.'® 


'  Bracken  County  Commissioners 
V.  Daum,  80  Ky.  388. 

*  Fletcher  v.  Leight,  Barret  &  Co., 
4  Bush,  803,  relying  on  what  was 
said  in  Commonwealth  v.  Davis,  9 
B.M.  138:  "Without  such  acceptance 
it  was  not  a  good  statutory  bond ;  and 
although,  if  executed  to  the  relator, 
it  might  have  been  a  good  common 
law  bond,  it  is  of  no  avail  as  a  bond 
to  the  Commonwealth,"  etc.  But  a 
declaration  not  averring  acceptance 


was  there  held  good,  because  the  de- 
nial should  come  from  the  defense. 

•Lane  v.  Kasey.l  Met.  410.  When 
the  statute  named  a  penal  sum  for 
the  sherifiTs  bond,  the  insertion  of  too 
large  or  too  small  a  sum  did  not  ren- 
der the  bond  void.  (Grimes  v.  Butler, 
2  Bibb,  182;  Johnson  v.Owathmeyi 
Tbid,  196). 

*<* Commonwealth  for  Harris  v. 
Teal,  14  B.  M.  29;  Jones  v.  Gallatin 
County,  78  Ky.  491. 
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As  the  County  Court  may  from  time  to  time  look  into  the 
sufficiency  of  the  three  bonds  of  the  sheriff  (State  revenue, 
county  levy,  and  general)  and  to  call  for  additional  bondsmen, 
it  follows  that  the  voluntary  signature  of  such  new  bondsmen, 
recited  in  an  order  of  the  court,  is  not  without  consideration  ; 
they  help  to  keep  the  sheriff  in  office,  and  their  liability  is 
"  statutory.'^ " 

Under  the  Revised  Statutes  it  was  the  duty  of  the  County 
Court  to  require  from  the  sheriff,  in  each  year,  at  its  January 
or  February  term,  a  bond  for  the  State  revenue,  and  to  re- 
move him  upon  failure  to  give  it:  then,  without  any  authority, 
to  take  an  oHginal  bond  for  that  purpose  at  a  later  day.  Hence, 
where  such  bonds  were  taken  later  they  had  no  statutory  force, 
and  would  neither  sustain  a  summary  motion  for  judgment, 
nor  raise  a  lien  on  the  land  of  the  bondsmen,  though  these 
might  yet  be  liable  in  an  action.^'  The  General  Statutes  and 
the  present  Revenue  Law"  demand  this  bond  to  be  given  by 
the  first  Monday  in  January,  and  they  repeal  by  omission  an 
act  of  1869,  which  gave  the  full  statutory  force  to  a  revenue 
bond  taken  after  the  prescribed  time."  Under  this  present 
law  a  County  Court,  being  on  the  first  Monday  in  January 
dissatisfied  with  the  bond  then  offered,  allowed  it  to  be  com- 
pleted on  Tuesday  and  then  accepted  it,  but  dated  its  order 
back  to  Monday.  The  sureties  were  allowed  to  impeach  this 
record  (being  that  of  a  limited ,  inferior  court)  by  parol  proof, 
and  the  summary  proceedings  against  them  were  disallowed.** 

Where  the  court,  before  the  present  statute  as  to  bonds  of 
Master  Commissioners  and  Receivers,'*  took  a  general  bond 
from  its  Master  Commissioner  instead  of  a  separate  bond  on 
each  sale,  the  sureties  on  this  general  bond  were  held  bound 
for  a  defalcation."  And  where  a  court  extends  the  time  within 
which  a  receiver  may  account  for  an  estate  in  his  hands  upon 

^^  Com'th  V.  Adams,  uH  supra,  12  Bush,  860. 

"  Calloway  v.  Commonwealth,  4  ^  Commonwealth    v.  Yarbrough, 

BuBh,  888;  Hall  y.  Commonwealth,  84  Ey.  496. 

8  BuBh,  878,  882.  ^*  Act  of  1874 ;  B.  and  F.  G.  St.,  p* 

i*0.  St.,  Cb.  92,  Art.  VIII,  Sec.  989,  under  Ch.  76;  as  to  receiyers  of 

8;  B.  and  P.  St.,  p.  1072.  Louisville  Ch*y.  Court,  C.P.,  Sec.  786. 

**  See  Grundy  ▼.  Commonwealth,  "  Ellis  v.  Carr,  1  Bosh,  627. 
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his  giving  bond  with  surety,  such  bond  is  not  unlawful,  but  is 
an  allowable  method  of  securing  the  fund  which  is  construct- 
ively in  court.*® - 

Alterations  or  erasures  in  an  official  bond,  after  it  is  signed, 
stand  on  the  same  ground  as  in  any  other  written  instruments* 
(See  a  later  section  on  this  subject.) 

Sec.  158.  Oppcial  Bonds — Extent  of  Liability.  To 
construe  an  official  bond  is  little  else  than  to  define  the  officer's 
duties.  Where  the  Commonwealth  at  large,  or  on  behalf  of 
the  people  of  a  county,  is  the  party  in  interest,  it  stands  to  the 
sureties  pretty  much  in  the  attitude  of  the  obligee  in  an  ordi- 
nary bond  between  man  and  man.  Yet  it  is  no  defense  to  the 
sureties  that  the  loss  could  happen  only  through  the,  unlawful 
neglect  of  other  officers  of  the  Commonwealth,  who  should  have 
kept  their  principal  in  check,  sued  him  while  solvent,  etc.^  Nor 
is  it  a  defense  that  after  the  bond  was  given  the  legislature 
has  increased  the  duties  of  the  principal  or  his  opportunities  to 
handle  money;  thus,  where  a  special  county  tax  was  authorized 
after  the  sheriflF  had  given  his  county  revenue  tax,  the  sureties 
were  held  bound  for  its  proceeds.' 

The  sheriff  gives  three  bonds:  the  general  bond,  mainly  to 
secure  litigants,  the  State  revenue  bond,  and  the  bond  for  the 
levy  and  *'  public  dues  "  of  the  county.  Where  a  railroad  tax 
is  voted  by  the  county,  its  proceeds  as  "  public  dues  "  are  se- 
cured by  the  last  of  these  bonds  ;  the  sureties  on  the  first  named 
bond,  notwithstanding  its  very  broad  terms,  are  not  bound  for 
it.'  It  was  also  held,  in  1859,  that  a  railroad  tax  was  com- 
prised in  the  word  "  county  levy,''  as  used  in  one  of  the  bonds 
which  the  sheriff  might  give,  with  the  alternative  at  that  time 
of  some  other  person  being  appointed  collector  thereof;  and 


"Rowlet  V.  Eubank,  1  Bush,  477. 

"  Terry  &  Bell  v.  Hazlewood,  tUn 
stipra. 

^  Commonwealth  v.  Tate,  12  Ky. 
L.  B.,  p.  1  (as  to  State  Treasurer), 
following  Bonta  v.  Mercer  County 
Court,  7  Bush,  676  (sheriff  owes  the 
county  revenue  not  to  the  County 
Court,  but  to  the  people  of  the  coun- 


ty) ;  ^Iso  Elliott  County  v.  Kitchen, 
14  Bush,  289;  same  doctrine  held  by 
S.  C.  U.  S.  in  U.  S.  V.  Kirkpatrick,  9 
Wheaton. 

^Commonwealth  v.  Gabbert,  6 
Bush,  488,  following  Bartlett  y.  Pra- 
ther,  2  Bibb,  58. 

'  Anderson  y.  Thompson,  10  Bush, 
182. 
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though  he  gave  an  additional  bond^  under  an  order  of  court^ 
for  the  collection  of  the  railroad  tax,  the  sureties  on  the  more 
general  bond  for  "county  levy"  remained  bound.* 

A  sheriff  is  not  responsible  on  his  bond  for  money  which 
he  does  not  collect  by  virtue  of  his  oflSce.  Hence,  if  an  execu- 
tion is  stayed  by  the  plaintiff,  in  which  case  the  sheriff's  power 
would  cease,  his  bondsmen  are  not  responsible  for  money 
which  the  defendant  may  pay  to  him  thereafter.  But  the  lan- 
guage of  the  return,  which  shows  a  levy,  and  a  stay  by  plain- 
tiff's orders  immediately  thereafter,  will  be  rather  construed  to 
mean  a- mere  postponement  of  the  sale,  and  parol  evidence  is 
admissible  to  show  such  to  have  been  the  fact ;  as  the  sheriff's 
return  is  not  conclusive  in  his  own  favor,  even  in  an  action 
other  than  for  a  false  return.*  A  constable,  however,  is  liable 
on  his  bond  for  simple  collections,  without  any  process,  but 
only  for  amounts  within  the  jurisdiction  of  the  inferior  courts 
whose  process  he  serves.' 

It  was  laid  down  as  the  rule  in  a  suit  on  a  constable's  bond, 
and  would  apply  as  well  to  the  bond  of  a  sheriff  re-elected  to 
office,  that  a  new  bond  secures  only  process  put  into  the  offi- 
cer's hands  after  he  qualifies  by  giving  such  bond,  not  money 
collected  after  the  execution  of  the  bond  upon  process  put  into 
his  hands  before  it  was  executed.^ 

In  one  reported  Kentucky  case  only,'  the  apportionment  of 
a  defalcation,  which  ran  on  through  two  bonded  terms,  among 
the  sureties  in  the  two  bonds,  came  up  for  decision.  The 
sheriff  had  collected  the  county  levy  for  two  years,  giving  a 
new  bond  for  the  collection  of  each  year  as  the  law  provides. 
At  the  end  of  the  first  year  a  balance  of  $2,407  was  found  in 
his  hands,  which  may  have  been  made  up,  in  whole  or  in  part, 
of  uncollected  bills.  The  payments  made  to  county  creditors 
during  the  next  year  exceeded  this  balance  greatly.  In  the 
absence  of  proof  to  the  effect  that  he  had  made  the  payments 

*Taylop  V.  Nunn,  2  Met.  199,  203,  'Com'th  v.  Sommers,  8  Bush,  656. 

and  MS.  Op.  in  Sloan  v.  Ellts  there  Tfioswell  v.  Sheriff,  8  Bush,  97. 

quoted.  *  Helm  v.  The  Commonwealth,  79 

*Chamberlin  v.  Brewer,  8  Bush,  Ky.  67. 
661. 
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out  of  the  collections  of  the  second  year,  the  rule  laid  down 
by  Judge  Story  in  U.  S,  v.  Kirkpatrick  was  followed :  that  is, 
the  first  payment  was  applied  to  the  oldest  debt,  and  thus  the 
burden  of  the  final  deficit  was  thrown  wholly  on  the  signers 
of  the  second  bond. 

Sec.  159.  Other  Bonds  and  Covenants.  By  an  act  of 
1812,  re-enacted  in  the  Revisions,  "  all  unsealed  writings  stand 
on  the  same  footing  with  sealed  writings,"  but  the  considera- 
tion of  all  writings  may  be  impeached  or  denied.^  Every 
written  contract  being  thus  a  "  deed,"  the  strict  common  law 
rules  which  had  governed  sealed  instruments  naturally  fell 
into  disuse:  such  as  the  old  rule  against  filling  blanks  in  a 
bond  under  parol  authority.*  A  seal  or  scroll  is  not  attached 
to  the  bonds  having  the  force  of  a  judgment,  or  otherwise 
taken  in  the  course  of  judicial  proceedings,  or  to  bonds  for  the 
faithful  conduct  of  fiduciaries  and  officers,  any  more  than  to  con- 
tracts between  man  and  man.  Ordinary  mercantile  contracts 
are  made  every  day,  and  the  signature  of  the  principal  is  ap- 
pended by  clerks  or  business  managers  who  hold  no  written  au- 
thority ;  in  other  words,  contracts  having  the  force  of  a  "deed'* 
are  made  by  attorneys  not  appointed  by  "deed,"  and  acting 
under  an  implied  authority  only;  the  commonest  case  is  that 
of  partners,  who  are  agents  for  each  other,  in  putting  the  firm 
name  to  their  commercial  paper  and  other  obligations.'  But, 
notwithstanding  the  act  of  1812,  which  seemed  to  destroy  the 
distinction  between  sealed  and  unsealed  obligations,  it  has  been 
held  that  by  affixing  a  seal,  or  even  a  scroll  (or  ac^'awt),  to  his 
firm  signature  a  partner  exceeds  his  powers,  and  the  writing 
will  no  longer  bind  his  companions.* 

» Rev.  Stat.,  and  Gen.  Stat.,  Ch.  22,  Trimble  v.  Coons,  2  A.  K.  Mar.  376; 

Sees.  2  and  8;  M.  and  B.,  I,  348;  Doniphan  v.  Gill,  1  B.  M.  199,  and 

4  Lltt.  Laws  of  Ky.  884.  recognized  in  the  cases  given  in  note 

^See  supra^  Sec.  154,  n.  23.  3;  Cummins  v.  Cassily,  6  B.  M.  74, 

'Southard  v.  Steele,  8  Mon.  486  where  all  the  cases  are  reviewed.  An 

(1826),  the  authority  of  one  partner  instrument  which  would  have  been 

to  bind  the  other  by  an  unsealed  sub-  binding  on  the  partners  without  the 

mission  to  arbitrators  is  recognized ;  seal  was  avoided  by  its  presence.   In 

Montgomery  v.  Boone,  2  B.  M.  244,  Lewis  v.  McCart  it  was  said,  that 

a  case  of  a  promissory  note  sued  on  though   implied  authority  was  not 

as  a  specialty.  sufficient,  express  authority  by  parol 

*  McCart   v.  Lewis,  2  B.  M.  267;  or  recognition  might  be. 
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The  law  imparting  the  force  of  a  sealed  instrument  to  a 
writing  simply  signed  has  never  been  extended  to  a  bill  of 
exchange,  either  as  against  the  acceptor,  or  the  drawer,  or  in- 
dorser,*  nor  to  the  indorsement  of  a  negotiable,  or  the  assign- 
ment of  a  no n -negotiable  note,®  nor  to  mere  receipts  or 
acknowledgments,  nor  to  a  memorandum  in  writing  which  may 
take  a  promise  out  of  the  Statute  of  Frauds. 

Coming  to  "  bonds,''  in  the  narrower  sense,  those  with  a 
condition,  we  may  first  mention  those  securing  the  faithful 
performance  of  duty  by  employes,  such  as  cashiers  of  banks. 
There  need  not  be  a  formal  acceptance  of  such  a  bond  ;  if  the 
employe  is  allowed  to  act  under  it,  the  consideration  for  the 
bond  arises,  and  it  stands  as  accepted  and  is  in  forced  An 
arrangement  which  is  brought  home  to  the  bondsmen  (for  in- 
stance, by  the  by-laws  of  a  banking  company  for  whose  cash- 
ier they  become  bound),  that  they  are  not  to  be  released  from 
continuing  liability  by  new  and  additional  bonds,  is  not  against 
the  policy  of  the  law,  and  will  be  enforced.* 

Where  a  written  contract,  which  in  law  is  a  bond,  attempts 
to  secure  the  payment  of  damages  by  liquidaiing  them,  the 
tendency  in  Kentucky  is  to  treat  such  liquidation  as  a  mere 
penalty,  to  be  enforced  no  further  than  damage  has  been  sus- 
tained ;  and  such  damage  must  be  proximate,  and  not  merely 
the  loss  of  an  opportunity  to  make  profits.  A  lot  was  sold  on 
credit  for  a  distillery ;  the  vendor  agreed  to  do  some  filling 
and  other  work  upon  the  lot  within  a  stated  time,  and  to  pay 
as  "  liquidated  damages  "  $20  for  the  delay  of  each  day  there- 
after, to  be  deducted  from  the  purchase  money.  Though  the 
uncertainty  of  the  loss  of  profits  in  the  business  of  distilling 
seemed  to  call  for  a  liquidation  of  damages,  the  court  treated 
them  as  a  mere  penalty  to  cover  either  actual  outlays  only  by 
the  obligees,  or  the  cost  of  finishing  the  work  undertaken  by 
the  seller,  and  rejected  the  distinction  between  "  deducting " 

*  Assumpsit  was  the  remedy  before  •  See  infra,  Sec.  168. 

the  Code.     Anderson  v.  Anderson,  4  ^  Graves  v.  Lebanon  Nat  Bank, 

Dana,  868;  Breckinridge  v.  Shrieve,  10  Bush,  28. 

Ibid,  875;  Tribble  v.  Oldham,  6  J.  J.  'Pendleton  v.  Bank  of  Kentucky, 

Mar.  187.     But  a  warranty  inserted  1  Mon.  178,  177. 
in  the  receipt  is  a  sealed  contract. 
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the  damages  from  the  purchase  money  and  setting  them  off 
ad  infinitum:  thus  giving  to  the  liquidation  an  unreasonable 
meaning,  with  a  view  of  turning  it  into  a  mere  penalty.* 

That  in  some  cases  *'  liquidated  damages  "  will  be  allowed 
to  stand  was  admitted,  but  when  such  cases  would  arise  was 
not  clearly  indicated. 

We  have  spoken  of  title  bonds  as  creating  an  equity  in 
land ;  we  have  shown  what  title  and  what  deed  the  obligee 
may  demand,  and  that  the  obligor  can  hardly  be  put  perma- 
nently into  default,  except  by  judgment  for  damages  against 
him.^*^  But  where  a  man  binds  himself  to  convey  land  which 
he  knows  that  he  does  not  own,  or  where,  after  his  bond  for  a 
conveyance,  he  sells  the  land  to  another,  he  is  at  once  in  de- 
fault and  deemed  guilty  of  fraud."  In  such  cases  he  must  pay 
by  way  of  damages  the  value  of  the  land  at  the  time  when 
the  deed  or  delivery  of  the  land  may  be  demanded  ; "  while,  in 
the  absence  of  fraud,  the  executory  phase  of  the  bond  will  be 
construed  like  the  warranty,  which  is  expected  to  take  its  place 
in  the  deed  of  conveyance :  the  obligor  will  be  liable  only  for 
the  value  at  the  time  of  the  bond,  to  be  gathered  from  that 
document ;  that  is,  for  the  purchase  price  therein  expressed, 
and  if  nothing  has  been  paid,  he  will  be  liable  for  nominal 
damages  only.  Unless  the  vendor  willfully  disposes  of  the 
land  it  is  not  necessary  for  the  vendee's  protection  to  give  him 
damages  for  the  loss  of  a  good  bargain,  as  in  the  case  of  a  con- 
tract for  grain  or  provisions ;  for  he  can  enforce  the  bargain 
specifically  as  long  as  the  vendor  holds  the  land,  while  he  can 
not  thus  enforce  a  contract  for  the  purchase  of  goods. 

Bonds  of  counties,  towns,  railroad  companies,  etc.,  issued 
for  the  purpose  of  raising  money,  and  made  payable  to  order 
or  bearer,  may  be  classed  along  with  negotiable  notes. 


»  Hahn  v.  Horstman,  12  Bush,  249. 

i<>See  supra,  Sec.  80,  nn.  2,  3,  6, 
also  for  adjustment  of  accounts  upon 
a  rescission. 

^*McConneirs  heirs  v.  Dunlap's 
dev's,  Hardin,  41;  value  in  such  case  to 
be  estimated  by  jury  as  of  time  of  in- 
quiry; approved  in  three  cases  in  2 


Bibb,  pp.  47,  440,  and  548. 

"  Stephenson  v.  Harrison,  3  Litt. 
170, 174.  And  if  in  such  case  there 
is  a  partial  default,  the  obligor  can 
not  clear  himself  by  praying  a  jyro 
rata,  as  he  might  do  in  a  case  of  good 
faith,  but  must  pay  the  value  of  the 
part  which  he  can  not  convey. 
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Note. — Bills  of  Exchange  are  governed  by  the  "  Law  Merchant,"  the 
slight  modifications  of  whioh  by  Kentucky  statute  are  stated  in  Section  160. 
The  law  between  assignor  and  assignee,  as  given  in  this  chapter,  applies  not 
only  to  notes,  but  also  to  bonds,  including  bonds  for  the  conveyance  of  land. 


Section  160.  Notes  Negotiable  and  Discounted  in 
Bank.  Not  only  every  promissory  note,  as  we  have  seen 
supra,  in  Section  113,  but  "  all  bonds,  bills,  or  notes  for  money 
or  property  "  are  assignable,  80  as  to  vest  the  right  of  action 
in  the  assignee.*  But  even  promissory  notes  are  not  negotia- 
ble. The  innocent  holder  for  value  does  not  hold  the  note 
"  free  of  equities,"  nor  is  the  indorser  liable  for  its  payment 
upon  notice  of  dishonor.*  But  by  Section  21  of  the  same 
chapter,  formerly  only  by  special  provisions  in  the  charter  of 
each  bank,  promissory  notes  '*  payable  and  negotiable  at  any 
bank  incorporated  under  the  law  of  this  Commonwealth,  or 
organized  in  this  Commonwealth  under  any  law  of  the  United 
States,  which  shall  be  indorsed  to  and  and  discoanted  by  the 
bank  at  which  the  same  is  payable,  or  by  any  other  of  the 
banks  in  this  Commonwealth  as  above  specified,"  are  "  placed 
on  the  same  footing  as  foreign  bills  of  exchange."     The  word 

^  Gen.  Stat.,  Ch.  22,  Sec.  6.  <'  in  the  same  manner  as  bills  of  ez- 

'It  is  pointed  out  in  Small  wood  v.      change/'  which  are  found  in  the  Stat- 
Woods,  1  Bibb,  644,  that  the  words      ute  of  Anne,  are  here  omitted. 
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negotiable  is  not  essential,  but  the  words  "  to  order,"  which 
imply  negotiable  paper,  are  held  equivalent  to  it.*  As  was 
held  in  an  early  case,*  an  averment  that  such  a  note  has  been 
indorsed  to,  and  is  now  held  by  the  bank,  implies  an  allega- 
tion that  it  was  discounted  by  it;  but  the  common  practice  in 
pleading  is  to  allege  the  discount  in  so  many  words.  The 
meaning  of  the  term  is  this :  that  the  bank  gave  for  the  note 
a  sum  equal  to  its  face,  less  unaccrued  interest.  The  defend- 
ant may  show  that  there  was  no  discount,  but  that  the  note 
was  taken  as  a  collateral  security  only. 

Neither  is  the  present  statute,  nor  were  the  clauses  of  the 
old  bank  charters  which  placed  notes  "  negotiable  and  pay- 
able at  some  other  bank  "  on  the  footing  of  bills  of  exchange, 
satisfied  by  naming  a  private  bank  as  place  of  payment.* 

When  by  discount  at  bank  the  note  has  been  turned  into  a 
bill  of  exchange,  it  retains  such  character  though  it  be  after- 
ward indorsed  by  the  bank  to  some  one  else,  or  taken  up  by 
the  indorser,  himself  an  indorsee  and  innocent  holder;®  and 
he  can  enforce  the  note,  like  the  bank,  regardless  of  the 
maker's  equities.  Not  so  when  the  original  payee,  or  a  holder 
who  took  the  note  with  notice  of  the  equities,  takes  it  up  from 
the  bank.^ 

The  question  how  a  party  who  takes  such  a  note  in  good 
feith,  but  having  learned  of  a  defense  to  it,  has  it  discounted 
purposely  to  defeat  those  equities,  would  stand  toward  the 
maker  after  taking  it  up  in  bank,  has  been  raised  at  the  bar, 
but  never  decided  by  the  Court  of  Appeals. 

The  Law  Merchant  of  England  and  America  applies  in 
Kentucky  as  elsewhere  to  corporate  and  municipal  bonds.® 

"  Grace "  is  allowed  in  Kentucky  on  negotiable  bills  and 
notes,  including  sight  drafts.?     The  bank  holidays  are :  The 

'McCormick  v.  Clarkson,  7  Bush,  ^Bainbridge  v.  City  of  Louisville, 

519  (187-).  83  Ky.  281   (so  treated  as  matter  of 

*  Grey  &  Powers  v.  Bank  of  Ky.,      course). 

2  Litt.  878  (182-).  »It  was  said  in  Goddin  v.  Shipley, 

*  Campbell   v.  Farmers    Bank   of      7  B.  M.  576,  that  the  allowance  of 
Kentucky,  10  Bush,  158  (187-).  grace  in  another  Stftte  is  not  a  mat- 

^Spencery.  Biggs,  2  Mete,  123, 126      ter    of  general   mercantile   law   of 
(1859).  which  the  courts  can  take  notice,  but 

^  Tuggle  V.  Adams,  8  Mar.  480.  must  be  proved. 
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22d  of  February,  4th  of  July,  the  25th  of  December,  and  "all 
days  appointed  by  the  President  or  Governor  as  days  of 
fasting  and  thanksgiving."  When  a  holiday  falls  on  a  Sunday 
it  is  kept  on  the  next  day,  and  bills  or  other  papers  then  ma- 
turing must  be  paid  on  the  preceding  Saturday." 

By  statute  the  notary  protesting  a  bill  or  note  sends  out  the 
notices  of  dishonor,  and  his  recital  in  the  protest  is  proof  of 
the  time  and  manner  of  sending ;  and  where  a  notary  in  a 
sister  State  does  so  under  its  laws,  his  certificate  to  that  effect 
is  made  proof  of  the  fact  here." 

Sec.  161.  Notes  Negotiable  under  Foreign  Law. 
If  a  note  is  made  payable  at  some  place  in  a  State  whose  laws 
put  all  promissory  notes  drawn  in  that  form  on  the  foot- 
ing of  inland  bills,  or  is  dated  in  such  a  State,  and,  bearing 
no  place  of  payment,  is  presumably  payable  therein,  the  courts 
of  Kentucky  will,  as  against  the  maker,  treat  it  as  commer- 
cial paper;  but  the  foreign  law  must  be  fully  and  distinctly 
set  forth.*  In  an  early  case,  where  the  form  of  the  remedy 
dispensed  with  a  formal  pleading  of  the  foreign  law,  it  was 
held  that  the  innocent  holder  for  value  of  a  note,  payable  at 
the  United  States  Bank  of  Pennsylvania,  could  recover  on  it, 
though  the  contents  had  before  the  indorsement  been  fully 
paid  to  the  payee,  upon  proof  that  such  a  note  by  the  law  of 
Pennsylvania  falls  under  the  law  merchant.*  The  report  does 
not  set  forth  where  the  note  was  dated,  nor  where  it  was 
transferred;  but  the  place  of  transfer  would  be  immaterial  as 
against  the  maker. 

In  a  case  no  longer  binding,  where  a  note  had  been  made 
at  Memphis  in  Tennessee,  dated  and  payable  there,  and  was 
indorsed  in  Tennessee  to  a  purchaser  in  good  faith  for  value, 
and  by  him  to  plaintiff,  w^ho  brought  suit  on  it  in  Kentucky, 
a  set-off  between  the  maker  and  payee  was  allowed  by  the 
Court  of  Appeals,  on  the  ground  that  the  allowance  of  set-offs 
relates  to  the  remedy,  and  must  be  governed  by  the  lex  fori? 

The  court  would  not  see  that  the  indorsement  in  Tennessee 

10  Gen.  Stat.,  Ch.  61.  ^  Tyler  v.  Trabuo,  8  B.  M.  806. 

"  Ibid,,  Ch.  79,  Sees.  5  and  6.  '  Davis  v.  Morton,  Gait  &  CJo.,  5 

1  Roots  V.  Merriwether,  8  Bush,  401.       Bush,  160. 


iliiut?!'  its  law  laiaou  a  |/j.aviuj  wa    v/vaawm^v   Nf%^w.«w.<w... 

and  indorsee,  leaving  no  room  for  a  set-off  against  the  payee, 
who  to  this  new  contract  was  but  a  stranger.  The  decision 
was  not  well  received,  and  has  very  lately  been  expressly  over- 
ruled/ and  set-offs  are  now  ruled  out  in  like  manner  as  other 
"  equities." 

But  the  rights  of  the  holder  against  the  indorser  do  not 
depend  on  the  place  where  the  note  is  payable,  but  on  the 
place  at  which  it  is  assigned ;  and  that  place  is  not  determined 
by  the  act  of  writing  the  indorsement,  but  by  that  of  deliver- 
ing the  note.*  So,  where  a  note  negotiable  by  the  law  of 
Ohio,  held  by  a  resident  of  Kentucky,  is  sold  and  assigned 
by  him  in  Kentucky,  he  does  not  become  bound  as  indorser 
under  the  law  merchant  governing  such  notes  in  Ohio,  but  as 
an  "assignor"  under  the  peculiar  law  of  Kentucky,  to  be  dis- 
cussed hereafter.'  The  indorser  eve©  of  a  bill  of  exchange 
does  not  undertake  to  pay  at  the  place  where  it  is  payable,  but 
"  to  pay  generally ; "  hence  his  contract  is  governed  by  the 
lex  loci  J  which  is  the  law  of  the  place  of  delivery ;  on  that 
ground  it  was  held  that  he  who  in  Kentucky  assigns  a  note  not 
negotiable  in  Kentucky  is  a  mere  assignor,  notwithstanding 
the  law  of  the  State  where  the  note  is  payable,  by  which  law 
he  is  held  upon  mere  notice  of  dishonor^ 


*  Stevens  v.  Gregg,  10  Ky.  L.  R. 
268;  marked  for  publication,  but  not 
in  87  Ky.  where  it  ought  to  be. 

5  Young  V.  Harris,  14  B.  M.  556. 
Note  payable  in  Ohio,  indorser's 
name  written  in  Kentucky,  but  for 
delivery  in  Ohio;  indorser  discharged 
because  instead  of  demand  and  notice 
of  dishonor  under  the  Ohio  law,  the 
holder  proceeded  by  suit  against  the 
maker  according  to  the  law  of  Ken- 
tucky. The  decision  is  rested  on  the 
place  of  transfer.  But  where  a  note, 
payable  in  another  State  which  by 
its  laws  turns  it  into  an  inland  bill, 
is  payable  to  a  resident  of  Kentucky, 
who,  having  never  leftthe  State,  must 
have  written  his  name  on  the  back  of 


the  note  within  it:  this  does  not  prove 
a  Kentucky  contract  of  assignment, 
the  note  having  been  sent  to  the  other 
State  and  being  held  there.  (Goddin 
V.Shipley,  7  B.  M.675.) 

*  Carlisle  v.  Chambers,  4  Bush,  268. 
The  case  is  plainly  right  on  this 
point;  but  the  main  question  in  the 
case,  whether  a  mortgage  by  the  in- 
dorser's wife  secured  his  liability 
only,  and  not  the  note  itself,  was 
hardly  touched  upon ;  sec  on  this 
point  Wheeler  v.  Glenn,  Superior 
Court,  6  Ky.  Law  Rep.,  p.  289. 

"  Short  V.  Trabue,  4  Met.  299,  disre- 
garding the  great  English  case,  Roth- 
schild V.  Currie,  on  the  weight  of 
American  authority. 
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Sec.  162.  Maker  and  Holder.  While  the  law  of  Ken- 
tucky does  not,  like  the  law  merchant,  raise  a  privity  between 
the  maker  and  a  remote  holder  from  the  words  "  order ''  or 
^^  bearer/'  it  does  raise  it  from  the  clear  intent  of  the  parties, 
where  a  note  is  made  for  the  purpose  of  obtaining  a  loan, 
and  is  not  expected  to  have  any  binding  force  till  some  third 
person  advances  value  upon  it.  Such  a  note,  when  signed  by 
the  maker  for  the  accommodation  of  the  payee,  will  be  held 
good  in  the  hands  of  one  who  is  in  form  an  assignee,  though 
his  assignor  could  not  have  maintained  a  suit  on  it  himself, 
and  this  though  the  latter  may  have  failed  in  promises  of  in- 
demnity to  the  maker,*  and  probably  though  he  have  made 
misrepresentations  to  him.  This  result  is  not  made  to  depend 
upon  the  words  "  or  order,''  or  any  other  formal  parts  of  the 
note,  but  rather  upon  the  proved  intent  of  the  parties.  But 
having  once  been  used  for  the  payee's  accommodation,  and 
been  taken  up  by  him,  the  note  can  not  be  used  a  second  time 
without  fraud,  and  can  not  be  recovered  on  by  a  second  pur- 
chaser.' 

Where  a  man,  wishing  to  borrow  money,  executed  with  his 
sureties  a  note  payable  to  the  order  of  a  named  l^ank,  but  not 
obtaining  a  discount  at  the  bank,  delivered  the  note  to  a 
stranger,  who  advanced  money  thereon,  it  was  held  by  the 
Court  of  Appeals  in  1831  that  no  action  could  be  maintained 
on  the  note,  either  in  the  name  of  the  bank  or  of  the  real 
holder.'  But  notwithstanding  the  strong  and,  it  appears  to  us, 
unanswerable  opinion  in  which  Chief  Justice  Robertson  sus- 
tains this  view,*  it  has  since  been  overruled  in  two  cases;*  in 


1  Gano  V.  Finnell,  13  B.  M.  890. 

'  Frazer  v.  Edwards,  6  Dana,  588. 

» Bank  of  U.  S.  v.  Conway,  6  J.  J. 
Mar.  126. 

*  Quare :  Is  his  position  in  Gore  v. 
Ross,  2  B.  M.  299,  also  overruled, 
where  he  says:  "If,  as  testified  on 
trial,  Boss  signed  the  blank  note  for 
the  single  purpose  of  enabling  his 
principal  to  borrow  money  from  Sud- 
duth,  and  make  the  note  payable  to 
him  and  no  other  person,  and  the  ob- 
.ligee,  PeiHt,  to  whom  it  was  afterward 


made  payable,  without  R.^s  knotoledge 
or  consent,  and  his  tLSsigneSf  Oore,  had 
notice  of  that  purpose,  there  can  be 
no  doubt  that  the  plea  of  non  est  fac- 
tum was  sustained,  for  he  might  have 
been  willing  to  be  surety  to  one  cred- 
itor when  he  would  not  be  so  bound 
to  another,  in  whose  forbearance  he 
had  not  as  much  confidence." 

6  Smith  V.  Moberley,  10  B.  M.  266 
(1860);  Ward  v.  Northern  Bank  Ken- 
tucky, 14  B.  M.  861  (1 868).  See  contra 
Bogge  V.  Cassidy,  12  Ky.  L.  R.  64. 
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one  of  them  New  York  decisions  are  relied  on  for  the  new  rule. 
In  both  of  these  eases  the  payee  named  in  the  note  lent  his 
(or  its)  name  to  the  actual  holder. 

But  where  a  note,  intended  by  the  surety  to  enable  the 
maker  to  raise  money,  was  used  by  him  in  the  discharge  of 
an  antecedent  debt,  the  surety  was  held  not  bound  ;*  and  while 
recognizing  this  as  a  proper  exception,  the  new  rule  has  been 
lately  reaffirmed,^  and  seems  now  unassailable. 

In  the  last  case  it  seems  that  the  party  advancing  the 
money  brought  the  suit  in  his  own  name. 

Where  the  obligor  of  a  note  "  induces  the  assignee  to  pur- 
chase it,  or  flatters  him  with  assurances  that  it  would  be  paid,'^ 
he  is  estopped  from  setting  up  any  equity  which  he  may  have 
against  the  obligee,  and  this  is  said  to  be  too  well  established 
to  need  any  quotation  of  authorities.®  The  word  equity  must 
be  here  understood  in  the  sense  of  the  law  merchant ;  that  is, 
any  defense  against  a  genuine  note  or  bill  not  appearing  on  its 
face ;  and  the  principle  here  declared  is  a  slight  substitute  for 
the  negotiability  of  promissory  notes.  It  would,  however, 
apply  to  all  contracts  that  are  assignable  in  any  way,  whether 
by  statute  or  by  the  rules  of  equity.  In  a  subsequent  case 
the  principle  was  applied  to  a  note  given  for  a  gaming  consid- 
eration, and  that  a  new  note  having  been  executed  by  the 
maker  direct  to  the  assignee,  to  take  up  the  old  one,  was  con- 
sidered as  presenting  an  even  stronger  case,  though  the  assignee 
who  had  given  value  for  the  old  note  knew  its  unlawful  con- 
sideration at  the  time  of  taking  the  new  note  in  place  of  it.* 
In  a  much  later  case,  where  the  payee  of  a  note  offered  it  in 
payment  of  goods,  and  the  maker  on  inquiry  answered  ^^  that 
the  note  was  all  right  and  would  be  paid  at  maturity,''  and 
thereupon  the  sale  was  made  and  the  note  accepted  in  pay- 
ment, the  maker  was  held  estopped,  nor  was  he  allowed  to 
show  that  he  made  the  statement,  not  knowing  the  circum- 

>  Russell  V.  Ballard,  16  B.  M.  205  >  Wooldridge  v.  Gates,  J.  J.  Mar. 

(1865).  228(1829).  Quttre:  Whether,  under 

^  Browning  v.  Fountain,  1  Duv.  18  the  present  more  stringent  statutes 

(1868).  against  gaming,  such  a  decision  could 

*  Morrison,  adm'r  v.  Beckwith,  4  he  rendered  ? 
Mon.  78  (1827). 
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stances  on  which  the  validity  of  the  note  depended.  He 
should  have  expressed  his  doubt  if  he  wished  to  avoid  liabil- 
ity.'* In  a  subsequent  case  this  liability  of  the  maker  to  an 
assignee  who  has  bought  the  note  on  his  assurance  is  made  the 
reason  for  according  to  him  the  same  rights  against  third 
parties  as  if  he  had  paid  the  note."  But  the  effect  of  an  estop- 
pel can  not  be  given  to  a  promise  made  by  the  maker  to  the 
assignee  after  the  assignment  is  completed;  such  a  prom- 
ise could  have  no  other  effect  than  that  of  the  mere  admission 
of  the  justice  of  the  note,  to  be  explained  or  met  by  other 
proof." 

But  in  the  absence  of  the  privity  arising  from  intent,  or  of 
estoppel,  the  maker  of  non-negotiable  paper  can,  by  the  very 
words  of  the  statute,  set  up  against  the  holder,  however  inno- 
cent, not  only  any  defense  or  discount,  but  any  off-set  that  he 
^'  has  and  might  have  used  against  the  original  obligee,  or  any 
intermediate  assignor,  before  notice  of  the  assignment.'^ " 
Where  the  maker  is  a  surety  for  the  payee  upon  another  and 
independent  demand,  which  does  not  become  due  before  he  is 
notified  of  the  transfer  to  a  third  party  of  the  note  or  bond 
made  by  him,  he  can  not  "  have  an  off-set "  in  time  to  use  it 
against  the  assignee.^^ 

It  has  been  held  that  a  debtor  can  have  a  note  on  his  cred- 
itor assigned  to  himself  as  trustee  for  the  assignor,  and  to  ^'set 
it  off,"  thus  saving  the  amount  for  the  payee,  where  his  cred- 
itor, the  maker,  is  insolvent.  It  was  here  set  off  against  an 
account."  There  is  no  reason  why  the  same  course  should  not 
be  successfully  pursued  so  as  to  set  off  the  note  thus  acquired 
pro  forma,  against  ^  note  on  the  party  acquiring  it,  if  it  be 
transferred  to  him  before  he  is  notifed  that  the  note  on  him 
has  been  assigned. 

The  difficulty  formerly  felt  in  pleading  upon  a  note  pay- 
able to  the  maker's  own  order  has  been  remedied  by  statute, 

»o  Smith  V.  Stone,  17  B.  M.  171.  "  Walker  v.  McKay,  2  Mete.  294, 

"  McBrayer  v.  Collins,  18  B.  M.  approved  in  Henderson  Nat.  Bank  v. 

838,  889.  Lagow,  8  Ky.  Law  Kep.  178. 

"  McClanahan  v.  Clay,  6  B.  M.  241.  »  Graham  v.  Tilford.  1  Mete.  114. 
"Gen.  Stat.,  Cb.  22,  Sec.  6. 
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which  raises  a  contract  between  the  maker,  if  the  note  be  in- 
dorsed by  him,  and  persons  to  whom  he  delivered  it,  and  ren- 
ders the  note  assignable  by  the  latter.**  The  holder  of  such 
a  note  may  sue  upon  it  without  following  up  the  first  indorse- 
ment, but  only  by  filling  it  up  does  he  obtain  a  written  as- 
signable obligation." 

Sec.  163.  The  Assignor's  Liability — Grounds  for  It. 
Where  a  promissory  note,  or  indeed  any  contract  assignable 
under  the  act  of  1798  or  its  re-enactment  in  the  General 
Statutes,  is  assigned  for  value,  and  the  assignor  puts  his  signa- 
ture in  blank  or  an  indorsement  or  assignment  in  the  ordinary 
words  on  the  back  of  the  instrument,  he  makes  himself  liable 
to  his  immediate  assignee  for  the  consideration  received 
upon  the  transfer,  with  interest,  if  such  assignee  should 
fail,  after  use  of  due  diligence,  to  collect  the  debt ;  and  he 
must  also  make  good  to  him  the  costs  of  the  suits,  the  institu- 
tion of  which  goes  to  make  up  such  due  diligence.  The  doc- 
trine is  derived  from  Virginia,  and  was  well  explained  by  the 
Supreme  Court  of  the  United  States  in  1803,  in»a  case  coming 
up  from  the  Virginia  side  of  the  District  of  Columbia,  the  suit 
being  brought  against  a  remote  assignor : 

^'  The  act  of  the  Virginia  Assembly,  which  makes  notes  as- 
signable, gives  the  assignee  an  action  of  debt  in  his  own  name 
against  the  maker  of  the  note,  but  is  silent  with  respect  to  the 
claim  of  the  assignee  against  the  assignor.  It  was,  therefore, 
long  a  matter  of  doubt  whether  the  assignor  became  liable  on 
his  mere  assignment,  without  any  special  agreement,  for  the 
contents  of  the  note  in  the  event  of  the  insolvency  of  the 
maker.  The  doubt  has  at  length  been  settled  in  Virginia 
so  far  as  to  declare  the  liability  of  the  assignor,  but  not  the 
amount  for  which  he  is  liable.  It  seems  to  be  yet  a  ques- 
tion whether  he  is  answerable  for  the  sum  mentioned  in 
the  note,  or  for  only  so  much  as  he  received  for  it,  provided 
he  shall  be  able  to  prove  the  sum  actually  received.  It  is  also 
a  question  whether  the  assignee  can  have  recourse  to  any  other 
than  his  immediate  assignor.    As  the  act  of  Assembly  gives  no 

"Gen.  Stat.,  Ch.  22,  Sec.  18.        "  Pace  v.  Welmending,  12  Bush,  141. 
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right  to  sne  the  assignor,  such  an  action  can  only  be  maintained 
on  the  promise  which  the  law  implies  from  the  assignment^  and 
consequently  can  only  be  sustained  by  and  against  the  persons 
to  and  from  whom  the  law  implies  such  a  promise  to  have 
been  made."  ^ 

With  this  view  of  the  assignor's  liability,  it  was  held  at  an 
early  day  in  Kentucky  that  there  is  in  the  indorsement  in  the 
tisual  form  '^  nothing  which  engages/'  totidem  verbis,  to  pay 
any  thing  if  the  maker  fails  ;  that  it  is  not  a  written  contract 
and  may  therefore  be  explained  by  parol,  and  if  it  appeared 
that  the  assignor,  when  he  put  his  name  on  the  back  of  the 
note,  stated  that  he  did  so  without  recourse,  or  such  seemed  to 
be  the  intent  of  the  parties,  he  would  not  be  held  responsible.' 

On  the  other  hand,  where  the  judgment  of  a  court  allowed 
the  holder  of  a  certain  note  to  pay  a  debt  with  it  by  "  assign- 
ing'' the  note,  the  assignment  made  in  pursuance  of  the  decree 
must  be  understood  to  carry  the  usual  responsibility.' 

But  when  the  assignment  is  made  by  delivery  only,  as  of 
an  instrument  already  assigned  in  blank,^  or  when  otherwise 
only  an  equitable  title  to  the  note  or  bond  is  conferred,  such 
an  act'^  affords  a  strong  presumption  "  that  the  assignor  is  not 
to  be  liable.'  This,  however,  may  not  be  conclusive — just  as 
little  as  the  written  indorsement  is  conclusive  the  other  way. 

Where  a  stranger  puts  his  name  on  the  back  of  a  promis- 
sory note  with  the  obvious  intent  of  making  himself  liable  for 
it  in  some  way  to  the  payee,  the  power  to  fill  up  a  guarantee 
was  formerly  presumed ;  but  the  General  Statutes  direct  that 
the  liability  of  such  stranger  shall  be  the  same  as  if  he  was 
the  assignor  of  the  note.'  And  where  an  assignor  adds  to  his 
indorsement  the  words,  '^  If  the  maker  is  not  good,  I  stand 


1  Mandeyille  v.  Riddle,  1  Cranch, 
290,  298. 

*  Butler  V.  Sudduth,  6.  Hon.  540. 
The  assignors  of  a  forged  bond  were 
released  on  the  evidence  in  Coffman 
y.  Allin,  1  Bibb,  469;  second  case 
between  same  parties,  with  same  re- 
sult, Litt.  Sel.  C.  200. 

s  Cross  V.  Petree,  10  B.  M.  418. 


*  Markley  v.  Withers,  4  Mon.  16. 

^Porter  v.  Breckinridge,  Hardin, 
21,  27  (case  of  a  title  bond). 

*Gen.  Stat.,  Ch.  22,  Sec.  14.  The 
consideration  paid  to  the  maker  is 
also  paid  to  such  indorser,  and  need 
not  be  alleged  otherwise  in  pleading. 
(Kracht's  administrator  v.  Obst,  14 
Bush,  84.) 
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good  for  him  and  am  responsible/'  his  liability  is  not  thereby 
enlarged  from  that  implied  by  law7 

The  holder  has  at  law  no  claim  against  a  remote  assignor  f 
that  is,  against  one  to  whom  he  has  not  paid  the  purchase 
price  of  the  note,  or  who  has  not,  for  the  accommodation  of 
preceding  parties,  put  himself  in  the  position  of  last  assignor. 
But  equity  works  out  a  subrogation  against  a  remote  assignor 
when  the  immediate  assignor  has  departed  from  the  State,  and 
probably,  also,  when  he  is  insolvent ;  the  holder  having  taken 
all  proper  steps  against  the  maker.* 

An  assignor  who  has,  being  bound  to  do  so,  paid  the  last  as- 
signee, thereby  steps  into  his  shoes,  and  can  then  sue  his  own 
assignor ;  but  not,  if,  for  want  of  proper  steps  by  the  last  holder 
against  the  maker,  he  was  not  bound  to  pay.** 

A  promise  made  or  note  given  by  the  assignor  to  the  as- 
signee, when  the  latter  has  already  by  laches  lost  his  recourse, 
is  not  supported  by  even  moral  responsibility,  and  can  net  be 
enforced."  And  thus,  where  the  holder  of  two  notes  secured  by 
lien  or  mortgage  assigns  one  for  value,  and  is  discharged  from 
his  responsibility  by  the  laches  of  the  assignee,  the  latter  will 
not  be  preferred  out  of  the  proceeds  of  the  lien  or  mortgage, 
but  assignor  and  assignee  will  share  on  an  equal  footing." 

But  where  the  sale  of  a  note  or  bond  is  brought  about  by 
fraud  or  misrepresentation,  the  buyer  may  at  once,  upon  the 
ground  of  rescission^  recover  back  the  consideration  with  inter- 
est, without  an  attempt  to  coerce  payment  from  the  maker ;  and 
this,  whether  the  note  or  bond  is  worthless  by  reason  of  its  in- 
validity or  through  the  insolvency  of  the  maker."  The  suit 
sounds  in  tort  rather  than  in  contract,  and  the  written  and  in- 

^  Cravens  v.  Hopson,  4  Bibb,  287.  ^^  Berthoud  v.  Wood,  4  J.  J.  Mar. 

^  Not  even  where  the  assignment  808 ;  Latham  v.  Western,  8  B.  M. 

is  to  B.  and  0.,  and  B.  and  C.  assign  297. 

to  B.  alone.     Morris  v.  Tyler,  10  B.  ^^  Mardis  v.  Tyler,  ubi  aupra ;  Clay 

M.  876,  following  Drake  v.  Johnson,  v.  Johnson,  6  Mon.  644  (new  note  by 

Hardin,  218,  and  other  cases.    The  assignors,  treated  on  the   merits  of 

liability  of  the  assignor  does  not  pass  their  former  liability  and  sustained), 

at  law  by  the  assignment  of  the  aiote.  "  Green  v.  Cummins,  14  Bush,  114. 

»McPaddenv.Pinnell,8B.M.121,  "Cope  v.  Arberry,  2  J.  J.  Mar. 

recognised  already  in  Fitzgerald  v.  296. 
Peck,  4  Litt.  126. 
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dorsed  instrument  is  not  the  basis  of  the  action.**  For  know- 
ingly selling  a  forged  bond,  or  a  note  already  collected  by 
himself,  the  seller  would  be  bound  to  return  the  price  received 
with  interest,  though  the  assignment  should  not  be  made  in 
writing,  or  though  even  it  were  expressly  made  "  without  re- 
course.'^ "  To  sell  a  note  already  collected  is  a  fraud,  and  for 
such  a  fraud  "  the  cause  of  action  accrues  instantly  upon  the 
assignment  being  made.'^ 

Where  the  form  of  assigning  a  note  is  pursued  in  order  to 
strengthen  its  credit  with  the  assignee,  the  remedy  against  those 
assigning  it  in  form  is  the  same  as  if  the  assignment  was  real,  and 
as  if  the  consideration  passing  to  the  maker  went  to  them.** 

The  assignment  of  a  judgment  which  is  equitable  only, 
and  not  authorized  by  statute,  raises  no  implied  liability  for 
the  price  paid." 

Sec.  164.  Implied  Warranty  of  Validity  and  Title. 
Before  the  obligor's  solvency  can  be  tested  on  execution,  it 
must  first  appear  that  the  assigned  note  or  bond  is  genuine 
and  valid,  and  that  the  assignor  was  at  the  time  of  the  assign- 
ment its  lawful  owner.  These  matters  he  guarantees  by  as- 
signing the  note  for  value  to  the  extent  of  the  value  received. 

It  was  said  by  the  Court  of  Appeals  in  1853 :  **  We  under- 
stand the  doctrine  to  be,  that  the  assignor  of  a  bond,  either  for 
money  or  land,  undertakes  by  implication  that  he  has  the  right 
to  pass  to  the  assignee  what  his  assignment  purports  to  pass."* 

The  same  rule  applies  to  a  note  as  to  a  bond.  But  in  a 
suit  against  the  assignor  of  a  note  the  same  court  said  in  1867  : 
"  The  sale  of  the  note  implied  a  guarantee  of  its  genuine- 
ness as  to  all  apparent  parties  to  it,  but  the  owner  was  under 
an  implied  obligation  to  try  by  due  diligence  the  liability  as 
well  as  the  solvency  of  the  ostensible  obligors."* 

In  other  words,  in  the  absence  of  fraud,  the  assignor  is  not 
liable  on  account  of  the  invalidity  of  the  note,  unless  it  has 

'* Hurst V.  Chambers,  12  Bush,  166,  "Robinson's  adm'x  v.  White,  4 

arguendo.  Litt.  237. 

"Coffman  v.  Allin,  Litt.  Sel.  C,  » Emerson  v.  Clay  well,  14  B.  M. 

200  (case  went  off  because  fraud  was  18,  19. 

not  charged  in  the  bill).  'Wynn  v.  Poynter,  3  Bush,  64. 

»« Clay  V.  Johnson,  6  Mon.  644,  663. 
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been  established  by  the  judgment  of  a  court.  The  assignee 
can  not  forestall  that  judgment  by  suffering  a  non-suit  in  his 
action  against  the  maker. 

It  was  said  in  a  much  older  case,  in  which  the  assignors 
sought  to  be  discharged  because  the  note  was  tainted  with 
usury : 

"  It  is,  in  truth,  a  part  of  the  legal  obligation  of  the  as- 
signor of  a  note  or  bond  that  he  will  be  responsible  for  the 
validity  of  the  note  or  bond.''  * 

It  has  been  held  that  when  the  assignor  becomes  liable  by 
reason  of  the  invalidity  of  the  note,  the  assignee  must  plead 
the  grounds  on  which  it  turned  out  to  be  invalid,  unless  in- 
deed the  assignor  was  a  party  to  the  suit,  in  which  case  the 
statement  that  the  note  was  adjudged  invalid  in  a  suit  to  which 
the  assignor  was  a  party  would  be  sufficient  against  him.* 

But  if  the  assignor  had  no  notice  of  the  pendency  of  the 
suit,*  or  if  he  should  offer  to  manage  it  at  his  own  expense, 
and  be  forbidden  by  the  assignee  to  do  so,'  the  judgment  for 
defendant  would  not  be  evidence  against  him. 

Sec.  165.  Due  Diligence  in  Prosecuting  to  Insolv- 
ency. C.  J.  Bibb,  in  1809,  put  the  necessity  of  prosecut- 
ing the  obligor  without  delay  on  the  ground  that  the  assignor 
guarantees  the  note  as  being  good  for  its  contents  only  at  the 
time  of  transfer,  but  does  not  guarantee  that  it  will  remain 
good  indefinitely ;  that  the  question,  what  is  due  diligence 
and  what  fatal  delay,  is  a  question  of  law,  and  that  the  assignee 
must  use  every  "process  of  the  law  against  the  debtor,  until 
his  insolvency  is  established,  or  the  suit  and  its  incidental  rem- 
edies prove  insufficient  to  coerce  payment."*     Imprisonment 


•Owings  V.  Grimes,  6  Litt.  331. 

♦  Elliott  V.  Thrplkeld,  16  B.  M.  341. 

*  Morgan  v.  Simmons,  3  J.  J.  Mar. 
611 ;  Maupin  v.  Compton,  3  Bibb,  214: 
caniraj  Scott  v.  Cleveland,  3  Mon.  62, 
(holding  the  assignor  to  the  judgment 
of  a  foreign  justice's  court  in  favor 
of  the  maker,  he  not  being  a  party 
to  the  suit)  seems  to  be  overruled. 

•Samuel   v.   Hall,   9   B.   M.   374. 


There  may  be  laches  in  a  suit  result- 
ing in  judgment  exonerating  the 
maker.  Searcy  v.  Gardner  (Superior 
Court),  9  Ky.  Law  Rep.  889. 

1  Smallwood  v.  Woods,  1  Bibb,  542, 
following  McKee's  ex'r  v.  Davi»,  2 
Wash,  219.  A  petition  alleging  that 
suit  was  brought  **  in  due  time,"  with- 
out saying  when,  is  bad  even  on  error. 
(Puthoff  V.  Howe,  8  Ky.  L.  R.,  768.) 
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for  debt  being  then  in  vogue,  the  obligor  had  given  special 
bail,  but  after  a  return  oinvMa  bona  on  2k  fieri  facias,  the  as- 
signee had  not  taken  out  his  ca.  aa.,  and  had  therefore  not 
"  fixed  the  bail."  The  record  of  the  suit  was  therefore  "  no- 
evidence  of  the  insolvency"  of  the  obligor.  In  another  early 
case  in  which  a  ca,  aa.  was  issued  against  the  obligor's  body, 
his  insolvency  was  said  not  to  be  made  out,  because  the  result 
of  that  step  was  not  shown.*  The  notorious  insolvency  of  the 
maker  does  not  dispense  with  the  necessity  of  speedy  action 
against  him.' 

I.  When  to  Bring  Suit  The  doctrine  is  now  fully  estab- 
lished that  a'  suit  for  a  personal  judgment  against  the  maker 
must  be  brought  in  time  for  the  first  term,  after  the  maturity  of 
the  paper,*  or  aft«r  the  assignment  of  overdue  paper,*  to  which 
process  can  be  made  returnable.  Where  the  holder  of  the  note 
learns  that  the  maker  is  about  to  leave  the  State,  it  may  be 
laches  in  him  not  to  sue  at  once,  so  as  to  save  the  next  term.* 
But  where  no  such  ground  for  haste  appeared,  it  was  not  deemed 
laches  to  wait  a  few  weeks  after  maturity,  where  eight  clear 
days  were  left  in  which  to  sue  a.  man  living  six  miles  from  the 
court-house,  and  always  at  or  near  his  home,  though  the  sheriiT 
in  the  press  of  business  failed  to  serve  him  and  a  term  was  lost, 
the  court  being  unwilling  to  establish  the  ''convenient  test" 
of  the  assignee  suing  on  the  next  day  after  the  maturity  or 
assignment,  or  taking  the  risk  of  losing  the  term.^  To  waste 
two  months,  however,  and  then  to  have  only  two  days  for 
serving  the  writ,  which  was  not  served  in  time,  was  deemed 
fatal ;  the  assignee  should  guard  against  casualties.*  Where  the 
last  day  for  service  came  three  days  after  the  maturity  of  a  note, 
suit  for  the  term  was  excused  as  imposing  unusual  haste.* 


'O  wings  V.  Qrimes,  4  Litt.  881. 
»  Francis  v.  Gant,  80  Ky.  190. 

*  Markley  v.  Withers,  4  Mon.  16 ; 
Thomas  v.  Taylor,  2  J.  J.  Mar.  219; 
Hume  v.  Brown,  8  Dana,  460. 

*  Beard  v.  McElroy's  adm'r,  6  B. 
M.  416. 

*  Latham  v.  Western,  8  B.  M.  297. 
He  was,  however,  excused,  as  he  had 


sold  the  note  to  a  third  party,  whom 
he  could  not  notify  in  time. 
'  McMurray  v.  Wood,  7  Dana,  46. 

*  Perrin  v.  Broadwell,  8  Dana,  596. 

•  Green  v.  Page,  80  Ky.  868.  And 
where  a  married  woman  joins  in  a 
note  no  attempt  need  be  made  to  get 
a  judgment  against  her. 
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The  convenience  of  obtaining  judgment  in  personam  and  for 
the  sale  of  mortgaged  land  at  the  Bame  time  does  not  excuse 
the  holder  from  suing  first  in  a  Quarterly  Court  having 
power  to  give  the  former,  but  not  the  latter,  where  two  of  its 
terms  come  in  earlier  than  that  of  the  Circuit  Court  at  which 
judgment  is  obtained.^^  The  judgment  in  personam  can  not 
be  delayed  for  the  sake  of  convenience. 

Where  a  mortgage  or  reservation  of  lien  gives  to  the 
holder  of  several  notes  an  option  to  treat  them  as  all  due  on 
default  in  one,  or  to  treat  the  principal  sum  as  due  on  a  default 
in  interest,  he  must  avail  ^imself  of  that  right  ;^^  while,  if  dif- 
ferent notes  fall  due  at  different  times,  each  must  be  sued  on 
in  time  for  the  first  term,  without  waiting  for  the  next  note." 

If  the  maker  removes  to  another  county  within  the  State,, 
he  should  be  sued  in  that,  not  in  the  county  of  his  former  res- 
idence." If  he  leaves  the  State  for  a  temporary  purpose  he  is 
in  the  mean  time  deemed  a  resident  of  the  county  in  which 
he  lived  before  his  departure,  and  a  suit  in  that  county  is 
well  brought."  He  must  be  sued  without  delay  upon  his 
return.'* 

The  courts  in  Jefferson  County  being  open  for  business  all 
the  year,  with  weekly  rule  days,  on  which  all  cases  can  be 
'^  set "  on  which  process  has  been  served  for  more  than  twenty 
days,  a  delay  of  nine  days  after  maturity  of  the  note,  whereby 
one  or  two  of  these  rule  days  are  missed,  is  as  bad  as  missing 
a  term  elsewhere.^' 

II.  ProsemUing  the  Suit  Where  the  holder  in  the  suit 
against  the  maker  consents  to  a  continuance,  and  thus  loses  a 


w  Rives  V.  Brown,  81  Ky.  636,  ne- 
cessitating two  suits.  And  see  further 
as  to  the  insufficiency  of  the  execu- 
tion from  the  Quarterly  Court. 

"  Parks  V.  Cook,  8  Bush,  168.  The 
notes  were  secured  by  liens  in  a  deed 
which  the  maker  of  the  notes  had  not 
signed.  Still  that  deed  was  held  to 
hasten  his  liability  by  the  clause 
stated. 

"  Coleman's  adm'r  v.  Tully's  ex*r, 
7  Bush,  72 ;  and  the  proceeds  of  land 


sold  under  lien  was  not  applied  to 
the  first  note,  on  which  recourse  had 
been  lost  by  laches. 

"Burk  V.  Morrison,  8  B.  M.  131. 

"Beard  v.  McBlroy's  adm'r,  6  B, 
M.  416. 

1*  Brinker  v.  Perry,  6  Litt.  194. 

"  Stafford  v.  Bruce  (Sup.  Ct.),  10 
Ky.  L.  R.  187,  affirmed  in  Court  of 
Appeals,  Oct.  30, 1889,  but  held  up  on 
petition  for  rehearing. 
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term,  he  also  loses  his  recourse.'^  It  was  held,  at  a  time  when 
depositions  could  be  only  taken  upon  an  order  of  court,  that 
the  assignee  should  have  sued  for  a  term  at  which  he  could 
not  take  judgment,  that  he  might  at  that  term  have  the  proper 
orders  made  for  taking  depositions,  and  that  his  taking  a  con- 
tinuance at  a  later  term,  in  order  to  obtain  a  deposition  from 
another  State,  broke  his  line  of  due  diligence.**  But  an  unex- 
plained order  of  court,  postponing  the  case  for  eleven  days 
from  the  day  for  which  it  was  docketed,  yet  within  the  same 
term,  was  not  deemed  laches.'* 

III.  Taking  out  Execution.  An  execution  directed  to  the 
sheriff  of  the  county  in  which  the  maker  resides  is  the  first  and 
indispensable  proof  of  his  insolvency,  for  the  return  of  an  ex- 
ecution directed  into  another  county  proves  nothing.*  A  de- 
lay in  having  execution  issued  after  it  is  due  is  viewed  more 
strictly  than  a  delay  in  bringing  the  suit  or  obtaining  judg- 
ment.'* In  one  case  as  short  a  delay  as  seven  days  in  the  is- 
suing of  the  execution  after  it  was  due  of  right,  being  wholly 
unexplained,  was  deemed  negligence ;  but  upon  a  return  of  the 
case  it  was  deemed  sufficiently  excused,  and  judgment  was  ren- 
dered for  the  assignee,  which  the  Court  of  Appeals  affirmed." 
Thus,  where  the  plaintiff's  attorney  had  given  standing  orders 
to  the  clerk  to  issue  all  his  executions  when  due,  but  the  clerk 
was  suddenly  called  away,  and  his  deputy  would  not  act  with- 
out orders,  a  delay  often  days  occurred,  which,  under  the  cir- 
cumstances, was  excused.  Proof  of  the  maker's  insolvency  was 
here  admitted,  to  show  that  greater  speed  would  have  been  of 
no  avail." 


"  Marrs  v.  Smith,  7  B.  M.  192. 

18  Sayre  v.  Bayless,  1  B.  M.  804. 
Where  a  continuance  was  improperly 
granted  by  the  court  on  account  of  a 
trifling  amendment  in  the  petition, 
the  assignee  was  not  made  to  suffer 
for  the  error.  (Clark  v.  Prentice,  8 
B.  M.  684.) 

i»  Whaley  v.  Vanhook,  4  B,  M.  271. 

'^Hogan  V.  Vance,  2  Bibb,  84. 

"  McMurray  v.  Wood,  9  Dana,  46, 
arguendo ;  Prather  v.  Passmore,  Ibid. 


67.  Later  cases  proceed  on  shorter 
delays  than  that  which  was  there 
held  fatal. 

"  Beard  v.  McBlroy's  adm'r,  uH 
supra.  See  next  case  for  account  of 
second  trial  and  appeal. 

» Taylor  v.  Daniel,  9  B.  M.  68. 
**  But  if  the  most  active  steps  would 
be  alike  unavailing  with  the  most  dil- 
atory, the  pursuit  of  the  usual  steps 
in  the  usual  time  and  manner  '*  is 
enough.     A  much  longer  delay,  in- 
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Where  the  assignee  had  recovered  a  judgmeut,  both  in  per- 
aonam  and  for  the  sale  of  the  land^  he  was  not  justified  in  wait- 
ing two  months  for  his  execution,  while  the  proceedings  for  a 
sale  were  going  on." 

IV.  Uie  Return  on  the  Execution,  As  an  execution  from 
a  quarterly  or  justice's  court  can  not  be  levied  on  land,  a  re- 
turn of  ^'nrdla  bona  "  upon  it  does  not  prove  insolvency,  and 
must  be  followed  up  by  a  transcript,  new  execution  thereon 
from  the  clerk's  oflBce  of  the  Circuit  Court,  and  return  thereon 
under  Section  723  of  the  Code.* 

A  return  made  before  the  return  day,  not  hastened  by  the 
plaintiff's  request,  seems  to  be  good  as  proof  of  insolvency." 

The  sheriff's  return  on  an  execution  de  bonis  testatoris,  that 
there  were  no  assets,  was  deemed  sufficient;  proof  of  an  estate 
being  left  by  the  decedent  should  come  from  the  other  side." 

Where  the  execution  against  the  maker  is  stayed  by  replevy 
bond,  he  is  shown  thereby  to  be  solvent ;  if  the  execution  on 
the  bond  turns  out  fruitless,  the  sheriff  must  have  failed  in  his 
duty,  and  the  assignee  ought  to  sue  him  first,  before  having 
recourse  an  the  assignor.* 

V.  Pursuit  of  Other  Remedies.  Where  the  note  appears 
on  its  face,  or  otherwise,  to  be  secured  by  mortgage,  vendor's 
lien,  or  like  security,  the  security  must  be  pursued  and  ex- 
hausted before  recourse  on  the  assignor.**  This  rule  should 
apply  as  much  to  subsequent  securities  as  to  those  existing  be- 
fore the  transfer  of  the  note ;  and  it  seems  that  where  the  ob- 
ligor makes  a  deed  of  trust  for  the  benefit  of  his  creditors,  the 
assignee  must  seek  his  dividend  thereunder  before  taking  re- 
course against  the  assignor. 

eluding  a  Christmas  vacation,  was,  in  ^  Barker  v.  Curd,  1  Met.  641. 

the  case  of  a  notoriously  insolvent  *"  Clark  v.  Prentice,  supra^  see  p. 

maker,  excused  upon  similar  grounds,  5S5. 

in  Clark  v.  Prentice,  3   B.  M.  684.  ^  Taylor  v.  Daniel,  wW  supra. 

(Coleman's  ex'rv.Tully'sad'r,7Bush.)  »  Wright  v.  Strange,  5  B.  M.  160, 

2*  Chambers  v.  Keene,  1  Met.  289.  modifying  McGinnis   v.   Burton,   3 

"Where   the  note  was  secured  by  Bibb,  6,  where  replevy  bond  was  held 

mortgage  or  lien,  the  assignee  was  conclusiveof  the  maker's  solvency.  It 

bound  to  pursue  his  legal  remedy  in  is  said  here  not  to  conclude  that  fact 

all  respects  as  if  no  such  security  ex-  ^  Morrison  v.  Qlass,  6  B.  M.  240 ; 

isted"  (p.  293).  Miles  v.  Gray,  4  B.  M.  417. 
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Bat  that  the  note  states  on  its  face  a  consideration  in  land 
is  not  proof  in  itself  of  an  existing  lien.  In  such  a  case  the 
assignee  was  allowed  to  recover  after  going  through  the  ordi- 
nary steps  at  law.* 

AVhere  knowledge  is  brought  home  to  the  assignee  that  the 
maker  owns  effects  which  might  be  reached  by  creditor's 
bill,  it  is  his  dutv  to  trv  so  to  reach  them  ;  bat  it  is  never  his 
duty  to  bring  a  mere  "  fishing  bill  "  (or  bill  of  discovery),  or 
to  seek  to  set  aside  fraudulent  conveyances." 

Where  the  sheriff  makes  a  levy  on  the  execution  against 
the  maker,  and  the  goods  are  "  replevied  "  or  claimed,  the  as- 
signee must  fight  it  out  with  the  claimant,  or  show  that  the 
goods  were  not  subject  to  the  execution.* 

"  Extraordinary  "  steps,  such  as  "  swearing  out "  an  execu- 
tion before  its  regular  time,  are  not  required  of  the  assignee, 
though  by  a  race  of  diligence  with  other  creditors  he  might 
have  obtained  satisfaction."  It  follows  that  he  need  not  ob- 
tain an  attachment  against  the  maker's  property,  by  making 
oath  to  the  grounds  and  giving  bond  against  damages,  in  order 
to  hasten  his  remedy. 

VI.  Excuses  far  not  Taking  the  Usuat  Churse.  It  was  said, 
in  the  case  last  quoted,  that  where  the  note  of  a  notorious  non- 
resident is  assigned,  a  suit  against  him  at  his  residence  must 
have  been  in  the  contemplation  of  the  parties,  and  if  such  non- 
resident was  known  to  have  efiects  in  Kentucky,  the  remedy 
in  equity  by  garnishment  must  have  been  in  their  contempla- 
tion ;  but  where,  at  the  time  of  the  assignment,  the  maker  lived 
and  had  his  property  in  Kentucky,  it  was  no  part  of  the  con- 
tract that  the  assignee  should  either  pursue  him  into  another 
State  or  use  an  extraordinary  process  in  this.*     Where  the 


M  Whftley  ▼.  Vanhook,  4  B.  M.  271. 

*■  The  former  position  is  stated  ar- 
gumdo^  the  Utter  directly,  in  McFed- 
den  ▼.  Finnell,  3  B.  M.  121,  and  in 
approving  the  answer  to  petition  for 
rehearing  in  Whaley  ▼.  Vanhook, 
gupra. 

"  Levi  Y.  Evans,  7  B.  H.  115.  Held 
in  same  case,  that  where  the  maker 
owns  property  encamhered  for  less 


than  its  value,  the  assignee  most  have 
his  executions  levied  upon  it.  * 

"Oldham  v.  Bengan,2  Litt.  132. 

^  IbitL  p.  135.  At  that  time  choees 
in  action  of  an  ahsent  defendant 
could  be  gamisheed  without  giving 
bond.  In  Brinker  v.  Perry,  5  latL 
194,  it  was  intimated  that  the  maker 
should  be  followed  to  his  new  resi- 
dence.   Where  the  maker  of  the  note 
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maker  leaves  the  State^  taking  his  property  with  bim,  or  ab- 
seondSj  it  is  plain  that  the  assignors  become  liable  without  any 
steps  (which  must  be  futile)  being  taken  ;"  we  may  affirm  that 
the  departure  of  the  maker  after  assignment  and  before  ma- 
turity would,  in  itself,  be  enough  to  dispense  with  proceedings 
against  him.  If  he  dies  before  maturity,  and  on  account  of 
the  known  insolvency  of  the  estate  no  administration  is  taken, 
and  there  are  no  known  heirs,  the  assignor  is  liable  at  once ; 
but,  if  he  died  ^fter  maturity  and  after  the  time  for  suit  to  the 
next  term  had  expired,  the  assignee  can  not  recover,  having 
lost  his  remedy  before  the  obligor's  death.* 

The  maker's  being  declared  a  bankrupt  under  a  National 
Bankrupt  Law  dispenses  with  all  other  proceedings.*^ 

That  the  assignors  are  indemnified  by  a  mortgage  does  not 
excuse  the  holder  from  pursuing  any  part  of  the  regular  pro- 
ceeding.* But  in  one  case,  where  the  assignor  had  taken  as 
a  security  from  the  maker,  besides  a  lien  incident  to  the  note, 
a  mortgage  on  this  and  all  his  other  property,  it  was  strongly 
intimated  that  the  assignee  was  justified  in  confining  himself  to 
his  remedy  in  equity  and  in  not  trying  to  have  an  execution, 
which,  by  the  assignor's  own  act,  must  turn  out  fruitless.* 

VII.  Indulgence  to  Maker,  It  goes  without  saying,  that 
any  affirmative  act  by  the  assignee  in  giving  time  to  the  maker 
or  changing  the  mode  of  payment  or  in  releasing  a  levy  already 
made,  without  the  assignor's  consent,  exonerates  the  latter,  who 
stands  in  the  light  of  a  surety  for  the  maker.^  And  an  ar- 
rangement made  between  the  assignee  and  one  of  two  joint 
assignors  will  exonerate  the  other.*'  And  where  the  as- 
signor had  given  indulgence  before  the  assignment,  and  thereby 
caused  loss  to  his  assignee,  he  will  be  answerable  for  such  loss.** 


lived  in  Mississippi,  and  should  have 
been  sued  there,  it  was  held  that  the 
proclamation  of  non-intercourse  of 
August  16,  1861,  being  the  official 
beginning  of  the  war  between  the 
sections,  excused  the  assignee  from 
further  steps  against  the  maker,  and 
his  claim  against  the  assignor  was  then 
fixed.  (Graves  v.  Tilford,  2  Duv.  108.) 
•*Clay  V.  Johnson,  6  Mon.  644. 


»  Clair  V.  Barr,  2  A.  K.  Mar.  266. 

"Trimble  v.  Webb,  1  Mon.  100. 

«  Roberts  v.  Atwood,  8  B.  M.  210; 
Tucker  v.  Fogle,  7  Bush,  294. 

»  Mardis  v.  Tyler,  10  B.  M.  876. 

*^  Adams  v.  Hogden,  1  Mon.  87. 

"Dixon's  adm'r  V.  Campbell,  8 
Dana,  804. 

*'  Kenningham  v.  Bedford,  1  B. 
Mon.  826. 
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Sec.  166.  Measure  of  Recovery  against  Assignors. 
The  General  Statutes,  in  Chapter  22,  Section  7,  evidently  fol- 
lowing the  drift  of  former  decisions  by  the  Court  of  Appeals, 
provide : 

^'In  an  action  on  an  assignment  of  a  writing,  it  shall 
be  necessary  to  aver  the  consideration  for  the  assignment, 
and  only  the  consideration  actually  paid  by  the  plaintiflF  for 
the  note  or  assignment  thereof  shall  be  recoverable  by 
him.'^ 

By  those  former  decisions  the  assignee  recovered  the  con- 
sideration paid,  with  six  per  cent  interest  and  the  taxable  costs 
expended  by  him  in  the  attempt  to  recover  the  contents  of  the 
note  from  the  maker;  and,  when  unsuccessful  in  recovering 
judgment  against  the  latter,  the  costs  which  he  had  to 
pay  on  the  judgment  for  defendant  in  the  suit  against 
the  maker.' 

The  statute  is  not  construed  as  cutting  off  the  assignee's 
right  to  interest,  or  to  the  costs  of  the  former  suit.  A  ease 
arose,  soon  after*  the  enactment  of  the  General  Statutes,  upon 
the  blank  indorsement  of  a  stranger  to  the  note,  which,  under 
Chapter  22,  Section  14,  is  made  to  create  an  "assignor's'^ 
liability,  and  the  Court  of  Appeals  held  that  the  plaintiff  was 
entitled  to  judgment  for  the  amount  of  the  note  and  interest 
and  cost  of  the  suit  against  the  maker.'  As  the  defendant 
had  indorsed  for  the  maker's  accommodation,  the  same  con- 
sideration was  given  for  his  indorsement  as  for  the  note 
itself,  passing  from  the  plaintiff  by  the  same  act,  and  the 
allowance  of  interest  and  of  the  costs  of  the  former  suit  must, 
if  they  were  allowable  here,  have  been  awarded  against  an 
assignor. 

Notes  not  negotiable  are  often  '*  assigned  "  for  accommoda- 
tion only.     In  every  such  case  the  amount  received  by  the 

^  But  not  the  costs  of  a  non-suit  not  set  out  the  consideration  of  the 

suffered  (Buckner  v.  Curry,  1  Bibb,  assignment    is    bad    on     demurrer. 

477);  nor  the  co£t3  paid  as  defendant  (Humphrey  v.  Hughes' guardian,  14 

in  a  suit  against  himself  by  a  subse-  Bush,  487.) 

quent  assignee.   (Butler  v.  Sudduth,  6  *  Kracht's  adm'r  v.  Obst,  14  Bush,. 

Mon.  543.)     A  petition  which  does  84,  38  (1878). 
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maker  is  the  consideration  for  the  assignment.'  Should  the 
assignor,  when  sued,  wish  to  take  advantage  of  usury  in  the 
discount  of  the  note,  he  need  not  plead  the  usury  laws,  but 
can  simply  show  how  much  less  than  what  the  plaintiff  alleges 
was  advanced  on  the  note. 

A  remote  assignor  is  liable  only  for  the  smallest  considera- 
tion which  passed  on  the  several  transfers  between  himself  and 
the  holder;  for  i^o  more  than  he  has  received,  and  for  no  more 
than  the  holder  has  paid.^ 

'  Ibid.  where  relief  was  given  against  a  mis- 

*  Fitzgerald  v.  Peck,  4  Litt.  125,      take  of  law  in  paying  more. 
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CHAPTER  XXVII. 

VARIOUS   CONTRACTS. 

Sbc.  167.  The  Statute  of  Frands— Its  Leaser  Clauses. 

Sec.  168.  Sureties  and  Guarantors. 

Sec.  169.  Warranties. 

Sec.  170.  Fire  Insurance. 

Sec.  171.  Life  Insurance. 

Sec.  172.  Common  Carriers. 


Section  167.  The  Statute  op  Frauds — Its  Lesseb 
Clauses.  The  fourth  section  of  the  English  statute  for  the 
Prevention  of  Frauds  and  Perjuries  appears^  somewhat  en- 
larged, as  the  first  section  of  the  chapter  on  Contracts  (22)  in 
the  General  Statutes,  thus  : 

"  No  action  shall  be  brought  to  charge  any  person — 

"  First,  for  a  representation  or  assurance  concerning  the 
character,  conduct^  credit,  ability,  trade,  or  dealings  of  another, 
made  with  intent  that  such  other  may  obtain  thereby  credit, 
money,  or  goods ;  nor, 

^*  Secondly,  upon  a  promise  to  pay  a  debt  contracted  during 
infancy,  or  a  ratification  of  a  contract  or  promise  made  during 
infancy;  nor, 

"  Thirdly,  upon  a  promise  of  a  personal  representative,  as 
such,  to  answer  any  liability  of  his  decedent  out  of  his  own 
estate ;  nor, 

"  Fourthly,  upon  a  promise  to  answer  for  the  debt,  default, 
or  misdoing  of  another ;  nor, 

*^  Fifthly,  upon   any  agreement   made  in   consideration   of 
marriage,  except  mutual  promises  to  marry ;  nor, 

''  Sixthly,  upon  any  contract  for  the  sale  of  real  estate,  or 
any  lease  thereof  for  longer  than  one  year ;  nor, 

"  Seventhly,  upon  any  agreement  which  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof.    Unless  the 
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promise,  agreement,  etc.,  or  some  memorandum  or  note  thereof, 
be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  by  his  authorized  agent ;  but  the  consideration  need 
not  be  expressed  in  writing ;  it  may  be  proved  ...  or  dis- 
proved, etc.'' 

We  have  seen  already  how  narrowly  the  introductory  words 
"  no  action  shall  be  brought''  are  confined  to  their  literal  im- 
port.' The  last  clause  does  away  with  the  inconvenient 
precedent  in  the  Leading  Case  of  Wain  v.  Warlters.  The 
retention  of  the  word  *'  signed  "  leaves  in  force  the  English 
authorities,  under  which  the  signature  need  to  be  set  down 
at  the  end. 

Where  an  agreement  within  the  statute  is  written  in  the 
first  person  as  to  one  party,  and  signed  by  him,  and  the  other 
party  signs  below,  so  that  his  name  does  not  grammatically  fit 
into  the  agreement,  he  may  yet  be  charged  in  an  action,  hav- 
ing signed  at  least  a  "  note  or  memorandum."  * 

The  first  subdivision,  re-enacted  from  Lord  Tenterden's 
act,  has  been  passed  upon  three  times.  It  was  held  not  to  em- 
brace a  false  representation  made  knowingly  and  with  fraudu- 
lent intent,  where  the  action  might  sound  in  tort.*  And  where 
an  auctioneer,  selling  an  article  of  a  stranger,  found  the  buyers 
suspecting  it  to  be  stolen  (and  so  it  afterward  turned  out), 
announced  that  "  he  knew  the  party  well,  and  he  was  all  right, 
and  he  (auctioneer)  would  warrant  that  his  title  was  good," 
the  representation  was  deemed  not  within  the  statute,  not 
being  made  to  enable  the  stranger  to  obtain  credit,  but  '^  more 
for  the  benefit  of  the  appellant  himself."  * 


*  See  supra,  Sec.  88  and  Sec.  180,  n. 
19- 

•Winn  V.  Henry,  84  Ky.  48.  See 
Prather  v.  McDowell  (Sec.  88,  n.  6), 
ab  to  unconnected  signature. 

•Warren  v.  Barker,  2  Duv.  156, 
statute  applied;  only  a  fraudulent 
combination,  it  seemed,  would  take 
the  case  out  of  it.  To  let  fraud  take 
the  case  out  is  the  rule  in  Michigan  ; 
the  contrary  rule  governs  in  Massa- 


chusetts and  Indiana.  In  Smith  ▼. 
Fah,  15  B.  M.  448,  a  promise  that 
one  would  faithfully  collect  notes 
was  deemed  to  he  within  this  clause, 
but  it  is  clearly  withinHhe  original 
act,  as  a  promise  to  answer  for  the 
default  of  another. 

« Dent  V.  McGrath,  8  Bush,  174. 
Can  be  sustained  on  the  ground  that 
the  statute  says  nothing  of  repre- 
sentations of  title. 
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The  second  clause  has  been  passed  od  twice  ;^  the  third,  it 
seems,  not  at  all ;  the  fifth  only  once,  in  a  case  plainly  within 
the  law.* 

We  have  already  discussed  ^  the  sixth  subdivision  as  far  as 
it  aflfects  the  rights  of  the  buyer  of  lands.  It  was  held  twice, 
at  an  early  date,  that  the  promise  of  the  purchaser,  though  in 
writing,  to  pay  for  lands  sold  by  parol,  is  without  considera- 
tion and  therefore  unenforcible,  though  the  owner  is  still 
willing  to  carry  out  the  parol  sale  by  a  conveyance.*  In  the 
second  of  these  cases  it  was  said  that  an  entry  on  the  auction- 
eer's book  is  insufficient  unless  it  be  signed  by  ^*  some  person 
holding  competent  authority ; "  but  the  report  is  too  meager  to 
show  whether  authority  from  the  buyer  or  from  the  seller  is 
meant.  The  purchasers  at  chancery  sales  are  held,  though 
there  is  no  writing  on  either  side,  in  accordance  with  the  old 
practice  of  the  courts  and  the  statute  which  says  that  the  pur- 
chaser "  shall  give  bond.''* 

An  **  agreement  which  is  not  to  be  performed  within  one 
year"  means  one  which  can  not,  in  its  nature,  be  performed 
within  that  time.  The  promise  of  a  father  to  support  a  bas- 
tard child  does  not  come  within  the  statute,  as  the  child  might 
die  within  twelve  months  after  the  making  of  the  promise.*® 
And  so  of  a  promise  to  board  and  clothe  one  for  his  lifetime." 

Where  commodities  are  loaned  to  be  returned  in   three 


^See  Sec.  146,  n.  11,  as  to  Stern  v. 
Freeman  (a  letter  written  after  com- 
ing of  age  to  a  stranger  a  sufficient 
memorandum).  In  Petty  v.  Roberts, 
7  Bush,  416,  the  ratification  was  dis- 
allowed, but  hardly  any  weight  was 
gived  to  the  statute. 

«  Potts  V.  Merritt,  14  B.  M.  406. 

T  See  supra,  Sees.  72,  83  and  141. 

*  Thomas'  ex'r  v.  Trustees  of  Har- 
rodsburg,  8  A.K.  Mar.  299,  approved 
in  Martin  v.  McFadin,  4  Litt.  240. 
The  English  authorities  are  followed, 
but  the  principle  is  somewhat  shaken 
by  a  remark  in  Bennett  v.  Tiernay, 
78  Ky.  580;  and  to  say  that  the  note 
of  a  purchaser  for  the  price  of  land 


sold  by  parol  is  ntidum  pactum  is 
hardly  compatible  with  the  authori- 
ties gathered  supra  in  Sec.  88  as  to 
the  nature  of  a  parol  sale,  which 
seems  to  be  good  for  all  purposes  ex- 
cept to  sue  on.  The  tenant's  promise 
to  pay  rent  on  an  unwritten  lease  for 
two  years  was  held  unenforcible  in 
Ragsdale  v.  Lander,  80  Ky.  61 . 

®  Code  of  Practice,  Sec.  697 ;  and 
see  Watson's  adm'r  v.  Violett,  2  Duv. 
882. 

^«  Stowers  v.  Hollia,  88  Ky.  644. 

"  Howard  v.  Burgen,  4  Dana,  187. 
And  so  of  contracts  to  be  performed 
after  the  death  of  any  one.  All  this 
is  in  harmony  with  the  law  elsewfaero. 
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yearS;  the  contract,  though  execated,  can  not  be  enforced  on 
unwritten  proof;  but  the  borrower  may  be  charged  on  a 
quaTitum  valebant  as  upon  a  sale  of  the  goods.'' 

A  contract  not  to  be  performed  within  a  year,  though  made 
elsewhere  than  in  Kentucky,  where  perhaps  no  such  "  Statute 
of  Frauds  ^^  is  in  vogue,  can  not  be  enforced  in  Kentucky,  as 
the  opening  words  of  the  statute,  *^  no  action  shall  be  brought,^' 
touch  the  remedy." 

There  is  nothing  in  the  subscription  of  stock  to  .a  turnpike 
road  company,  or  similar  corporations,  that  brings  it  within 
the  Statute  of  Frauds.  Such  a  subscription  is  good,  though 
verbal." 

NoTB. — The  modern  law  of  pleading  makes  it  necessary  to  allege  a 
writing  where  a  promise  within  the  statute  is  the  foundation  of  the  action. 
To  plead  a  promise,  witliout  saying  more,  implies  a  verbal  promise.  (Smith  v. 
Fah,  16  B.  M.  448.) 

Sec.  168.  Sureties  and  Guarantors.  The  clause  of  the 
statute  regarding  '^  a  promise  to  answer  for  the  debt,  default, 
or  misdoing  of  another,"  has  been  re-enforced  by  another: 
"  No  person  shall  be  bound  as  the  surety  of  another  by  the 
act  of  an  agent,  unless  the  authority  of  the  agent  is  in  writings 
signed  by  the  principal,  or  if  the  principal  do  not  write  his 
name,  then  by  his  sign  or  mark,  made  iu  the  presence  of  at 
least  one  credi[ta]ble  attesting  witness."  *  Where  the  author 
ity  is  given  by  parol,  a  ratification  of  the  instrument  executed 
under  such  authority,  also  by  parol,  can  not  avail.'  The  act 
extends  to  bail  bonds  given  in  criminal  cases  to  the  Common- 
wealth ;  and  such  a  bond  is  void  as  to  the  surety,  though  he 
was  present  in  court  and  directed  some  one  to  sign  his  name 
to  the  bond  in  his  own  presence.* 

In  construing  the  words  "  the  debt,  default,  or  misdoing  of 
another,"  the  leading  distinctions  laid  down  by  English  and 

"  Montague  v.  Garnett,  2  Bush,  298.  » Now  Gen.  Stat.,  Ch.  22,  Sec.  20. 

"  Kleeman  &  Co.  v.  Collins,  9  Bush,  *  Ragan  v.  Chenault,  78  Ky .  646. 

460.  '  Billington  v  Commonwealth,  79 

"  Bullock  V.  Falmouth  T.  P.  R.  Ky.  400. 
Co.,  86  Ky.  1 84. 
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American  courts  have  been  observed.  The  promise  must  be 
to  the  creditor,  not  to  the  debtor,  to  fall  within  the  statute. 
The  " other"  must  remain  bound,  and  it  must  be  his  " debt," 
etc.,  that  is,  the  consideration  must  move  to  him.  Where  the 
defendant,  in  order  to  clear  his  own  lot  from  a  lien  to  a  remote 
vendor,  had  agreed  by  word  of  mouth  to  pay  the  remainder  of 
the  purchase  price,  it  was  adjudged  against  him,  though  a  note 
had  been  given  for  it  by  an  intermediate  party,  and  though 
the  defendant  might  already  have  paid  the  price.^ 

One  man  may  in  his  name  and  on  his  credit  buy  goods 
which  he  wishes  some  one  else  to  receive  and  enjoy,  and  the 
debt  for  the  price  would  be  that  of  the  former,  not  of  the  lat- 
ter. And  why  can  not  two  men  order  goods  which  are  to  be 
delivered  to  only  one  of  them  ?  Here  we  come  on  disputable 
ground.  Where  A.,  an  insolvent,  bought  goods  from  the 
plaintiff,  and  on  his  refusal  to  deliver  the  goods  by  reason  of 
A.'s  insolvency,  B.  afterward  promised  to  pay  the  price  and 
consented  to  have  it  charged  to  himself,  this  promise  was  en- 
forced without  a  writing,  and  the  entry  on  plaintiff's  day-book 
was  admitted  as  evidence  of  the  credit  given  to  B.* 

Another  class  of  close  cases  under  the  statute  arises  where, 
after  a  distraint  or  attachment  of  A.'s  goods  for  A.^s  debt, 
B.  agrees  to  pay  a  certain  sura  to  have  the  goods  released. 
Such  a  promise  is  within  the  statute,  unless  at  the  time  that  it 
is  made  A.  himself  be  released  from  the  debt.*  Both  of  these 
Kentucky  rulings  are  in  line  with  the  weight  of  American 
law,  and  the  other  rulings  under  this  branch  of  the  statute 
hardly  touch  upon  disputed  ground.* 


^Hodgkins  v.  Jackson,  7  Bush,  842. 
Same  principle  in  Cfeel  v.  BeJl,  2  J  J. 
Mar.  309 ;  is  supported  by  Robertson 
Frauds  and  Starkie  on  Evidence. 

*  Leisman  v.  Otto,  1  Bush,  226.  In 
this  case  the  plaintiff  had  at  B.'s  re- 
quest taken  ineffectual  steps  to  coerce 
the  debt  from  A.,  thus  recognizing 
him  as  a  debtor,  but  was  not  held  es- 
topped thereby. 

'Lieber  v.  Levy,  8  Mete.  892;  a 
fortioriy  where  such  promise  is  made 


under  threat  of  attachment.  (Jones  v. 
Walker,  13  R.  Mon.  856.)  Lord  Mans- 
field disregarded  the  statute  where, 
after  a  distraint  made  for  rent,  a 
broker  interested  in  the  goods  prom- 
ised to  pay  the  rent  if  allowed  to  re- 
move the  distrained  goods. 

^  In  a  very  late  case,  Livers  v.  Nich- 
oll's  adm'r.  May  7, 1890  (11  Ky.  Law 
Rep.,  1000),  the  Superior  Court  held 
outright,  that  where  a  direct  consid- 
eration moves  to  the  promisor,  his 
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The  learning  on  guaranties  of  promissory  notes  has  become 
less  important  since  the  signature  of  a  stranger  on  the  back 
of  a  promissory  note  can  no  longer  be  filled  up  with  words  of 
a  guaranty.^* 

More  important  are  the  written  guaranties^  either  single  or 
or  continuing,  by  which  one  man  seeks  to  obtain  credit  for  an- 
other. The  Court  of  Appeals  has  gone  far  in  requiring  from 
the  party  to  whom  the  guaranty  is  addressed  a  notice  of  its 
acceptance  to  the  guarantor.  A  letter  written  by  the  defend- 
aat  i^  guaranteeing  any  purchases  which  his  son  might  make 
in  a  named  city^  though  addressed  to  one  firm,  may  be  acted 
on  by  any  other  firm  at  that  place,  but  such  firm  must  notify 
the  writer  that  his  guaranty  is  accepted  and  credit  given  upon 
the  strength  of  it.  A  declaration  not  alleging  such  notice  was 
held  defective;  but  there  is  no  necessity  to  bring  suit  first 
against  the  principal  debtor  with  the  diligence  needful  to  bind 
the  assignor  of  a  note/  or  at  all. 

Even  where  the  parties  addressed  in  a  letter  of  credit  them- 
selves advanced  money  to  the  party  recommended,  the  writers 
were  held  not  bound,  not  having  been  notified  till  the  latter 
had  become  insolvent;  the  case  for  the  defendants  being 
strengthened  by  the  interval  of  two  years  between  the  letter 
of  credit  and  the  date  of  the  advances  made  upon  it.* 

So  far  the  decisions  are  plain  enough,  but  the  doctrine  was 


promise  to  answer  for  the  default  of 
another  ia  not  within  the  statute. 
The  appellant  being  the  agent  and 
creditor  of  W.,  for  whom  he  tried 
to  collect  the  purchase  price  of  a 
chattel  in  order  to  apply  the 
money  to  his  otvn  claim  agahist  IF., 
agreed  verbally  to  indemnify  appel- 
lee, the  purchaser,  against  loss  of  the 
chattel  by  superior  title.  A  judgment 
against  him  on  this  indemnity  (though 
W.  remained  bound)  was  affirmed. 

'•Some  language  in  Williams  v. 
Obst,  12  Bush,  266,  seems  to  inti- 
mate that,  if  such  note  be  discounted 
in  bank  before  maturity,  the  blank 
signatures  on  it  would  be  turned  into 


guaranties.  In  Kellogg  v.  Dunn',  2 
Mete.  216,  a  case  arising  before  the 
Gen.  Stat,  (see  aupra^  Sec.  163,  n.  6), 
we  only  find  that  the  guarantor's  lia- 
bility is  not  that  of  a  co-obligor,  but 
not  how  his  liability  is  fixed.  In  Levi 
V.  Mendell,  1  Duv.  71,  the  blank  in- 
dorsement of  a  stranger  being  filled 
up  as  a  guarantee,  according  to  the 
law  of  that  time,  an  action  against 
him  was  sustained  without  notice  of 
the  non-payment  of  the  note  having 
been  given  to  the  guarantor. 

^Kinchelo  v.  Holmes,  7  B.  M.  6. 

•Bell  &  Terry  v.  Kellar,  13  B.  M. 
881. 
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applied  in  another  case,  in  which  under  the  circumstances  the 
guarantors  could  not  expect  that  a  notice  would  ever  be  served 
upon  them.  A  banker,  being  threatened  with  a  run,  the  de- 
fendants, to  avert  it,  wrote,  signed,  and  published  the  following 
card:  "Oct.  1,  1857.  We,  the  undersigned,  agree  to  guaranty 
the  depositors  of  W.  E.  C.  in  the  payment  in  full  of  their  de- 
mands against  said  C,  on  account  of  money  deposited  with 
him.  We  have  entire  confidence,  etc.''  The  court,  in  a  suit 
by  one  of  the  depositors,  held  (1)  that  the  guaranty  was  ad- 
dressed to  each  and  could  be  accepted  by  each  for  himself; 
(2)  that  the  contract  was  stated  well  enough  to  satisfy  the 
Statute  of  Frauds ;  (3)  that  forbearance  by  a  depositor  was 
a  good  consideration  as  to  him ;  (4)  that  he  had  only  to 
"  forbear "  till  the  banker  closed  his  doors ;  but  (5)  that  the 
petition  was  defective  in  not  stating  a  notice  by  the  plaintiff  to 
the  guarantors  that  he  had  accepted  their  guaranty,  and  that 
the  circumstances  of  the  case  did  not  show  a  waiver  of  such 
notice.'® 

While  a  guarantor  must  be  notified  that  credit  has  been 
given,  by  the  sale  of  goods  or  otherwise,  upon  the  faith  of 
that  security,  he  need  not  be  notified  of  the  principal's  default 
in  payment,  but  may  be  sued  at  once  on  the  happening  of 
such  default." 

Sec.  169.  Warranties.  Covenants  of  title  are  construed 
in  Kentucky  as  elsewhere.  The  statute  dispensing  with  need- 
less verbiage  in  covenants  of  warranty,  and  declaring  the 
words  "  with  warranty  "  in  a  deed  to  constitute  a  general  war- 
ranty, can  hardly  be  said  to  change  the  law.*  Where  the  war- 
rantor, in  order  to  have  a  grantee  pay  the  arrears  of  pur- 
chase money,  in  a  new  bond  with  surety,  indemnifies  him 
''  against  all  loss,  cost,  or  damage  growing  out  of  defect  of 

^^Steadmanv.  Guthrie,  4  Met.  147.  each  guarantor  was  to  be  liable  for 

^^  Lowe  V.  Beckwith,  14  B.  M.  184;  his  pro  rata  only,  nottn  aolido ;  it  was 

case  of  continuing  guaranty.  Wilde  held,  under  Sec.   88,  old  Code  (now 

y  Haycraft,  2  Duv.  809 ;  guaranty  Sec.  26),  that  a  joint  suit  looking  to 

construed  as  for  a  single  purchase  of  separate  judgments  would  lie  against 

goods;  all  payments  by  the  princi-  all. 

pal  must  be^applied  to  that  purchase;  ^Gen.  Stat.,  Ch.  24,  Sees.  6,  6,  7. 
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title/'  such  bond  will  be  construed  like  a  warranty,  as  secur- 
ing only  the  return  of  the  price  paid,  not  the  value  of  the 
land  at  a  later  day.' 

The  common  law  implication  of  a  warranty  during  the 
grantor's  life  from  the  words,  dedi  et  concessi,  never  prevailed 
here;*  but  a  warranty  was  implied  in  a  deed  of  partition  or 
of  exchange,*  and  perhaps  would  now.  And  a  doctrine  has 
been  worked  out,  that  one  who  sells  land  impliedly  undertakes 
that  he  has  some  though  not  the  paramount  title,  and  tiiat  he 
is  able  to  sell  his  own  title,  which  seems  to  imply  a  covenant 
against  encumbrances  made  by  the  grantor  himself.* 

As  to  warranties  on  the  sale  of  chattels,  the  law  of  Ken- 
tucky recognizes  the  implied  warranty  of  title  where  the 
seller  is  in  possession.  Though,  generally  speaking,  the  plain- 
tiff in  an  execution  does  not  warrant  a  perfect  title  to  the  pur- 
chaser, yet  where  the  plaintiff  intermeddles  by  ordering  a  levy 
on  certain  chattels,  assumpsit  lies  against  him  in  the  language 
of  the  old  cases,  on  behalf  of  the  purchaser,  who  loses  his 
money.' 

The  peculiar  development  of  the  law  of  Kentucky  on  im- 
plied warranties  in  the  sale  of  notes  and  bonds  is  given  in 
Sections  163-166.  The  warranty  of  quality  of  chattels  sold 
remains  to  be  treated. 

The  leading  case  of  Chandelor  v.  Lopus  is  understood  by 
many  as  deciding  that  the  buyer  of  a  thing,  which  turns  out 
different  from  what  the  seller  represents  it,  can  not  recover, 
except  on  an  express  warranty,  or  a  scienter  amounting  to  de- 
ceit;^ but  nothing,  said  there,  requires  the  warranty  to  be 
express,  and  the  court  must  determine  in  each  instance  what 


*  Robertson  v.  Lemon,  2  Bush,  301. 
» Steele  v.  Mitchell,  Pr.  Dec.  37. 
*Ibid.f  Venable  v.  Beauchamp,  8 

Dana,  821  (the  warranty  operated  as 
estoppel). 

^  Sinking  Fund  Commissioners  v. 
Northern  Bank  of  Kentucky,  1  Met. 
174,  192. 

•  Hackley's  ex'rs  v.  Swigert,  6  B.  M. 
86,  relying  on  Sanders  v.  Hamilton, 
8  Dana,  552.    See  supra.  Sees.  120,  n. 


12,  and  127,  n.  9,  as  to  rights  of  pur- 
chaser. 

^  (The  old  judges  thought  even 
knowledge  insufficient.)  Waters  v. 
Mattingly,  1  Bibb,  244,  holding  that 
a  feller,  representing  the  thing  sold 
as  sound  when  he  does  not  know  that 
it  is,  does  so  at  his  peril,  and  is  liable 
in  tort,  or  to  have  the  sale  rescinded, 
is  overruled  in  terms  in  Stewart  v. 
Dougherty,  8  Dana,  480;  description 
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words  ^  and  what  surrounding  circumstances  amount  to  a  war- 
ranty, and  will  often  deem  the  sale  of  an  article  by  name  or 
description  in  the  invoice  or  bill  of  sale  as  an  affirmation  and 
warranty  that  it  belongs  to  the  class  thus  described,  and  is  not 
so  far  mixed  with  other  things  as  to  lose  its  name  and  charac- 
ter;* or,  where  an  article  is  bought  for  a  certain  purpose  known 
to  the  seller,  an  implied  warranty  may  be  found  of  its  fitness 
for  that  purpose;'*  or  fraud  in  selling  it,  when  the  seller 
knows  it  to  be  unfit  for  it." 

The  modern  doctrine  as  recognized  in  Keutucky  is  this  : 
No  special  words  are  needed  to  make  a  warranty,  and  any 
words  of  representation  (not  of  belief  or  opinion)  which  in 
the  course  of  negotiating  a  sale  of  goods  are  used  to  bring  the 
trade  to  a  close,  and  are  so  understood  by  the  buyer,  are  a  war- 
ranty.    The  authorities,*^  beginning  with  Chandelor  v.  Lopus, 


and  warranty  being  distinguished, 
and  thus  a  warranty  of  a  negro  as 
"sound  and  a  slave  for  life,"  is  not  a 
warranty  of  the  seller's  title.  (Bayse  v. 
Briscoe,  13  B.  M.  474.) 

^  Gases  on  warranties  in  a  bill  of 
sale  may  turn  on  expressio  unius  ex- 
clusio  alierius,  as  where  a  bill  of  sale 
of  a  slave  stated  his  age,  but  war- 
ranted title  and  soundness,  was  held 
not  to  warrant  the  age.  (Banfield  v. 
Burton,  7  B.  M.  108.) 

•  Where  the  plaintiff  sold  certain 
stacks  on  a  farm  for  hemp,  and  they 
were  so  much  mixed  with  weeds  as 
no  longer  to  pass  for  hemp,  he  could 
not  recover  at  all,  there  being  no  sale 
of  hemp.  The  court  below  instruct- 
ed the  jury  to  pass  on  each  stack  by 
itself,  which  the  Court  of  Appeals 
snid  was  too  favorable  to  plaintiff, 
"  if  a  material  part  of  the  stacks '» 
contained  the  admixture,  the  contract 
of  the  seller  was  not  complied  with. 
(Fogg's  adm'r  v.  Rodger?,  84  Ky.' 
668.) 

***  Where  a  Durham  cow  was  sold 


for  $1,000,  a  price  indicating  her 
being  bought  for  a  breeder,  and  she 
had  been  twice  with  calf,  so  there 
was  no  deceit,  nor  a  breach  of  a 
warranty  against  barrenness,  a  war- 
ranty that  she  would  calve  again 
was  not  implied.  (Scott  v.  Renick,  1 
B.  Hon.  64.) 

"Where  late  in  the  civil  war  a 
drafted  man  bought  a  slave,  notori- 
ously for  a  substitute  in  the  army,  for 
$700,  and  the  owner  knew  that  the 
slave  was  undersized,  and  bad  been 
rejected  before  by  the  authorities,  an 
action  of  deceit  for  the  whole  price 
paid  was  sustained,  if  Miller  v.  Gaither^ 
8  Bush,  163.) 

"Of  Kentucky  cases:  Bacon  v. 
Brown,  3  Bibb,  35 ;  no  form  of  words 
necessary  for  a  warranty;  Dickens 
V.  "Williams,  2  B.  M.  374 ;  affirmation 
of  a  fact  in  a  bill  of  sale  warrants  it ; 
Lamme  v.  Gregg,  1  Met.  444,  applies 
this  to  verbal  contracts  "  where  the  af- 
firmation as  to  the  kind,  quality  or 
condition  of  the  article  sold  is  made 
during  the  trade." 
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are  reviewed  in  an  elaborate  opinion  of  Judge  Holt  (March^ 
1888),  who  proceed.4 : 

"Here  A.  is  selling  a  lot  of  mules  to  B.  The  trade  is  in 
progress,  and  the  contract  being  made.  The  latter  asks  the 
former,  *Are  they  all  right  f  The  answer  is,  ^They  are.' 
It  is  urged  that  this  statement  is  too  indefinite  to  constitute  a 
warranty  of  soundness,  and  that  the  petition  in  stating  it  only 
is  defective.  .  .  .  Business  and  trade  forbid  much  technicality. 
.  .  .  Can  there  be  any  doubt  how  men  generally  would  have 
understood  the  question  and  answer?"  And  the  court  en- 
forces the  words  above  given  as  a  warranty  of  soundness.** 

The  distinction  in  favor  of  one  who  orders  goods  to  be  man- 
ufactured over  a  buyer  of  goods  ready  for  sale  is  acknowl- 
edged." 

An  affirmation  as  to  the  quantity  in  '*  cost  and  carriage"  of 
a  stock  of  goods  sold  was  held  binding  on  the  seller ;  though 
the  suit  was  in  deceit  and  there  was  no  proof  of  a  seienteTf  the 
court  proceeded  on  the  ground  that  in  such  a  matter  the  buyer 
had  the  right  to  trust  in  the  statements  of  the  seller,  and  that 
the  latter,  if  he  did  not  know  the  quantity  sold,  should  not  un- 
dertake to  state  it  positively."  But  in  an  early  case,  where  one 
warranted  the  quantity  of  a  cargo  of  pork,  he  was  not  held  to 
an  undertaking  that  all  of  such  quantity  was  sound.*' 

The  right  of  the  buyer  to  rescind  the  trade  for  breach  of 
warranty  was  said  to  be  a  disputed  point,  and  the  Court  of 


"McClintook  v.  Emick,  87  Ky. 
160.  In  Smith  v.  Miller,  2  Bibb,  617 
(1812),  the  suit  was  in  tort  for  deceit; 
an  afSrmation  could  not  be  recov- 
ered on  without  a  scienter;  and  the 
court  seems  not  to  have  held  it  equiv- 
alent to  a  warranty. 

"Cook  V.  Gray,  2  Bush,  119,  rely- 
ing on  a  case  in  2  J.  J.  Mar.  and  on 
O'Bannonv.  Rolfe,  7Dana,329.  This 
seems  to  overrule  Baird  v.  Mathewp, 
6  Dana,  129,  where  a  receipt  for  $2,- 
926  paid  for  "  616  barrels  of  superfine 
flour"  was  beld  not  to  be  a  warranty 
of  the  grade;  but  the  case  is  not  re- 


ferred to  in  the  modern  opinion. 
The  latter  is  undoubtedly  in  line  with 
the  modern  English  and  American 
laws. 

"  Morehead  v.  Eades,  3  Bush,  121, 
re-e^tabli^hing  as  to  quantity  at  least 
the  case  of  Watson  v.  Matiingly, 
overruled  in  Stewart  v.  Dougherty. 
See  supra,  n.  7. 

^*  Jones  V.  Murray,  8  Mon.  82;  the 
pork  being  sold  by  the  cargo,  a  war- 
ranty of  soundness  of  provisions  was 
not  implied,  as  in  a  sale  for  immediate 
consumption. 


604 


KENTUCKY   JURISPRUDENCE.  [CH.  XXVII. 


Appeals  chose  to  follow  the  Supreme  Court  of  the  United  States 
in  denying  the  right.'^ 

The  implied  warranty  of  title  in  a  chattel  is,  like  a  covenant 
of  seizin,  broken  as  soon  as  made,  if  the  seller  has  no  salable 
title,  and  limitation  against  an  action  on  such  warranty  runs 
from  the  sale."  The  measure  of  damages  on  an  express  (or 
implied)  warranty  of  title,  in  the  absence  of  fraud,  is  the  price 
paid  with  interest  from  the  time  that  the  purchaser  loses  the 
enjoyment  through  paramount  title.** 

Sec  170.  Fire  Insurance.  In  1870  the  legislature  es- 
tablished an  Insurance  Bureau,  and  enacted  a  law  "  for  the  in- 
corporation of  Fire,  Marine,  etc.,  and  all  other  except  Life 
Insurance  Companies."  But  few  companies  have  been  formed 
under  it,  as  a  legislative  charter  is  so  easily  gotten.  But  from 
its  twentieth  section  down  the  law  applies  also  to  home  and 
foreign  companies  doing  business  in  Kentucky,  though  not 
organized  under  it,  and  imposes,  aside  of  taxes,  duties  on  all 
insurance  companies  for  the  safety  of  the  policy  holders;  and 
this  is  made  clearer  by  an  act  of  March  21,  1870,  subjecting 
all  companies  to  the  new  insurance  laws.'  It  is  unlawful  for 
any  company,  not  having  complied  with  the  law,  to  do  busi- 
ness in  Kentucky,  and  though  it  can  not  take  advantage  of  its 
own  wrong  by  refusing  to  pay  a  policy  delivered  in  the  State, 
yet  a  premium  note  taken  in  return  for  such  policy  is  void.' 

I.  Insurable  and  Insured  Interest.     Where  the  charter  of  a 


^^  Case  of  a  clock  warranted  to  be  a 
good  time-piece.  ( Lightbarn  v.  Coop- 
er, 1  Dana,  273,  referring  to  Thorn- 
ton V.  Wynn,  12  Wheat.  184.) 

"  Chancellor  v.  Wiggins,  4  B.  M. 
201. 

"  Wood's  adm'r  v.  Wood's  dev*8, 1 
Met.  512,  518. 

» Act  of  March  12, 1870.  App.  to  B. 
and  F.  G.  St.,  pp.  68-86,  including 
some  amendatory  acts.  The  insur- 
ance laws  are  exempted  from  repeal 
bv  the  General  Statutes.  The  act  of 
March  21, 1870,  is  found  in  Appendix, 
p.  86. 


*  Franklin  Ins.  Co.  v.  Louisville, 
etc.,  Packet  Co.,  9  Bush,  591;  the 
Kentucky  Court  of  Appeals  held  in 
like  manner  on  a  premium  note  giyen 
for  insurance  in  Indiana  in  disregard 
of  the  insurance  law  of  that  State. 
(Ford  V.  Buckeye  State  Ins.  Co.,  6 
Bush,  183.)  But  the  act  does  not 
dissolve  certain  companies  chartered 
before  1870,  which  are  strictly  mu- 
tual and  can  not  conform  to  the  re- 
quirements of  the  act  without  reor- 
ganizing on  a  new  footing  (Louis- 
ville German  M.  F.  I.  Co  v.  Com- 
monwealth, 9  Bush,  895.) 
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mutual  company  subjects  the  lauds  and  houses  of  the  insured 
to  a  lien  for  their  assessment^  a  husband  can  not  insure  the 
house  of  his  wife  in  his  own  name,  notwithstanding  his  inchoate 
right  of  curtesy.* 

On  the  extent  of  recovery  by  one  having  an  insurable  in- 
terest less  than  an  absolute  ownership  there  are  two  decisions 
not  quite  in  harmony.  The  plaintiff^  having  had  issue  born 
alive  before  any  of  the  statutes  lessening  the  husband^s  rights 
in  the  wife's  lands^  insured  the  whole  interest,  which  he  held 
in  her  right,  in  his  name ;  and  though  he  owned  only  a  life  es- 
tate therein,  the  court  said :  ^'  If  the  assured  had  an  insurable 
interest  at  the  time  of  the  insurance  and  also  at  the  time  of  loss, 
he  has  a  right  to  recover  the  whole  amount  of  damage  to  the 
property  .  .  .  without  regard  to  the  value  of  the  assured's  in- 
terest in  the  property."*  But  where  a  widow  insured  a  house, 
which  had  descended  on  her  infant  children,  as  her  own,  she 
was  allowed  to  recover  only  the  value  of  her  dower,  and  the 
amount  of  a  lien  note  against  the  property  which  she  had  taken 
in  with  her  own  funds.*  Other  decisions  on  insurable  inter- 
est*  yield  nothing  peculiar  to  Kentucky. 

Reversing  the  Superior  Court,  the  Court  of  Appeals  holds 
that  a  change  of  ownership  by  the  death  of  the  assured  is  not 
within  the  well-known  clause  which  avoids  the  policy  if  ^^any 
change  takes  place  in  the  title  "  of  the  thing  assured.^  Till  the 
sale  is  confirmed®  a  judicial  sale  does  not  work  a  change  of  title 
in  a  house. 


*  Eminence  Mut.  Ins.  Co»  v.  Jesse, 
1  Met.  626. 

*  Franklin  M.  and  F.  Ins.  Co.  v. 
Drake,  2  B.  Mon.  47. 

*  Hartford  Ins.  Co.  v.  Haas,  87  Kv. 
531.  See  supra.  Sec.  141,  about  court's 
refusal  to  reform  the  policy. 

•Fireman's  Ins.  Co.  v.  Powell,  13 
B.  M.  811,  321  (insurable  interest  in 
attached  chattel — a  steamboat  —  of 
him  who  bonds  it);  Protection  Ins. 
Co.  V.  Hall,  16  B.  M.  411,  481  (build- 
ers for  their  lien  on  house,  the  policy 
reading  "on  their  work  done;"  good); 


^tna  Ins.  Co.  v.  Jackson,  16  B. 
Mon.  242,  269  (vendor  of  goods  held 
back  for  price.) 

'  Kichardsons's  adm'r  v.  Qerman 
Ins.  Co.  (Feb.  20,  1890),  12  Ky.  Law 
Rep.  87. 

^Manhattan  Ins.  Co.  v.  Stein,  5 
Bush,  651,  669,  A  deed  of  assign- 
ment for  the  benefit  of  creditors  is 
not  a  transfer  of  the  interest  in  the 
assured,  any  more  than  a  mortgage. 
(Phoenix  Insurance  Co.  v.  La wrence, 
4  Met.  9.) 
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II.  Representation  and  Warranty,  Following  the  lead  of 
other  States  Kentucky,  in  1874,  directed  by  law  that  "  All 
statements  or  descriptions  in  any  application  for  a  policy  of 
insurance  shall  be  deemed  and  held  representations  and  not 
warranties,  nor  shall  any  misrepresentation,  unless  material  or 
fraudulent,  prevent  a  recovery  on  the  policy.'^*  It  was  held 
at  one  time  that  a  proviso  in  the  policy,  that  all  representations 
shall  have  the  force  of  a  warranty,  is  not  in  conflict  with  any 
rule  of  policy  and  therefore  overrides  the  rule  for  construing 
the  statute ;  but  this  view  has  been  since  expressly  overruled.'* 

The  words,  "  occupied  as  a  family  residence,"  following 
upon  the  location  of  the  insured  house,  is  within  the  statute 
and  can  not  be  taken  as  a  warranty  that  the  house  will  be  thus 
occupied  during  the  term."  Where  one  who  owns  a  life  estate 
in  the  ground  on  which  the  insured  house  stands,  and  part  of 
the  fee  therein,  and  has  paid  for  th(3  house  with  his  own  means 
and  can  have  it  allotted  to  himself  in  a  partition,  it  is  not  a 
material  misrepresentation  for  him  to  call  it  unconditionally 
his  own." 

A  representation  that  the  assured  has  an  unencumbered 
title,  where  he  has  bought  at  a  judicial  sale  and  paid  no  part 
of  the  purchase  money,  is  materially  false;  whether  the  dower 
belonging  to  his  wife  by  reason  of  a  previous  marriage  would 
by  itself  be  fatal,  under  a  representation  that  no  one  else  had 
an  interest,  is  left  in  doubt.'* 

The  untrue  statements  in  an  application  areoilen  caused  by 
the  zeal  of  agents  anxious  to  get  their  commission,  and  are 

•Act  to  add  Sec.  22  to  Gh.  22  of  812.    It  is  the  policy  of  the  law  not 

Gen.  Stat.,  see  B.  and  F.  G.  St.,  p.  to  allow   contracts  to  be  made  by 

808 ;  see  as  to  effect  of  agent  insisting  which  the  unwary  may  be  entrapped, 

on  untrue  answers,  Western  Assur-  "  Imperial  Fire  Ins.  Co.  v.  Eier- 

ance  Go.  v.  Rector,  86  Ky.  294.    But  nan,  88  Ky.  408. 

the  assured  was  not  excused  in  this  "  Kenton  Ins.  Go.  v.  Wigginton, 

case  for  keeping  gunpowder  in  his  11  Ky.  Law  Rep.  589. 

stock  of    merchandise,  though   the  "Security  Ins.  Go.  y.  Bronger,  6 

agent  had  told  him  he  might  do  so.  Bush,  147.    The  same  was  held  in 

I'Germania  Ins.  Go.  y.  Rudwig,  80  Farmers  and  Droyers    Ins.  Co,  y. 

Ky.  228,  a  life  insurance  case,  oyer-  Gurrie,  aupra,  which  is  probably  still 

ruling  yery  properly  Farmers  and  good  law  on  the  merits,  though  not  as 

Droyers  Ins.  Co.  y.  Gurrie,  18  Bush,  construing  the  act  of  1874. 


OH.  XXVII.]  VARIOUS  OONTRAC5T8.  607 

deemed  the  acts  of  the  insurer  by  which  he  is  estopped.  Here^ 
then,  a  law  passed  in  1886  steps  in  which  directs  ^*  that  whoever 
solicits  insurance,  etc.,  or  transmits  ...  an  application  for,  or 
a  policy  to  or  from,  [a]  company,  or  advertises  that  he  will, 
etc.,  shall,  any  thing  in  the  application  or  policy  to  the  contrary 
notwithstanding ,  b'e  held  to  be  an  agent  for  such  company  to 
all  intents  and  purposes,  unless  ...  he  received  no  .  .  .  com- 
pensation .  .  .  for  such  services  from  such  company  or  its  ac- 
credited agents,  or  ...  is  the  .  .  ,  agent  of  the  insured.^' " 

III.  Conditions  Subsequent.  What  is  a  breach  of  the  con- 
dition against  change  in  the  title  has  been  already  discussed. 
The  court  has  construed  the  clause  that  the  property  must  not 
become  "  vacantand  unoccupied  '^  also  quite  benignly  to  the  as- 
sured. Where  the  owner  of  a  dwelling-house,  the  tenant  having 
left  it,  while  waiting  for  another  tenant  put  a  servant  into  one 
room  adjoining  the  main  building,  with  access  to  the  whole 
house,  it  was  deemed  a  good  occupancy.'*  The  keeping  in 
store  of  prohibited  articles  (such  as  gunpowder)  is  said  not  to 
render  a  policy  void,  but  only  to  suspend  it."  As  to  waiver  of 
proofs  by  conduct  of  the  insurer  or  his  agent,  the  Kentucky 
decisions  are  in  line  with  the  modern  tendency  in  favor  of  the 
assured.*^ 

IV.  Other  Insurance.  Insurance  by  other  underwriters 
may  be  a  defense  either  on  the  ground  of  concealment  (a  mis- 
representation as  to  it  is  always  material),  or  it  may  avoid  the 
policy  under  a  condition  ;  or  it  is  a  defense  pro  tanto  to  a  pol- 
icy which  undertakes  to  pay  only  a  part  of  the  loss  in  propor- 
tion to  the  whole  sum  insured.  The  condition  as  to  subse- 
quent insurance  without  consent  or  notice,  usually  winds  up, 
"  the  policy  shall  be  of  no  binding  force  on  this  company." 
Hence  it  becomes  void  only  at  the  insurer's  option.  Now,  if 
the  second  policy  on  the  same  house  or  stock  is  effected  through 
the  same  agent  who  made  out  the  first,  being  agent  for  both, 
the  company  issuing  tlie  first  policy  is  notified  of  the  additional 

^*  B.  and  F.  Gen.  Stat.,  Appendix,  >*  Phoenix  Ins.  Co.  v.  Lawrence, 

p.  86.  ubi  8upra. 

'*  Imperial   Ina.  Co.  v.  Kiernan,  "  Kenton  Ins.  Co.  v.  Wiggluton, 

ubi  supra.  ubi  supra. 
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insurance,  and,  if  dissatisfied,  ought  to  cancel  it  and  return  the 
premium,  and  can  not  claim  a  defeasance  after  a  loss  has  taken 
place.^  Nor  can  the  second  company  complain,  for,  by  issuing 
its  policy  with  full  notice  of  previous  insurance,  it  has  giv.en  its 
consent  thereto,  and  there  was  certainly  no  misrepresentation.^ 

But  where  two  policies  are  obtained  from  different  compa- 
nies, through  different  agents,  taking  effect  at  the  same  time, 
the  assured  can  not  avoid  the  clauses  in  either  policy  against 
previous  and  subsequent  insurance  by  showing  that  the  other 
was  neither  previous  nor  subsequent,  but  contemporaneous.*^ 

But  the  right  of  the  insurer  to  annul  his  policy  on  account 
of  additional  insurance  is  not  lost  by  his  assent  to  and  co-op- 
eration in  an  adjustment  of  the  loss,  nor  by  his  canceling  of 
the  policy  afler  the  occurrence  of  the  loss  and  returning  the 
unearned  portion  of  the  premium." 

V.  Some  other  Points,  Where  an  action  on  a  fire  loss  is  de- 
fended on  the  ground  that  the  assured  set  the  house  on  fire, 
or  connived  at  such  action,  the  plea  need  not  be  sustained  by 
any  greater  proof  than  any  other  affirmative  averment  in  a 
civil  case;  the  jury  need  not  be  convinced  "beyond  a  reason- 
able doubt."  ■■ 

In  fixing  the  amount  of  the  loss  the  usual  words  of  the  pol- 
icy, '*  true  and  actual  cash  value,"  do  not  mean  the  price  at 
which  the  thing  destroyed  by  fire  can  be  replaced ;  as  it  would 
often  be  impossible  to  replace  it  in  its  old  and  perhaps  decayed 
condition  ;  but  the  price  at  which,  immediately  before  the  fire, 
it  could  have  been  sold  for  cash." 


i*Von  Borries  v.  United  L.  F.  and 
M.  Ins.  Co.,  8  Bu8h,  133. 

*•  Kenton  Ins.  Co.  v.  Shea,  6  Bush^ 
174.  There  was  a  condition  against 
previous  insurance  which  was  en  forc- 
ible as  such  at  the  time. 

^  Manhattan  Ins.  Co.  v.  Stein,  6 
Bush,  661.  A  case  of  forfeiture  for 
further  insurance  without  notice  or 
consent  came  before  the  Court  of  Ap- 
peals in  two  appeals  in  the  same  case 
in  PhoBnix  Ins.  Co.  v.  Stevenson,  78 
Ky.  160,  and  Same  v.  Same,  88  Ky. 


7.  The  forfeiture  was  here  enforced, 
though  the  subsequent  policy  is  void- 
able for  not  giving  notice  of  the  first; 
but  such  a  forfeiture  can  not  be  en- 
forced where  an  insurance  agent, 
without  the  consent  of  the  assured, 
"places"  additional  insurance.  (Lon- 
don and  Lancashire  Ins.  Co.  v.  Turn- 
bull,  86  Ky.  280.) 

"  Baer  v.  Phoenix  Ins.  Co.,  4  Bush, 
242. 

•  "^tna  Ins.  Co.  v.  Johnson,  11 
Bush,  587.  M  Ibid. 


CH.  XXVII.] 


VARIOUS   CONTRACTS. 


609 


The  condition  of  a  policy  of  fire  insurance,  that  the  company 
shall  not  be  liable  for  any  loss  under  the  policy  if  default  shall 
have  been  made  in  paying  an  installment  of  the  premium  note, 
is  valid,  though  by  the  contract  this  note  remained  binding  on 
the  assured.** 

The  limitation  of  one  year,  within  which  by  the  terms  of 
the  policy  a  suit  on  it  may.  be  brought,  is,  unlike  a  statutory 
limitation,  extended  one  day  when  the  last  day  of  the  year 
falls  on  Sunday.* 

Sec.  171.  Life  Insurance.  The  act  of  1874,  on  Repre- 
sentations and  Warranties,  and  that  of  1886,  treating  all  paid 
solicitors  as  agents  of  the  insurer,  bear  oftener  on  life  than 
upon  fire  risks.^  There  is  a  strong  effort  to  sustain  a  life  pol- 
icy on  which  premiums  have  long  been  paid  in  good  faith. 
Thus,  where  the  insurer  pleaded  a  misstatement  of  the  life's 
age  by  three  years,  the  court  was  unwilling  to  set  aside  a  spe- 
cial finding  for  the  plaintiff,  though  it  ran  counter  to  a  well- 
proved  register  of  births.* 

The  striking  feature  in  the  Kentucky  law  of  life  insurance 
is  the  distinction  made  between  premiums  or  premium  notes, 
for  default  in  which  the  policy  may  be  forfeited,  and  default 
in  such  indebtedness  which  the  policy  calls  "  loans."  The  in- 
surer is  taken  at  his  word ;  the  note  is  a  loan  for  which  the 
policy  is  mortgaged,  and  the  court  relieves  against  the  forfeit- 
ure by  simply  deducting  the  amount  due  on  the  loan  from  that 
to  be  paid  on  the  policy,  and  this  must  happen  always  where 
a  policy  is  commuted  upon  the  basis  of  payments  already  made ; 
it  is  then  a  "  paid  up  "  policy,  and  any  notes  which  remain 
outstanding  against  it  are  only  evidences  of  debt,  not  of  further 


"^Blackerby  v.  Continental  Ins. 
Co.,  S8  Ky.  674.  This  would  be 
very  different  in  life  insurance ;  see 
next  section. 

**Owen  V.  Howard  Ins.  Co.,  10  Ky. 
L.  R.  608. 

'See  supra.  Sec.  170,  nn.  9  and  14. 

'  Germania  Ins.  Co.  v.  Kudwi^,  80 
Ky.  223.  In  the  same  case  the  life's 
removal  to  the  South,  forbidden  by 


the  policy,  was  held  to  be  condoned  by 
the  acceptance  of  subsequent  premi- 
ums. But  this  is  now  the  law  every- 
where. To  prevent  a  policy  from 
lapsing  under  the  charter  of  a  mutual 
company,  where  a  member  should 
die  *' without  widow  or  child"  the 
last  word  is  construed  to  embrace  a 
grandchild.  (Duvall  v.  Goodson,  79 
Ky.  224.) 
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premiums  which  must  be  paid  to  keep  the  policy  alive.*  The 
doctrine  was  carried  to  its  utmost  limit  in  1878.  The  com- 
muted policy  and  notes  nowhere  spoke  of  a  ^'loan.'^  The  life 
had  been  insured  for  the  benefit  of  his  wife,  on  the  ten  years^ 
plan^  in  the  sum  of  $10,000^  the  premiums  being  paid  half  in 
cash  and  half  in  notes,  with  the  right  to  commute  the  policy 
after  two  annual  payments  at  one  tenth  for  each  payment, 
"provided  such  surrender  is  made  to  the  company  within 
twelve  months  from  the  time  of"  default,  the  new  policy  to  be 
'^subject  to  any  notes"  outstanding  for  premiums.  The  un- 
derstanding to  pay  one  tenth  for  each  year's  premium  that 
should  be  paid  was  repeated  in  another  part  of  the  policy,  with- 
out mention  of  the  previous  surrender  of  the  old  policy.  Under 
this  policy  four  premiums  were  paid,  and  the  interest  on  the 
notes  was  kept  up  during  the  time.  When  the  fifth  premium 
fell  due  the  decedent  paid  the  greater  part  of  the  one  half  pay- 
able in  cash,  and  gave  a  short  note  payable  in  bank  for  a  sum 
made  up  of  the  residue  of  that  half,  advance  interest  on  pre- 
mium notes,  and  interest  for  the  time  the  premium  had  to  run, 
winding  up  the  instrument  thus :  "  If  the  amount  of  this  note 
is  not  paid  when  due,  the  policy  shall  be  null  and  void."  Hav- 
ing met  the  fifth  premium  in  this  way,  he  got  the  usual  renewal 
receipt.  The  note  was  never  paid,  neither  was  payment  de- 
manded, nor  the  cash  paid  on  the  fifth  premium  returned ;  nor 
was  the  policy  surrendered  at  any  time  or  a  paid-up  policy  de- 
manded. The  "  life  "  died  three  years  thereafter.  It  was  held 
that  the  forfeiture  in  the  short  note  could  not  be  enforced,  and 
that  the  widow  was  entitled  to  five  tenths,  subject  to  all  the 
indebtedness  on  the  notes.* 

Assessment  companies  have  been  held  to  a  strict  pursuance 
of  the  organic    law    in  making  their   assessments  or  calls; 


'  St.  Louis  M.  L.  I.  Co.  v.  Grigsby,  payment  of   interest    on    premium 

10  Bush,  810  (1874).  notes,  where  the  policy-holder  is  en- 

^  Montgomery  v.  Phosnix  M.  L.  titled  to  a  dividend,  which  would,  if 

Ins.  Co.,  14  Bush,  61,  followed  in  applied,  hare  been  likely  to  discharge 

Johnson  ▼.  Southern  Mutual  L.  Ins.  the  interest.    (Northwestern  L.  I.  Co. 

Co.,  70  Ky.  408.     Still  less  can  a  v.  Fort's  adm'r,  82  Ey.  260.) 
commuted  policy  be  forfeited  for  non- 
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the  call  being  made  by  an  officer,  where  the  charter  de- 
manded action  by  the  board,  it  was  held  void^  and  the  failure 
to  meet  it  could  not  work  a  forfeiture  of  membership.* 

And  such  a  forfeiture  is  not  self-acting ;  the  society  has  the 
option  of  waiving  it  and  does  waive  it  by  demanding  an  as- 
sessment which  accrues  after  the  supposed  forfeiture.* 

The  same  liberality  as  in  ordinary  life  insurance  has  not 
been  allowed  in  dealing  with  accident  insurance.  Where  a 
railroad  employe  had  given  an  order  on  his  employer  to  cover 
insurance  for  one  year,  in  four  periods,  and  the  policy  stipu- 
lated that  the  insurance  should  be  valid  only  for  the  periods 
(after  the  first)  for  which  the  premium  was  actually  paid,  the 
insurance  company  was  exonerated,  though  it  had  not  returned 
the  order,  nor  made  any  effi)rt  to  collect  it,  and  though  before 
the  death  of  the  person  insured  the  railroad  company  owed 
him  more  than  enough  to  cover  the  premium  for  the  whole 
year.* 

A  clause  in  a  charter,  giving  a  fund  arising  on  the  death  of 
a  member  to  his  ''  wife  and  children,'^  is  construed  as  giving 
them  in  the  proportion  in  which  the  personal  estate  is  distrib- 
uted between  them,  that  is,  one  third  to  the  wife,  two  thirds 
tx)  the  child  or  children.* 


Note  to  Sections  170  and  171. — The  Kentucky  decisions  upon  Marine 
Insurance,  which  also  touch  upon  General  and  Particular  Average,  seem  to 
be  in  full  harmony  with  the  general  English  and  American  law. 

Note. — As  to  change  of  beneficiary  see  note  under  Section  118;  as  to 
rights  of  creditors,  Section  128,  sub  fine. 

Sec.  172.  Common  Carriers  and  other  Public  Trades. 
There  is  no  statute  in  Kentucky  limiting  the  liability  of  com- 


^ American  M.  A.  Society  v.  Hel- 
bum,  85  Kv.  1.  An  executive  com- 
mittee  of  the  board  would  have  satis- 
fied the  charter. 

'American  M.  A.  Society  v.  Quire, 
8  Ky.  L.  R.  101.  It  was  held  that 
though  under  the  charter  the  notice 
of  assessment  may  be  ^'sent,"  yet  the 
thirty  days*  time  for  payment  must 
run,  not  from  the  time  of  mailing  the 


notice,  but  from  the  time  of  its  re- 
ceipt by  the  member. 

'  Bane  v.  Traveler's  Ins.  Co.,  86  Ky. 
677. 

•McLin  V.  Calvert,  78  Ky.  472. 
Contrary  to  the  well-known  rule 
which  gives  to  the  wife  a  child's  share. 
The  latter  is  followed  in  Qaines  v. 
Kentucky  Granger's  M.  B.S.,  11  Ky. 
L.  B.  680.    (Superior  Ct.) 
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mon  carriers  or  allowing  them  to  limit  it  by  contract  otherwise 
than  they  might  by  the  rules  of  the  common  law.  There  is  a 
very  mild  statute  for  the  protection  of  innkeepers.^ 

The  railroad  act  of  1880  requires  each  company,  in  order 
to  prevent  extortion,  to  keep  posted  both  a  schedule  of  the 
maximum  rates  allowed  by  law  and  of  the  rates  actually 
charged.'  An  act  of  1882  undertakes,  mainly  by  its  second 
section,  "  to  prevent  extortion  and  discrimination  "  in  both 
freights  and  car  toll  and  in  passenger  fiires,  but  reserves  in  its 
third  section  the  right  of  the  companies  to  issue  commutation^ 
excursion,  and  thousand-mile  tickets.'  The  amendatory  act 
of  1890  repeals  Section  2  of  that  act,  and  by  way  of  substi- 
tute therefor  makes  it  unlawful  for  any  corporation  operat- 
ing a  railroad  to  "  directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device,  .  .  .  charge  ...  or  re- 
ceive from  any  person  ...  a  greater  or  less  compensation  for 
any  service  rendered  ...  in  the  transportation  of  passengers 
or  property  than  it  charges  ...  or  receives  from  any  other 
person  ...  for  like  .  .  .  service  in  .  .  .  like  kind  of  traffic, 
under  substantially  similar  circumstances  and  conditions.'^ 
Another  section  of  the  act  requires  the  same  facilities  and  rates 
to  be  given  to  one  connecting  line  that  are  given  to  any  other.* 

In  passing  on  the  liability  of  common  carriers  for  goods 
delivered  to  them  for  transportation,  the  Court  of  Appeals  of 
Kentucky  has  not  otherwise  struck  out  on  any  line  of  its  own, 
but  it  has,  on  the  disputed  question  of  contracts  for  limiting 
the  common  law  liability  by  contract,  sided  with  the  Supreme 
Court  of  the  United  States  against  the  Court  of  Appeals  of 
New  York*  in  holding  that  a  common  carrier  can  not  shield 


lAn  act  of  February  1874  (B.  and 
F.  G.  St.,  p.  781 )  authorizes  an  inn- 
keeper, who  has  a  good  iron  safe  or 
vault,  to  escape  responsibility  for 
such  money,  bank  notes,  jewelry,  ar- 
ticles of  gold  and  silver,  precious 
stones  or  bullion,  which  guests  will 
not  deposit  in  his  safe,  by  posting  a 
copy  of  the  act  in  every  public  room 
and  guest's  bedroom  in  his  inn ;  but 
he  will,  notwithstanding  the  act,  be 


liable  for  any  loss  to  a  guest  "caused 
by  the  theft  or  neglect  of  the  inn- 
keeper or  any  of  his  servants."  No 
decisions  under  the  act  are  reported. 

2  B.  and  F.  G.  St.,  p.  1019. 

»/«(/.,  p.  1021. 

*Sess.  Acts,  1889-90,  p.  25. 

*See  Railroad  Co.  v.  Lockwood, 
17  Wall.  367,  and  the  contrary  de- 
cision of  New  York  Court  of  Appeals 
between  the  same  parties. 
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himself  against  responsibility  for  loss  arising  from  his  own 
negligence  and  that  of  his  servants  and  agerUs,  And,  in  apply- 
ing this  same  principle  to  a  telegraph  company,  and  to  the 
well-known  stipulations  in  a  night  or  half-rate  dispatchj*  the 
court  disregarded  the  excuse,  that  by  paying  a  higher  rate  the 
customer  could  have  a  fuller  measure  of  responsibility.  After 
conceding  thajb  a  telegraph  company  is  not  a  common  carrier, 
and  not  therefore  liable  at  all  events  for  every  miscarriage,  the 
court  (Judge  Holt)  proceeds :  "  It  is,  however,  a  public  agent ; 
.  .  .  carefulness  and  fidelity  are  essential  to  its  character  as  a 
public  servant,  and  public  policy  forbids  that  it  should  abdi- 
cate as  to  the  public  by  a  contract  with  the  individual.  He 
is  but  one  of  millions;  ...  he  is  ea;  necessitate  compelled  to 
submit  to  any  terms  which  the  company  might  see  fit  to  im- 
pose ;  but  the  law  should  not  uphold  a  contract  under  which  a 
public  agent  seeks  to  shelter  himself  from  the  consequences  of 
his  own  wrong  and  neglect."  The  company  failed  in  this  case 
to  deliver  the  message  at  all ;  a  plainer  case  of  neglect  than  a 
mistake  in  its  wording  would  have  been.^ 

As  to  common  carriers  themselves,  the  rule  is  thus  laid 
down  :  (1)  "The  weight  of  authority,  both  in  this  country 
and  in  England,  is  that  by  receiving  and  accepting  the  bill  of 
lading  the  consignor  becomes  bound  by  its  terms,  in  the  ab- 
sence of  fraud  and  mistake.  (2)  The  doctrine  that  common 
carriers  can  limit  their  common  law  liability  by  special  con- 
tracts has  received  the  sanction  of  this  court  (see  2  Duv.  564 ; 


•Smith  V.  Western  Union  Tel. Co., 
88  Ky.  104.  The  victory  in  the  par- 
ticular case  remained  with  the  com- 
pany on  the  question  of  damages. 
The  message  was  from  a  broker  to 
his  principal,  advising  him  of  an  ad- 
ditional purchase  of  stock,  which  re- 
quired, in  case  of  a  decline,  a  further 
margin  to  be  put  up.  The  party  ad- 
dressed not  learning  of  the  purchase 
did  not  "  put  up,"  and  lost  his  whole 
investment ;  the  court  disregarded  a 
special  verdict  that  **  he  would  have 
put  up  the  margin,"  as  being  a  mere 


guess,  and  deeming  the  damages  too 
remote  entered  a  verdict  for  the  coat 
of  the  message,  which  was  affirmed. 
■^  We  may  consider  the  views  ex- 
pressed by  the  court  in  Camp  v. 
Western  Union  Tel.  Co.,  1  Met.  164, 
that  the  company  can  by  an  express 
contract  limit  its  liability,  and  that 
to  guard  against  mistakes  the  cus- 
tomer should  pay  the  extra  half-rate 
for  repeating,  as  no  longer  law,  ex-  ' 
cept  where  the  mistake,  delay,  or  non- 
delivery arises  from  causes  not  due 
to  the  neglect  of  the  company's  agents. 
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11  B.  Mon.  336),  but  not  to  such  extent  as  to  relieve  them 
from  liability  of  themselves  or  their  agents."  The  exception 
here  was  against  fire  while  in  transit,  and  the  goods  having 
been  destroyed  by  fire,  without  negligence  on  the  part  of  the 
railroad  company,  it  was  exonerated." 

Astipulation  in  a  railroad  bill  of  lading  for  live  stock,  that 
the  owner  must  before  removing  an  injured  animal  from  the 
place  of  destination,  etc.,  give  a  written  notice  to  the  company, 
is  reasonable,  and  will  be  upheld.*  The  carrier  need  not 
prove  that  the  shipper  read  and  fully  understood  the  special 
contract,  or  that  it  was  fairly  and  freely  entered  into;  but  if 
it  does  not  appear  affirmatively  that  the  shipper  "  acted  under 
duress,"  or  that  the  contract  was  imposed  upon  him  when  he 
could  not  examine  or  understand  it,  he  is  bound  as  he  would  be 
by  any  other  written  instrument.*"  Where  the  blank  for  the 
bill  of  lading  has  upon  it  an  acceptance  of  its  conditions  to  be 
signed  by  the  shipper,  and  he  has  not  signed  it,  and  not  read 
the  conditions,  he  is  not  bound  by  them.'*  In  these  cases  an 
express  company  was  treated  throughout  as  a  common  car- 
rier, but  in  another  case  a  judgment  against  the  same  express 
company  was  reversed,  because  the  court  below  would  not 
instruct  the  jury  that  it  could  lawfully,  by  contract,  limit  its 
liability  to  "fraud  and  gross  negligence.*^*  This  is  not  in 
harmony  with  the  other  cases,  and  may  be  considered  as  over- 
ruled ;*'  vet  it  was  not  said  that  an  express  company  is  other 


8  L.  &  N.  R.  R.  Co.  V.  Brownlee, 
14  Bush,  690.  The  carrier  was  held 
liable  notwithstanding  the  contract 
in  cases  quoted  below  in  n.  18. 

•Owen  V.  L.  &  N.  R.  R.  Co.,  87 
Ky.  628.  But  by  taking  charge  of 
an  injured  horse  the  agents  of  the 
company  waived  the  necessity  for  a 
written  notice. 

'» Adams  Express  Co.  v.  Guthrie, 
9  Bush,  78 ;  see  also  supra,  L.  &  N. 
R.  R.  Co.  V.  Brownlee,  p.  698  (an  ex- 
emption embodied  in  the  bill  of  lad- 
ing is  presumably  assented  to). 

"  Adams  Express  Co.  v.  Nock,  2 


Duv.  662  :  '*  the  proof  must  be  clear 
that  the  contract  was  fairly  made 
and  ftilly  understood  " — an  instruc- 
tion in  these  words  led  to  a  reversal 
in  case  quoted  in  n.  10. 

"Same  v.  Loeb.  7  Bush,  499. 

^'The  other  cases  speak  of  "  negli- 
gence," not  of  gross  negligence,  and 
in  two  subsequent  cases,  L.  C.  & 
L.  R.  R.  Co.  V.  Hedger,  9  Bush,  660, 
and  Rhodes  v.  L.  &  N.  R.  R.  Co., 
a,  688,  it  is  expressly  said  that  a 
common  carrier  can  not  limit  his  lia- 
bility to  "criminal  neglect,"  or  to 
"gross  negligence." 
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than  a  common  carrier.  The  owner  of  a  towboat,  who  under- 
takes to  tow  steamboatS'Or  barges  over  "  the  Falls/^  is  not  a 
common^  but  a  private  carrier,  and  liable  for  negligence  only.'^ 

A  steamboat  owner  is  not  liable  to  a  passenger  who  takes  a 
state-room  on  the  boat^  either  as  a  common  carrier  or  as  an  inn- 
keeper, for  the  watch,  or  jewelry,  or  money  which  he  takes  into 
his  state-room,  and  which  is  there  stolen  from  him.'' 

In  a  case  involving  the  lien  on  a  guest's  baggage,  it  was 
said  that  the  word  '^  innkeeper '^  has  a  limited  meaning  in  the 
law,  and  covers  only  those  who  hold  tavern  licenses.**  A  man 
of  course  could  not,  by  failing  to  take  out  his  license,  be  ex- 
cused from  his  common  law  duty  to  his  guests ;  but  that  the 
house  is  kept  in  such  a  way  that  the  landlord  ought  to  take  out 
a  tavern  license  might  be  a  test  for  subjecting  him  to  the  strict 
liability  of  an  innkeeper. 

The  Court  of  Appeals  having  intimated  *'  that  in  the  car- 
riage of  passengers  the  contract  is  rather  inducement,  and  the 
tort  the  gist  of  the  action,  the  liability  for  injury  to  passengerd 
will  be  treated  along  with  other  instances  of  negligence. 


»*  Varble  v.  Bogley,  14  Bush,  698. 

1* Steamboat  "Crystal  Palace"  v. 
Vanderpool,  16  B.  M.  802;  it  was 
said  not  to  be  baggage,  being  kept 
by  the  passenger  under  his  own  con- 
trol. The  Court  of  Appeals  regretted 
that  for  want  of  a  precedent  it  could 
not  hold  the  boat  as  an  innkeeper. 
There  was  really  negligence  in  hav- 


ing no  lock  or  bolt  by  which  the 
state-room  could  be  locked  from  the 
inside.  The  rule  here  laid  down 
would  excuse  the  owners  of  sleeping- 
cars. 

"  Southwood  V.  Myers,  3  Bush,  687. 

"  McMurtry  v.  Kentucky  C.  R.  R. 
Co.,  84  Ky.  484. 
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Sec.  173.  Trespass  on  Lands. 
Sec.  174.  Torts  to  Personalty — Conversion. 
Sec.  175.  Injuries  to  Person  and  Character. 
Sec.  176.  Negligence  at  Common  Law. 
Sec.  177.  Injuries  Resulting  in  Death. 


Section  173.  Trespass  on  Lands.  The  old  rule  that 
one  not  in  the  actual  possession  of  land  can  not  sue  a  tres- 
passer, except  for  the  damage  done  to  the  reversion,  and  that 
one  not  in  constructive  possession  can  not  sue  the  trespasser  at 
all,  was  until  1854  strictly  carried  out.  An  act  was  passed  in 
that  year  weakening  the  rule ;  it  was  left  out  in  the  General 
Statutes ;  but  on  the  13th  of  March,  1888,  a  much  more  sweep- 
ing act  was  approved,  in  these  words :  "  The  owner  of  any 
land  in  this  State  may  maintain  the  appropriate  action  to  re- 
cover damages  for  any  trespass  or  injury  committed  thereon, 
or  to  prevent  or  restrain  any  trespasses,  etc.,  notwithstanding 
such  owner  may  not  have  the  actual  possession  of  the  land  at 
the  time  of  the  commission  of  the  trespass." ' 

It  was  held,  under  the  act  of  1854,  that  the  owner  might 
sue  for  forcibly  entering  on  the  land  and  carrying  off  timber, 
though  the  land  at  the  time  was  in  the  possession  of  a  tenant.' 

The  new  law  may  lead  to  the  practice  of  trying  titles  in 
actions  of  trespass,^  and  will  compel  plaintiffs  in  ejectment  to 
join  (as  they  may  under  Section  83  of  the  Code)  their  claim 
for  damages  with  that  for  possession,  as  the  limitation  of  five 
years  now  begins  to  run  from  the  time  of  the  damage  done  to 
the  beginning  of  the  suit  for  its  recovery. 

The  act  does  not  affect  the  mode  of  proving  title.     Where 

'  B.  and  F.  Gen.  Stat.,  Appendix,  '  As  was  indeed  done  under  the  old 

page  1.  law  in  Simon  v.  Gk>uge,  12  B.  Mon. 

'  Holderman  v.  Middleton,  6  Bu.  46.      156. 


CH.  XXVIII.] 


TORTS. 


617 


the  plaintiff,  as  in  the  case  of  wild  lands,  can  not  show  pos- 
session in  himself  or  those  under  whom  he  claims,  he  will 
have  to  go  back  to  the  Commonwealth.  But  if  there  is  an 
inclosure  it  will,  by  a  fifteen  years'  claim  to  a  surveyed  and 
marked  boundary,  extend  itself  to  such  boundary  though 
there  be  no  paper  title,  and  on  such  a  possession  trespass  could 
be  maintained  before  the  new  act.* 

A  sale  of  standing  timber  by  quantity,  without  marking  or 
identifying  the  trees,  is  executory  only,  and  gives  to  the  buyer 
no  right  to  enter  upon  the  land,  and  quare  clausum  f regit  lies 
against  him  if  he  does.*  To  take  stone  dug  from  land,  and 
piled  up  in  heaps,  is  deemed  a  trespass  to  the  realty.' 

Where  timber  was  taken  from  the  plaintiff's  land  willfully 
and  against  his  protest,  the  Court  of  Appeals,  to  discourage 
such  trespasses,  allowed  a  verdict  to  stand  which  gave  $2.50 
for  each  tree,  though  no  higher  value  than  $1  had  been 
proved.^  Where  the  trespass  is  in  its  nature  lasting,  such  as 
the  encroachment  of  a  railroad,  damages  may  at  once  be 
given  for  the  resulting  depreciation  of  the  plaintiff's  land.' 

Sec.  174.  Torts  to  Personalty  —  Conversion.  The 
rightful  derivation  of  ownership  in  goods  being  known,  some 
questions  still  remain  to  be  answered  in  an  action  of  trover. 
One  of  these  is  that  of  '*  accession ; "  that  is,  has  the  possessor 
or  wrong-doer  under  whom  he  claims  transformed  the  article 
belonging  to  another  in  such  a  way  as  to  destroy  its  identity, 
and  thus  to  make  the  new  product  his  own  ?  or  has  his  labor 
been  added  to  the  material,  and  can  the  value  of  the  improved 
article  be  recovered  after  a  demand  and  refusal  ? 


♦Farmer  v.  Lyons,  87  Ky.  421. 
In  the  early  case  of  Owings  v.  Ul- 
ory,  3  A.  K.  Mar.  454,  the  title  was 
derived  from  one  having  a  twenty 
years'  possession  of  an  inclosure  which 
extended  itself  to  the  boundaries  of 
the  deed  or  patent,  the  trespass  being 
on  the  forest  outside  the  inclosure. 

*Mo8s  V.  Meshew,8  Bush,  189;  see 
conira^  Byassee  v.  Reese,  4  Mete.  373, 
where  the  trees  had  been  marked,  and 


it  WAS  held  (1)  that  such  a  sale  for 
immediate  removal  is  not  a  sale  of  an 
interest  in  land  within  the  Statute  of 
Frauds;  (2)  that  it  can  not  be  en- 
forced against  a  purchaser  of  the  land 
without  notice. 

«  Ellis  V.  Wren,  84  Ky.  264. 

'Owings  V.  Ulory,  ubi supra. 

•*  ElizHbethtown,  etc.,  R.  R.  Co.  v. 
Combs,  84  Ky.  882,  398. 
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Where  a  party  took  timber  from  his  adversary's  lands,  cut  it 
up  into  fence  rails  and  laid  these  down  in  a  fence,  the  ownership 
was  said  not  to  be  changed.^  And  where  timber  taken  by  the 
plaintiff  willfully  from  the  defendant's  land  was  worked  by  the 
former  into  the  frame  of  a  flatboat,  which  the  defendant  got 
into  his  possession,  a  suit  de  bonis  asportatis  for  the  frame  was 
decided  in  favor  of  the  defendant,  the  owner  of  the  material.* 
But  the  leading  Kentucky  case  on  the  subject  came  before  the 
Court  of  Appeals  in  1829.  The  defendant  in  ejectment  had 
t7i  good  faith  worked  a  brick-yard  on  the  disputed  land,  and 
the  lessor  of  the  plaintiff,  when  taking  possession,  appropriated 
the  bricks  on  the  place,  both  burnt  and  unburnt.  In  a  subse- 
quent action  of  trover  the  bricks,  both  burnt  and  unburnt, 
were  at  first  adjudged  to  the  owner  of  the  land,  but  upon  a 
rehearing  Chief  Justice  Robertson,  in  a  learned  and  lengthy 
opinion,  held  differently,  and  laid  down  this  rule : 

"  If  the  material  be  so  essentially  changed  as  to  prevent  its 
renovation  by  individual  agency,  the  owner  has  lost  his  right 
to  it ;  if  the  elements  of  the  material  have  not  been  changed, 
but  the  specific  thing  which  they  constituted  can  not  be  repro- 
duced identically  by  individual  operations,  the  owner  of  the 
material  does  not  own  the  new  species."  *  The  burnt  brick 
should  certainly  belong  to  the  brick-maker ;  but  the  "  rule  " 
is  vague,  almost  unintelligible,  and  far  too  favorable  to  the 
wrong-doer. 

The  question  came  up  again  in  1880,  in  an  action  for  the 
specific  recovery  of  two  thousand  six  hundred  cross-ties, 
brought  against  the  owners  of  a  rai^oad  who  had  bought  them 
in  good  faith  from  a  tie-maker  who  had  cut  them  out  of  tim- 
ber sold  to  him  by  trespassers  who  had  taken  it  stealthily  from 
the  plaintiff's  land.  '^  The  timber  taken  was  worth  in  the  tree 
from  five  to  fifteen  cents  per  stick,  and  when  converted  into 


^  Miller  y.  Humphries,  2  A.  K.  Mar.  known   as  to  "accession"  in  burnt 

448.  bricks  was  a  dictum  in  Port  v.  Tus- 

'  Burris  v.  Johnson,  1  J.  J.  Mar.  96.  ton,  2  Wils.  Bep.  172.    The  owner  of 

^Lampton's  ox'r  v.  Preston's  ez'r,  the  land,  it  was  said,  should  have  the 

1  J.  J.  Mar.  454;  opinion  on  rehear-  unburnt  bricks  on  paying  for  the 

ing,  468.    The  only  authority  then  molding. 
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cross-ties,  each  tie  was  worth  thirty-four  and  a  half  cents." 
The  court  said  that  to  make  a  case  for  the  wrongful  possessor 
there  must  be  "  accessions  of  other  materials  as  well  as  skill 
and  labor,"  or  the  increase  by  the  latter  alone  must  be  "ex- 
treme," and  adjudged  the  ties  to  the  plaintiff,  but  intimated 
that  if  the  suit  had  sounded  in  damages,  the  plaintiff  might 
have  been  awarded  less  than  the  value  of  the  finished  product.* 

Where  chattels  are  encumbered  by  lien,  the  owner  can  in  a 
suit  against  one,  who  even  irregularly  connects  himself  with 
the  lien,  recover  as  damages  for  the  conversion  only  the  value 
of  his  own  net  interest.* 

The  doctrine  held  in  some  other  States,  that  the  party 
wrongfully  converting  goods  that  fluctuate  in  the  market  may 
be  charged  with  the  highest  price  that  they  bear  at  any  time 
between  the  conversion  and  the  trial,  is  unknown  in  Kentucky, 
though  it  might  perhaps  be  applied  in  a  case  of  defiant  wrong 
or  of  fraud.  The  time  of  the  conversion  is  that  which  fixes 
the  value  to  be  recovered.* 

A  statute  allows  the  owner  of  property  which  has  been 
illegally  distrained  or  attached  to  recover  damages  for  the 
wrongful  seizure,  wrongful  sale,  and  the  costs  incurred  by  de- 
fendant, without  showing  malice.'^  In  this  form  of  action  the 
plaintiff  can  recover  only  for  "damages  done  to  his  property, 
or  for  sacrificing  it  in  the  judicial  sale,  not  for  loss  of  business 
or  of  credit.® 

The  liability  of  the  owners  of  dogs  for  "  worrying  cattle  " 
or  sheep,  was  passed  upon  by  the  Court  of  Appeals  in  1876, 
without  regard  to  the  statute  referred  to  in  the  next  section ; 
it  was  held  that  the  owner  was  not  liable  for  the  doings  of  a 
"domestic  and  quiet  animal,  as  a  dog  or  a  horse,"  unless  "mis- 
chievous habits "  could  be  shown ;  *  and  we  believe  that  the 


■*  Strubbee  v.  Trustees  Cincinnati  uH  supra, 

8.  R.  R.,  78  Ky.  481.  '  Gen.  Stat,  Ch.  1.  Sec.  8. 

*  Black  V.  Linville,  6  Dana,  177 ;  ^  But  where  the  suit  sounds  in  ma- 
Swigert  v.  Thomas,  7  Dana,  228;  First  licious  prosecution,  more  liberal  dam- 
National  Bank  v.  Boyce,  78  Ky.  42  ages  may  be  awarded.  (Fullenweider 
(see  supra.  Sec.  121,  n.  6.)  v.  McWilliams,  7  Bush,  889.) 

•First  National   Bank,  v.  Boyce,  •  Murray  v.  Young,  12  Bush,  887. 
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statute  making  the  owner  of  a  dog  liable  at  all  events  does  not 
reach  injuries  to  cattle  and  sheep,  but  those  to  the  person  only. 
Seg.  175.  Injuries  to  Person  and  Character.  The 
right  to  sue  for  injuries  to  person  and  character  has  been  en- 
larged by  statutory  provisions,  aside  of  those  dealing  with 
injuries  resulting  in  death.  We  give  the  more  important  pro- 
visions : 

1.  As  elsewhere  in  the  United  States,  a  charge  of  incest, 
fornication,  or  adultery  against  a  female  is  made  actionable 
without  showing  special  damage.^ 

2.  An  action  for  seduction  (that  is^  by  the  father)  may  be 
brought  without  showing  loss  of  service.*  If  so  brought  the 
bar  of  time  would  run  from  the  act  of  seduction  ;  but  the 
father  may  sue  at  common  law,  laying  the  accouchement  as 
the  gist  of  the  action.* 

3.  He  who  owns,  has,  or  keeps  a  dog  is  liable  to  the  party 
injured  for  all  damages  done  by  such  dog,  unless  the  per- 
son injured  be  "on  the  premises  of  the  owner  of  the  dog 
after  night,  or  engaged  in  some  unlawful  act  in  the  daytime."* 

All  causes  of  action  for  injury  to  the  person  survive  upon 
the  death  of  the  plaintiflF  or  defendant,  except  those  "  for  as- 
sault and  battery,  slander,  criminal  conversation,  and  so  much 
of  the  action  for  malicious  prosecution  "  as  I'efers  to  the  per- 
sonal injury.*  An  action  for  maliciously  causing  the  plaintiff 
to  be  arrested  by  the  military  authorities  during  the  late  civil 
war  was  deemed  not  to  be  within  any  of  the  excepted  classes.* 

Taking  up  the  different  kinds  of  action  under  this  head, 
we  begin  with 

»Gen.  Stat.,  Ch.  1,  Sec.  1.    Though  ^  Ibid.,  Ch.  10,  Sec.  1.     And  these 

the  statute  is  plain  enough,  the  Court  causes  of  action  do  not  pass  to  an  as- 

of  Appeals  had  to  pass  on  the  need-  signee  for  the  benefit  of  creditors, 

lessness  of  alleging^  special  damage  (Francis  v.  Burnett,  84  Ky.  24.) 

several  times.  'Huggins   v.  Toler,  1  Bush,  192. 

*  Ibid ,  Section  2,  The  distinction  seems  over  nice,  but  is 

'  Wilhoit  V.  Hancock,  5  Bush,  667  ;  perhaps  justified  by  the  enumeration 

Pence  v.  Dozier,  7  Bush,  133.  In  the  of  suits  for  "  libel,  slander,  malicious 

latter  case  a  promise  of  marriage  was  prosecution,   arrent,   conspiracy,^*  in 

allowed  to  be  proved  in  aggravation  the  Statute   of  Limitations.     Libel 

of  damages.  seems  to  be  included  in  slander. 

♦Gen.SUt.,  Ci».  9.Se('.  10. 
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Seduction,  A  woman  can  not  herself  recover  damages 
from  her  seducer,^  and  a  note  given  to  stifle  such  an  action  is 
void  for  want  of  consideration." 

lender.  The  earliest  Kentucky  doctrine  seemed  to  be  that 
only  a  charge  of  felony,  not  one  of  misdemeanor,  is  actionable ; 
at  least,  not  a  charge  of  "trespass,"  and  such  the  court 
called  resistance  to  the  excise  officers.'  In  a  late  case,  where 
the  words  spoken  charged  the  plaintiff  with  poisoning  a  mare, 
they  were  held  actionable,  though  imputing  a  misdemeanor 
only ;  first,  because  the  offense  is  in&mous ;  secondj  because  it 
is  punishable  by  imprisonment.'^ 

Where  words  derogatory  to  a  young  woman,  but  not  action- 
able either  at  common  law  or  under  the  statute,  induced  her 
affianced  suitor  to  break  his  marriage  engagement,  it  was 
deemed  such  special  damage  as  would  sustain  her  action." 

The  old  rule,  that  an  unproved  plea  of  justification  is  con- 
clusive of  malice,  and  may  be  read  to  the  jury  in  aggravation 
of  damages,  was  disapproved,  and  said  to  be  no  longer  in  force 
in  1874." 

A  plea  of  justification  need  not,  like  an  indictment  setting 
forth  the  same  facts,  be  proved  beyond  a  reasonable  doubt." 

Libel,  Written  or  printed  words  that  are  apt  to  throw  con- 
tempt or  ridicule  upon  the  plaintiff,  are  actionable  in  Ken- 
tucky as  elsewhere,"  yet  in  an  action  by  a  judge  for  libel,  it 

^  Woodward  v.  Anderson,  9  Bush,  statute  before  1607),  but  on  rehearing 

624.  sustained    the    action,    because   the 

•Cline  &  Co.  v.  Templeton,  78  Ky.  words  did  not  indicate  that  the  sec- 

550.  ond  marriage  had  taken  place  outside 

•Wallace  v.  Grant,  Pr.  Dec.  68,  of  Kentucky, 

and  the  much  later  case  of  Russell  v.  '<*  Lemons  v.  Wells,  78  Ky.  117. 

Wilson,  7  B.  Mon.  261,  where  words  "  Hardin  v.  Harshfield,  11  Ky.  Law 

which  imputed  assistance  in  an  at-  Kep.   638,  rightly  disregarding  the 

tempt  to  rob  were  held  not  action-  Leading  Case  of  Vickers  v.  Wilcox, 

able.  InWimberlyv.Metcalf,  lOKy.  "Harper  v.  Harper,  10  Bush,  447. 

Law  Rep.  853  (Sup'r'r  Ct.),  the  words  "Sloan  v.  Gilbert,  12  Bush,  51. 

spoken  were  "  He  has  two  wives,  one  "Shelton  v.  Nance,  7  B.  M.  128,  on 

here  and  one  in  Missouri  or  Arkan-  an  entry  in  a  church  book  thatplain- 

sas."    The  court  first  held  that  it  did  tiff  had  "  raised  a  report"  and  then 

not  know  judicially  whether  bigamy  "  disproved  "  it,  imputing  to  him  at 

was  a  felony  by  the  law  of  these  States  worst  the  sin  of  malicious  lying  and 

(though  made  such  by  an   English  slander. 
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was  said  :  "To  charge  a  judge  with  improprieties^  which  would 
not  be  cause  of  impeachment  or  address,  would  be  no  more 
actionable  than  would  the  same  charge  made  against  a  private 
citizen/'"*  which  is  clearly  right;  but  would  not  such  words, 
when  in  print,  be  actionable  in  either  case? 

In  an  investigation  before  the  committee  of  a  lodge,  one 
not  a  member  of  the  lodge  or  order,  gave  his  affidavit  to  the 
effect  that  a  witness  who  had  been  examined  by  the  committee 
was  not  worthy  of  credit  under  oath.  This  was  held  not  to 
be  a  privileged  communication.'* 

In  other  rulings  on  slander  and  libel  we  can  not  discover 
any  divergence  from  the  standard  works,  Starkie  and  Green- 
leaf  being  constantly  quoted." 

Malicious  Prosecution.  Where  the  prosecution  complained 
of  is  an  attachment  or  injunction,  the  discharging  or  dissolv- 
ing order  must  be  '^finaP'  before  an  action  for  damages  can 
be  sustained."  Where  a  judgment  sustaining  attachments  was 
reversed  in  the  Court  of  Appeals,  but  the  mandate  of  reversal 
not  yet  entered  in  the  court-  below,  a  suit  lor  the  malicious 
prosecution  of  the  attachments  was  deemed  too  early." 

The  Kentucky  courts  have  steadily  maintained  the  rule, 
that  malice  and  want  of  probable  cause  are  not  synonymous; 
that  the  existence  of  one  does  not  prove  the  other,  though 
malice  may  be  implied  from  want  of  probable  cause  :**  that 
both  must  concur.*' 

An  attorney  who  obtains  from  two  justices  an  unlawful  or- 
der, which  implies  either  recklessness  and  gross  ignorance,  or 
malice  (such  as  an  order  to  attach  a  dwelling  house  for  debt 


i»  Robbing  v.  Treadway,  2  J.  J. 
Mar.  640. 

"Nix  V.  Caldwell,  81  Ky.  298. 

^^  Tbe  case  of  Letton  ▼.  Young,  2 
Mete.  658,  is  often  quoted.  It  turns 
upon  tbe  caution  wbicb  tbe  court 
ougbt  to  give  to  tbe  jury  wbere  a 
repetition  of  tbe  slander  or  libel  is 
proved;  tbe  jury  must  be  told  tbat 
ibey  can  only  consider  it  as  proof  of 
malice,  and  even  after  sucb  a  caution 


an  instruction,  tbat  tbey  may  con- 
sider all  the  facia  in  fixing  tbe  dam- 
ages, is  erroneous. 

"Wood  V.  Laycock,  8  Mete.  194. 

» Spring  y.  Besore,  12  B.  M.  661. 

*>  Yocum  V.  Polly,  1  B.  M.  868. 

"Mitcbell  y.  Mattingly,  1  Mete. 
287,  and  cases  quoted  on  p.  240.  A 
verdict  of  acquittal  does  not  prove 
eitber.  (IJllman  v.  Abrams,  9  Bosb, 
786.) 
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by  seizing  it  and  locking  out  the  owner),  is  liable  to  an  action 
when  the  unlawful  order  is  discharged." 

On  Assault  and  Battery  and  on  Faise  Imprisonment  the 
Kentucky  authorities  offer  nothing  special,  unless  it  be  a  case 
under  the  latter  head,  already  treated  under  the  head  of 
^'Liability  of  Judicial  Officers.''** 

NoTK  TO  Sections  173, 174,  175.— An  act  of  1889  (Loughb.  Stat.,  p.  672), 
allows  several  damages  to  be  awarded  by  the  jury  against  the  several  defend- 
ants in  treapaaSf  and  the  plaintiff  to  recover  and  collect  all  of  them.  Notwith- 
standing the  Codes  of  Practice  of  1854  and  1876,  and  the  Revisions  of  1862 
and  1S78,  this  law  was  held  to  be  in  force  in  1888  (Alexander  v.  Humber,86 
Ky.  565),  and  was  extended  to  a  case  where  the  liability  of  one  of  the  defend  - 
ants  did  not  rest  on  any  trespass,  but  on  negligence  only.  (Central  Passen- 
ger R'y  Co.  V.  Kuhn,  IMd.,  p.  580.) 

Sec.  176.  Negligence  at  Common  Law.  The  statute 
directing  what  actions  shall  survive,  quoted  stipra,  in  Section 
174,  does  not  except  an  action  for  injury  to  the  person,  caused 
by  the  defendant's  neglect,  from  survival.  Where  the  negli- 
gent act,  however,  is  a  trespass  {e,  g.,  where  the  defendant  acci- 
dentally fired  off  his  gun  and  wounded  plaintiff's  testator),  the 
action  sounds  in  ^'  assault "  and  abates.' 

Where  the  neglect  is  such  that  an  action  on  the  Case  and 
not  of  Trespass  lies,  and  some  appreciable  time  has  elapsed  in 
which  the  injured  party  suffered  before  dying,  the  action  to 
recover  for  these  sufferings  survives.  The  court,  when  it  first 
decided  so,  dispelled  the  fear  that  two  actions  might  be  brought, 
one  for  these  sufferings,  the  other  under  the  statutes  compen- 
sating the  representative  for  the  injured  party's  death,  by 
adding :  "A  recovery  of  punitive  damages  for  the  destruc- 
tion of  the  life  will  certainly  bar  any  other  action  for  the  in- 
jury or  its  consequences,  and  if  a  party  elects  to  sue  and 
enforce  the  right  of  action  that  survives,  he  will  not  be  allowed 


«  Wood  V.  Weir,  6  B.  M.  544.  On  tucky  authority, 
the  vexed  question  how  far  the  insti-  ^  Supra,  Sec.  60,  suhsec.  8. 

gator  of  a  malicious  prosecution  is  ^Anderson  v.  Arnould'sex'r,  79  Ky. 

excused  hy  the  advice  of  his  attorney,  870.    But  such  shooting  might  he 

the  writer  has  not  found  any  Ken-  Willful  Neglect;  see  next  section. 
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afterward  to  avail  himself  of  the  punitive  statute."*  But 
where  death  followed  the  injury  almost  instantaneously  no 
cause  of  action  survives.' 

The  distinction  between  slight,  ordinary,  and  extraordinary 
care,  and  between  the  corresponding  degrees  of  gross,  ordi- 
nary, and  slight  negligence,  as  drawn  by  Lord  Holt  in  Coggs 
V.  Bernard  from  the  Roman  law,  has  been  recognized  by  the 
Kentucky  courts  without  those  misgivings  as  to  their  practical 
value,  in  which  Wallace  and  Hare  in  their  learned  notes  on 
that  case  indulge,  and  in  which  they  are  backed  by  modern 
English  decisions.  The  confusion  and  difficulty  arising  from 
these  three  degrees  has  been  much  increased  by  the  "  willful 
neglect''  added  by  our  statute. 

It  is  admitted  that  the  carrier  of  passengers  owes  to  them 
more  than  ordinary  diligence.  But  a  distinction  seems  to  lie 
between  those  carrying  passengers  by  horse  power  and  those 
who  use  steam  power  for  the  same  purpose.  In  a  suit  brought 
against  a  carrier  of  the  former  class,  an  instruction  that  he  was 
bound,  *^as  far  as  human  foresight  and  care  would  enable  it, 
to  carry  the  plaintiff  with  safety''  was  held  erroneous,  and  the 
rule  was  announced  instead,  that  he  "  must  use  the  utmost  care 
which  prudent  men  are  accustomed  to  use  under  like  circum- 
stances," which  means  very  little.  But,  in  a  suit  arising  out  of 
an  accident  on  a  steam  railroad,  the  court  required  '*  the  high- 
est degree  of  care  and  skill  then  practicable  and  then  known;" 
and  in  a  very  late  case  it  was  said  that "  railway  passenger  carri- 
ers bind  themselves  to  exercise  the  utmost  degree  of  human  care, 
diligence,  and  skill,  in  order  to  carry  their  passengers  safely.* 

^Horsford's  adm'r  v.  Payne,    11  *Loui8villeCity  Railw'y  v.Weams, 

Bush,  380.    See,  however,  Donohue  80  Ky.  420;  see  on  the  other  side, 

V.  Drexler,  82  Ky.  157,  to  be  quoted  L.  &  N.  R.  R.  Co.  v.  Fox,  11  Bush, 

infra  under  '*  Satisfaction  and  Re-  496,607;  perhapson  the  ground  that 

lease,"  as  to  the  independence  of  the  the  use  of  steam  power  imposes  a 

causes  of  action.  higher  degree  of  care;  and  Same  v. 

'  IHd.t  and  Murphy  v.  Louisville  &  Ritter's  adm'r,  85  Ky.  868,  where  the 
P.  C.  Co.,  9  Bush,  622,  624.  Three  words  "  utmost  care,  diligence,  and 
days  suffering  before  death  were  held  skill "  are,  on  p.  871 »  also  used  as  in- 
sufficient by  the  Superior  Court  in  dicatine  the  duty  of  carriers  of  pas- 
L.  &.  N.  R.  R.  Co.  V.  Wright's  adm'r,  sengers  generally. 
11  Ky.  Law  Rep.  719. 
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A  definition  of  ordinary  care  as  "that  degree  of  care  which 
an  ordinarily  careful  and  prudent  man  usually  exercises  under 
like  circumstances  of  himself,  his  family,  etc.,"  was  held  mis- 
leading and  erroneous,  the  court  saying,  "  It  is  going  quite  too 
far  to  require  that  degree  of  care  which  any  of  such  persons 
would  take  of  his  family  placed  in  like  circumstances."' 

And  where  the  trial  court  defined  gross  negligence  as  con- 
duct "  which  indicates  intentional  wrong  to  others,  or  such  a 
reckless  disregard  of  their  security  or  rights  as  to  imply  bad 
faith,"  it  was  also  deemed  error;  for  "gross  negligence  is  not 
equivalent  to  fraud  and  malice,  while  it  may  furnish  evidence 
of  fraud,  or  tend  to  show  malice."  The  definition  thus  re- 
jected was  said  to  accord  with  the  Roman,  not  with  the  com- 
mon law,  and  the  task  of  defining  gross  negligence  was  given 
up  as  hopeless."  In  one  of  the  earlier  cases  the  word  "  gross" 
was  said  to  have  a  well-defined  meaning,  but  we  are  not  told 
what  it  is7 

The  courts  of  Kentucky  have  struck  out  their  own  line  on 
the  important  question,  how  far  an  employer  is  liable  to  his 
employee  for  the  negligence  of  a  "  fellow-servant ; "  and  this 
line  has  since  been  trod  by  legislative  bodies  in  other  Ameri- 
can States,  and  at  last  by  the  British  Parliament. 

In  a  case  coming  before  the  Court  of  Appeals  in  1865,  a 
common  laborer,  while  carrying  cross-ties  and  iron  in  the  ser- 
vice of  a  railroad  company,  was  required  by  the  engineer  to 


^  L.  &  N.  R.  R.  Co.  V.  McCoy,  81 
Ky.  403,  409. 

•  Ibid.  410.  quoting  Tudor  v.  Lewis, 
3  Mete.  385,  and  overruling  the  pus- 
sage  in  L.  &  N.  R.  R.  Co.  v.  Robin- 
son, 4  Bush,  509,  from  which  the  in- 
struction thus  defining  gross  negli- 
gence, and  hero  disapproved,  was 
copied. 

'  Hansford's  adm'r  v.  Pavne  &  Co., 
11  Bush,  380,  383;  the  cases  here 
quoted  only  show  that  the  statutory 
•♦willful"  neglect  is  not  the  same  as 
gross  negligence.  As  the  court  must 
tell  the  jury  what  facts  raise  a  liabil- 


ity, its  instruction  as  to  the  degree  of 
negligence  that  entitles  the  plaintiff 
to  a  verdict  is  immaterial.  (Empire 
Coal  &  M.  Co.  V.  Mcintosh,  82  Ky. 
554.)  The  Kentuckv  courts  have 
held  that  "  gross  "  negligence  on  one 
side  is  not  excused  by  contributory 
negligence  on  the  other;  see  next 
note.  But  in  Owen  v.  L.  &.  N.  R  R. 
Co.,  87  Ky.  626,  680,  this  rule  is  de- 
nied as  to  gross  neglect,  and  applied 
only  to  "willful  neglect"  under  the 
statute  for  the  protection  of  human 
life,  discussed  in  the  following  sec- 
tion. 

40 
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help  him  in  righting  up  a  locomotive;  he  did  so;  steam  was 
up,  the  locomotive  moved  to  and  fro,  and  cut  off  both  his  legs. 
There  was  enough  negligence  in  what  the  engineer  did  to  en- 
title a  stranger  to  a  verdict.  That  the  plaintiff  was  in  its  serv- 
ice, said  Judge  Robertson,  should  not  exempt  the  corporation, 
'^  as  it  might  perhaps  do  by  the  application  of  a  recent  rule 
adjudged  in  England,  etc."  He  laid  down  the  following  prin- 
ciple :  "  It  (the  company)  is  responsible  for  the  negligence  or 
linskillfulness  of  its  engineer,  etc.,  and  that  responsibility  is 
graduated  by  the  class  of  persons  injured  by  his  neglect  or 
want  of  skill — as  to  strangers,  ordinary  negligence  is  sufficient 
— as  to  subordinate  employees  associated  with  the  engineer  in 
conducting  the  cars,  the  negligence  must  be  gross — but  as  to 
employees  in  a  different  department,  etc.,  ordinary  negligence 
may  be  sufficient.  Among  common  laborers  ...  all  stand- 
ing on  the  same  platform  of  equality,  and  power,  etc.,  no  one 
of  them  as  between  himself  and  his  co-equals  is  the  corporation's 
agent,  and  therefore  it  is  not  responsible  to  one  of  them  "  for 
the  fault  of  another.' 

As  to  contributory  negligence,  one  case  should  be  noted. 
The  messenger  of  an  express  company,  being  off  duty  on  his 
return  trip,  rode,  without  the  conductor's  knowledge,  in  the 
express  car.  In  an  accident  that  car  was  thrown  off  the  track, 
while  the  coaches,  in  one  of  which  he  should  have  been,  were 
not.  It  was  deemed  contributory  negligence,  but  would  not 
have  been  such  in  an  accident  affecting  the  whole  train  alike.* 
And  the  tender  age  of  a  child,  even  when  a  trespasser,  may 
relieve  it  from  the  consequences  of  what  otherwise  would  be 
contributory  negligence.^^  (A  railroad  was  held  liable  to  the 
father  of  a  boy  whom  the  conductor  allowed  to  assist  gratuit- 


8  L.  &  N.  R.  R.  Co.  V.  Collins,  2 
Duv.  114;  also  Same  v.  Robinson, 
ubi  supra  [s'lncQ  overruled  as  to  defi- 
nition of  gross  negligence);  see  other 
cases  of  injuries  resulting  in  death  in 
next  section. 

»  Kentucky  C.  R.  R.  Co.  v.  Thom- 
as' adm'r,  79  Ky.  160.  The  court  in 
this  case   refused  to    hold    railroad 


companies  to  the  duty  of  introducing 
all  of  the  best  appliances  for  safety. 
Contributory  negligence  must  be 
pleaded.  (L.&N.R.R.  Co.  v.  Schus- 
ter, 10  Ky.  Law  Rep.,  p.  66.)  It  may 
be  pleaded  or  denied  in  general  terms. 
(L.  &  N.  R.  R.  Co.  v.Wolf,  80  Ky.  82.) 
10  Kentucky  Central  R.  R.  Co.  v. 
Gastineau's  adni'r,  83  Ky.  119, 124. 
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ously  as  a  brakeman  in  running  the  train,  where  he  was  hurt, 
for  "  loss  of  service,"  on  the  ground  that  a  minor  should  not 
be  employed  without  his  father's  consent  in  such  a  dangerous 
business.'**) 

The  disregard  of  a  State  law  made  for  the  safety  of  the 
public  is  in  itself  culpa  or  negligence;  but  though  a  city  may 
be  authorized  to  make  similar  by-laws,  and  to  enforce  them 
by  fine  or  imprisonment,  its  ordinance  can  not  stamp  an  act 
as  negligent,  nor,  it  seems,  is  the  disregard  of  the  ordinance 
even  proof  of  negligence." 

Where  "  horses  or  other  stock "  are  killed  or  injured 
"along''  a  railroad,  a  statute  puts  the  burden  on  the  owner  of 
the  road  to  disprove  negligence,"  which  has  been  successfully 
done,  as  the  statute  imposes  no  higher  responsibility  than  the 
common  law."  But  where  the  stock  belongs  to  the  owner  or 
occupier  of  the  land  adjoining  the  track,  and  the  railroad  com- 
pany has  not  provided  him  with  a  fence,  it  is,  even  when  free 
of  neglect,  bound  for  half  the  loss." 

XoTE  AS  TO  Amount  of  Damages  to  Person. — "Gross"  neglect  is  a 
crood  ground  for  exemplary  damages.  (L.  &  N.  R.  R.  Co.  v.  McCoy,  81  Ky. 
403;  Same  v.  Mitchell,  87  Ky.  827,  337.)  Verdicts  for  the  loss  of  one  or 
both  legs,  of  $4,750  and  $5,000,  were  sustained  as  not  too  high  in  several 
ca*e<«.  In  Mitchell's  case  supra,  $10,000  awarded  to  a  brakeman  as  "com- 
pensatory" damage,  where  liis  "  life  hung  in  the  balance  for  weeks,"  and  an 
ankle  and  foot  being  crushed  were  amputated,  and  he  was  "disabled  from 
earning  a  living  at  his  accustomed  employment,  if  not  altogether,"  was  sus- 
tained. But  in  the  absence  of  grounds  for  punitive  damages,  $10,000  was 
thought  too  high  for  the  breaking  of  an  arm  in  two  places.  (L.  &  N.  R.  R.  Co. 
V.  Sickings,  5  Bush,  1.)  Where  $35,500  was  given  to  one  seriously  crippled 
by  a  railroad  accident,  and  who  suffered  great  pain  for  eight  months,  $5,500 
of  the  verdict  going  to  costs  of  cure  and  loss  of  baggage,  and  no  proof  as  to 
loss  of  earning  capacity,  the  verdict  was  set  aside  as  excessive.     In  Mitchell's 

»o«L.  &  N.  R.  R.  Co.  v.  Willis,  the  defendants. 

83  Ky.  57.  "Qgn.  Slat.,  Ch.  57,  Sec.  5. 

"  Dolfinger  v.  Fishback,  12  Bush,  "  Claxton  v.  Lex.  &  B.  S.  R.  R.  Co. 

474;  injury  done  by  a  runaway  wag-  13  Bush,  637 ;  Ky.  C.  R.  R.  v.  Lebus, 

on,  which  the  driver,  in  disregard  of  14  Bush,   518;  Same  v.  Talbott,   78 

the  city  ordinance,  had  left  standing  Ky.  621. 

unhitched  on  the  street.    Another  or-  "Gen.  Stat.,  Ch.  57,  Sec.  2.     Held 

dinance,  forbidding  the  use  of  shade  constitutional  in  L.  &  N.  R.  R.  Co. 

trees  for  hitchina:,  was  invoked  bv  v.  Belcher,  11  Kv.  L.  R.  393. 
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case  auprtty  evidence  to  show  that  the  injured  man  had  a  family  to  support 
was  admitted.  A  father  suing  per  quod  serviiium  for  an  injury  to  the  child 
who  dies  thereof  can  recover  for  loss  of  service  during  the  child's  life  only, 
not,  as  under  a  NewYork  authority,  the  value  of  the  service  till  the  child  should 
come  of  age;  nor  for  hurt  to  his  feelings.  (Covington  S.  R.  W.  Co.  v.  Par- 
ker, 9  Bush,  455.) 

Sec.  177.  Injuries  Resulting  in  Death.  In  1846  the 
British  Parliament,  in  passing  Lord  Campbell's  Act,  wrought 
a  great  change  in  the  common  law  by  directing  '*  that  whenso- 
ever the  death  of  a  person  shall  be  caused  by  any  wrongful 
act,  neglect,  or  default,  which  if  death  had  not  ensued  would 
have  entitled  the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  the  person  who  would  have 
been  liable,  etc.,  shall  be  liable  to  an  action  for  damages,  etc."* 

This  act  gave  the  example  to  the  American  States.  But 
long  before  1846  Kentucky  had  taken  two  steps  in  this  direc- 
tion. The  law  of  survivorship,  as  stated  in  the  two  foregoing 
sections,  was  first  enacted  as  early  as  1812  ;^  and  in  1839,  in  its 
earnest  effort  to  suppress  dueling^  the  legislature  passed  an  act 
which  in  its  present  form  gives  to  "  the  widow  and  minor  child 
of  a  person  killed  in  a  duel,  or  either  of  them,  ...  an  action 
against  the  surviving  principal,  the  seconds,  and  all  others  aid- 
ing or  promoting  the  duel,''  with  power  in  the  jury  to  award 
vindictive  damages.' 

But  in  1853,  when,  by  the  negligence  of  those  in  charge  of 
a  railroad  train,  the  plaintiff's  wife  was  thrown  out  of  her 
buggy  at  a  railroad  crossing  and  killed,  her  husband  was  held 
remediless  in  an  action  for  the  loss  of  consortium,  and  was  not 
even  allowed  to  recover  for  the  time  during  which  his  wife 
lingered,  or  for  the  expenses  of  burial.* 

This  decision  led  to  the  enactment  of  the  law  of  March  10, 
1854,  "for  the  redress  of  injuries  arising  from  the  neglect  or 
misconduct  of  railroad  companies  and  others,"  since  embodied 

»  Stat.  9  &  10  Vic,  Ch.  95,  see  Ad-  »  Loughb.  Stat.,  p.  572,  now  Gen. 

dison  on  Torts,  Sec,  575.  Stat.,  Cb.  82,  Sec.  1 ;  there  can  be  but 

-M.  and  B.  Stat.,  p.  88,  now  Gen.  one  action ;  tho«e  not  included  therein 

Stat ,  Ch.  10.     A   statute  which,  as  are  discharged,  Ibid.^  Sec.  2. 

shown  in  the  case  next  to  be  quoted,  *Eden  v.  L.  &  F.  R.  R.  Co.,  14  B. 

was  overlooked  as  late  as  1853.  M.  204. 
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in  the  General  Statutes.*  Here  the  sections  giving  compensa- 
tion for  death  caused  by  neglect  read,  when  stripped  of  need- 
less verbiage,  as  follows : 

"  If  the  life  of  any  person  not  in  the  employment  of  a  rail- 
road company  shall  be  lost  in  this  Commonrvealih  by  reason  of 
the  negligence  of  the  proprietors  of  any  railroad,  or  by  the 
unfitness  or  negligence  of  their  servants  or  agents,  the  personal 
representative  of  the  person  whose  life  is  so  lost  may  recover 
damage  in  the  same  manner  that  the  person  himself  might 
have  done  for  any  injury,  where  death  did  not  ensue.     (Sec.  1.) 

"  If  the  life  of  any  person  is  lost  by  the  willful  neglect  of 
another  person,  company,  or  corporation,  their  agents  or  serv- 
ants, then  the  widow,  heir,  or  personal  representative  of  the 
deceased  shall  have  the  right  to  sue  such  person,  company,  or 
corporation,  and  recover  punitive  damages  for  the  loss  of  the 
life.'^     (Sec.  3.) 

In  1866  an  act  was  passed,  in  the  spirit  and  frame  of  the 
anti-dueling  li\w  of  1839,  which  directs  "  that  the  widow  and 
minor  child  or  children  of  a  person  killed  by  the  careless  or 
malicious  use  of  fire-arms,  or  other  deadly  weapons,  not  in 
self-defense,  may  have  an  action  against  the  person  who  com- 
mitted the  killing  for  reparation  of  the  injury,  and  may  have 
vindictive  damages.^ 

*Stan.  Rev.  Slat.,  II,  p.  610,  Sees.  to  the  words  "not  in  the  employ- 

1  and  3,  re-enacted  in  G.  St.,  Ch.  67,  ment."     B.   and  F.   in   their  edition 

Sees.  I  and  3,  with  only  the  change  of  quote,  under  Ch.  32,  Sec.  1,  Williams 

"in  this  Commonwealth  "for  "in  this  v.  Hedricks,   Pr.   Dec,  203.  to  the 

State."     Though  a  petition  of  a  per-  effect  that  Kentucky   never  recog- 

sonal   representative    allege   willful  nized  the  doctrine  by  which  tht  civil 

neglect  and  fail  to  show  that  the  de-  injury  is  merged  in  the  felony.     The 

cedent  was  not  in  the  employment  of  old  rule  was  expressly  abrogated  by 

the  railroad,  yet  if  he  was  not,  and  a  the  Rev.  Stat.,  Ch.  28,  Art.  I,  Sec.  4 

lower  degreeof  negligence  be  proved,  (now  Gen.  Stat.,  Ch.  29,  same  article 

there  may  be  a  recovery  of  conipen-  and  section),  but  in  the  case  quoted 

satory  damages.  (L.  &  N.  R.  R.  Co,  v.  in  the  next  note  the  Court  of  Appeals 

Smith's  ex'r,  10  Ky.  Law  Rep.  614.)  intimated  that  tiie  old  rule  still  for- 

^  Myers'  Suppl.,  p.  681,  now  Gen.  bade  a  recovery  for  homicide  in  any 

Stat.,  Ch.  1,  Sec.  6.     As  the  words  form.   Thesuit  by  the  personal  repre- 

"not    in   self-defense"    are    in    the  sentative  can  not  be  brought  when  the 

body  of  the  act,  they  should  be  stated  killing   was   intentional.      (Spring's 

in  pleading  (Becker  v.  Crow,  7  Bush,  adm'r  v,  Glenn,  12  Bush,  172. 
198).     See  supra  to  the  contrary  a 
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Taking  the  two  sections  of  the  act  of  1854  together,  we  see 
that  in  the  case  of  railroad  accidents  there  can  be  no  recovery 
for  the  death  of  employees  (and  these  are  most  frequently 
killed),  unless  the  neglect  is  willful ;  but  when  it  is  willful  the 
damages  may  be  punitive.  In  an  early  case  of  willful  neglect 
in  the  use  of  fire-arms,  the  objection  that  the  "punitive'' 
damages  are  another  punishment  beside  that  by  indictment  for 
the  same  offense,  and  therefore  unconstitutional,  was  met  by 
the  court  with  the  answer,  that  "  punitive,"  or  "  vindictive," 
or  "exemplary"  damages  are  only  meant  for  a  fuller  measure 
of  compensation,  "  because  the  injury  has  been  increased  by 
the  manner  it  was  inflicted."  •  But  the  giving  of  punitive 
damages  is  in  the  discretion  of  the  jury.'^ 

"  Willful  neglect,"  when  established,  shuts  out  the  consid- 
eration of  contributory  negligence.® 

"  Willful  neglect "  is  so  far  a  fact  that  it  may  be  found  as 
such  by  a  special  verdict,'  and  that  a  petition  alleging  w^illful 
neglect  in  so  many  words,  without  showing  the,  circumstances 
through  which  death  was  caused,  is  good.***  The  court  has,  how- 
ever, repeatedly  defined  willful  neglect.  In  one  of  the  earlier 
cases,  thus:  "An  intentional  wrong,  or  such  a  reckless  dis- 
regard of  security  and  right  as  to  imply  bad  faith.""  In  a  later 
case  the  following  is  given  as  having  been  stated  repeatedly 
before :  "An  intentional  failure  to  perform  a  manifest  duty 
in  which  the  public  has  an  interest,  or  which  is  important 
to  the  person  injured,  in  either  preventing  or  avoiding  the 
injury. 

These  words  are  tested  most  frequently  when  the  employee 
of  a  railroad  is  killed  by  a  so-called  accident;  and  the  facts  in 
such  cases  best  illustrate  the  practical  meaning  of  the  words. 

«  Chiles  V.  Drake,  2  Mete.  146.  ^o  Ros'ers*  adm'r  v.  Hughes.  87  Kv. 

'  L.  tt  X.  R.  R.   Co.   V.   Brooks'  Law   Rep.   18o.     Other  degrees  of 

adm'x,  83  Ky.  129,  130;  error  to  tell  negligence  are  not  to  be  pleaded,  the 

the  jury   they   ougiit   to   find   such  Kentucky  rule   agreeing   with   that 

daniHges*.  followed  elsewhere. 

«  L.  &  N.  R.  R.  Co.  V.  Brice,  84  Ky.  "  L.  &  N.  R.  R.  Co.  v.  Filbern's 

298,  3().j.  adm'x.  6  Bush,  574,  680. 

»  Needham  v.  L.  &  N.  R.  R.  Co.,  85  ^'^  Kentucky  Central  R    R.  Co.  v. 

Ky.  428.  Gastinean's  adm'r,  83  Ky.  119,  128. 
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In  what  may  be  considered  the  leading  case,"  a  collision 
between  two  trains,  by  which  the  engineer  on  one  of  them  was 
killed,  arose  from  two  causes :  the  unskillfulness  of  the  engi- 
neer on  the  other  train,  who  lost  several  hours  of  time,  and  at 
last  failed  to  get  his  train  up  a  grade;  secondly,  from  the 
failure  of  the  train-dispatcher  to  notify  the  conductor  of  dece- 
dent's train  of  the  delay  in  the  other  train,  though  he  had 
himself  been  notified  of  it  by  the  telegraph  operators  at  two 
stations.     The  finding  of  willful  neglect  was  approved. 

In  another  case  the  collision,  and  with  it  the  death  of  the 
engineer,  arose  from  a  dispatch  sent  by  the  train-dispatcher  to 
the  conductor  of  decedent's  train,  telling  him  that  he  "can 
have  until  ten,  10,  o'clock  "  to  make  a  station,  when  he  meant 
ten  o'clock,  but  which  the  conductor  read  as  ten  minutes  past 
ten.  The  rules  of  the  company  allowed  the  repeating  of  the 
time  in  figures.  The  figures  might  have  been  put  in  brackets, 
the  court  said ;  but  can  brackets  be  telegraphed  ?  The  court 
thought  that  the  rule  itself,  being  apt  to  lead  to  mistakes,  was 
an  instance  of  willful  neglect ;  and  such  was  also  the  omission 
of  the  train-dispatcher  to  use  "  such  signs  or  words  as  a  per- 
son of  ordinary  prudence  would  have  used."  " 

The  failure  of  a  section  boss  to  have  a  decaying  tree  re- 
moved from  the  neighborhood  of  the  track,  by  reason  whereof 
it  fell  across  it  and  caused  a  wreck  in  which  an  employee  was 
killed,  was  not  in  itself  willful  neglect  in  the  company,  though 
the  jury  might  have  found  it  such  under  all  the  facts  of  the 


case. 


15 


An  attempt  by  the  widow  of  a  "  feeble-minded  "  man, 
killed  by  strong  drink,  to  recover  damages  from  the  liquor 
dealer  who  sold  or  gave  him  to  drink,  failed ;  the  court  hold- 


"  Louisville,  C.  &  L.  R.  R.  Co.  v. 
Cavens*  adm'r,  9  Bu-h,  659. 

"  McLeod,  rec'r,  v.  Ginther's  adm'r, 
.  80  Ky.  399. 

16  L.  &  N.  R.  R.  Co  V.  Filbern's 
adm'x,  ubi  supra;  that  the  engineer 
who  was  killed  was  a  higher  em- 
ployee than  the  section  boss  was 
deemed  immaterial.     Placing  a  num- 


ber of  platform  cars  in  front  of  the 
locomotives,  which  cars  were  derailed 
and  the  decedent  was  killed  by  the 
locomotive  running  into  and  crush- 
ing the  curs,  was  found  to  be  willful 
neglect  by  the  jury,  and  the  verdict 
was  sustained  in  L.,  G.  &  L.  R.  R.  Co. 
V.  Mahonev's  adm'x,  7  Bush.  235. 
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ing  that  such  action,  even  if  culpable,  could  never  come  within 
the  definition  of  willful  neglect.^' 

There  can  be  but  one  action  for  death  by  "  willful  neglect'' 
brought  by  either  widow,  heir,  or  representative ;  the  success 
or  defeat  of  either  of  them  bars  the  others.*'  Until  1887  it 
was  thought  that  a  suit  might  be  brought  by  the  personal  rep- 
resentative, whether  there  was  a  widow  or  child,  or  not;  and 
it  was  not  certain  but  that  the  recovery  might  become  assets 
for  creditors.  It  was  then  held  by  the  Court  of  Appeals,  Firsts 
that  the  recovery  is  never  assets ;  that  it  belongs  to  the  widow 
and  child  or  children  exclusively,  and  if  there  is  no  child,  to 
the  Avidow  alone.  Second,  that  the  widow  has  the  best  right 
to  sue,  and  when  there  is  no  child  her  suit  will  cause  the 
abatement  of  even  a  suit  preceding  hers,  brought  by  the  ad- 
ministrator. It  was  intimated,  but  not  yet  decided,  that  where 
the  person  killed  leaves  neither  wife  nor  child  there  can  be  no 
recovery,  and  doubted  whether  adult  children  can  participate." 

The  Superior  Court  soon  afterward,  in  two  opinions,  deliv- 
ered in  May  and  September,  1888,  took  the  next  step,  and 
held  that  "  heir ''  in  the  statute  means  "  child,"  and  that  when 
there  is  no  wife  or  child  no  action  lies.^'  This  doctrine  was 
approved  by  the  Court  of  Appeals  in  June,  1889,**  mainly 
upon  the  strength  of  the  construction  given  by  the  English 
courts  to  the  act  of  1846,  known  as  *'  Lord  CarapbelPs  Act."" 
The  word  **heir"  is  not  to  be  construed  as  distributee;  the 
father  and  mother  of  the  deceased,  though  dependent  upon 
him  for  their  bread,  can  not  recover,  either  with  the  widow,  so 

*•  Rogers' ad m'x  V.  Hughes,  M6t  5M-  like  they  would  the  personal  estate 

jora.  of  the  decedent. 

"  L.  &  N".  R.  R.  Co.  V.  Sanders,  86  "  L.  &  N.  R.  R.  Co.  v.  Coppage,  10 
Ky.  259.  See  L,  C.  infra,  Sec.  185,  as  Ky.  Law  Rep.  198 ;  Kentucky  Cen- 
to limitation,  tral  R.  R.  Co.  v.  Clark,  Jbid.  321. 

"  Henderson's  adm'r  v.  Kentucky  '^Jordan's  adm'r  v.  Cin'ti,  N.  O.  & 

Central  R.  R.  Co.,  86  Ky.  289.    The  T.  P.  R.  R.  Co.,  11  Ky.  Law  Rep.  204. 

words   "child"  and   "minor  child"  '^The   court  mistakenly  puts  the 

were  imported  from  the  act  of  1866,  date    of  the    oldest    Kentucky  act, 

on  the  wanton  use  of  fire-arms,  to  that  in  favor  of  a  widow   or  child 

give  consisiency  to  the  General  Stat-  losing  a  father  or  husband  by  a  duel, 

utes.    The   widow  and   children,   it  after  Lord  Campbell's  Act,  while  it 

seems,   would   divide    the   recovery  antedates  the  latter  by  seven  years. 
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as  to  cut  her  down  to  her  distributive  share,  or  alone;  in 
short,  when  there  is  no  widow  or  child  the  defendant  goes  scot 
free. 

But  this  distinction  does  not  apply  to  the  first  section  of 
the  act  of  1854,  now  Section  1  of  Chapter  57  of  the  General 
Statutes,  by  which  the  representative  of  a  person  killed  by  the 
carelessness  of  a  railroad  company,  while  not  in  its  employ, 
may  sue  in  like  manner  as  the  decedent.  The  sum  recovered 
under  this  section  is  assets,  and  goes  not  only  to  the  next  of 
kin,  but  to  creditors."  The  measure  of  recovery  in  such  a 
case  has  not  been  discussed  by  the  Court  of  Appeals,  and  it  is 
hard  to  see  how  any  more  could  be  recovered  by  the  executor 
or  administrator  than  the  decedent  was  entitled  to  at  the  mo- 
ment of  his  death,  and  this  might  have  been  recovered  with- 
out this  act,  by  a  close  and  faithful  compliance  with  the  act  of 
1812  on  the  survival  of  actions. 

The  measure  of  damages  for  a  death  caused  by  "  willful 
neglect"  has  been  passed  upon  several  times.  The  "puni- 
tive "  damages  spoken  of  in  the  statute  seem  to  be  nothing 
but  an  ample  allowance  or  *'  reparation  "  to  the  widow  and 
children  for  the  loss  of  their  natural  supporter.  The  Court  of 
Appeals,  notwithstanding  the  word  *^  punitive,"  which  is  in 
our  statute  but  is  not  in  Lord  Campbell's  Act,  approves 
and  seems  willing  to  apply  a  decision  made  under  the  latter,^ 
holding  that  the  damages  are  to  be  assessed  as  a  *'  compensa- 
tion for  the  pecuniary  and  actual  injury  sustained,  not  as  a 
solatium  for  mental  anguish  of,  or  loss  of  companionship  by, 
the  survivors,  nor  for  the  sufferings  of  the  deceased."**  The 
state  of  the  family,  and  the  number  and  age  of  the  children  of 
the  deceased,  his  earning  capacity,  and  his  expectation  of  life 
according  to  the  Life  Tables  may  be  proved  to  show  how 
much  his  family  have,  in  a  pecuniary  sense,  lost  by  his  death.* 

^'Givens  v.  Kentucky  Cent.  R.  R.  ^McLeod   v.   Ginther,  ubi  supra 

Co.,  11  Ky.  Law  Rep.  452.  (where  a  verdict  of  $7,500  for  the 

*3  Blake  V.  Midland  R'y  Co.,  18  Q.  death   of   a   railroad   engineer  was. 

B.  93.  deemed  not  to  be  excessive);  L.  0.  & 

'*This  view  follows  from  Chiles  v.  L.  R.  R.  Co.  v.  Mahoney's  adm'z,  7 

Drake,  aupra.  Bush,  235. 
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Section  178.  Interest.  The  rate  of  interest  allowed  by 
the  laws  of  Kentucky,  in  the  absence  of  a  special  contract,  is 
six  per  cent  per  annum,  and  this  is  also  the  highest  rate  that 
can  be  lawfully  exacted.'  '*  Partial  payment  on  a  debt  bear- 
ing interest  shall  be  first  applied  to  the  extinguishment  of  the 
interest  then  due." '  This  clause  of  the  statute  is  understood 
as  adopting  the  rule  known  as  the  "rule  of  the  Supreme 
Court "  as  to  the  calculation  of  interest  when  there  are  par- 
tial payments ;  that  is,  a  rest  is  made  at  the  date  of  any  partial 
payment,  unless  it  be  less  in  amount  than  the  interest  which 
has  accrued  from  the  next  preceding  payment.'  All  judg- 
ments (which  include  decrees  in  chancery),  unless  rendered 
for  principal  and  accruing  interest,  bear  six  per  centum  interest 
from  the  date  of  rendition.*  This  rate  of  six  per  cent  is  pre- 
sumed to  prevail  in  other  States  as  to  contracts  made,  or  judg- 
ments rendered  therein,  until  the  contrary  is  shown.* 

*  Gen.  Stat.,  Oh.  60,  as  drawn  orig-  Dana,  466,  where  the  exception  is  rec- 
inally,  allowed  a  higher  rate  to  be  ognized  by  the  remark  that  interest 
fixed  by  contract,  but  the  parts  of  the      must  not  be  compounded. 

chapter  having  that  effect  are  repealed  *6en.  Stat.,  Ch.  60,  Sec.  6.    The 

by  act  of  March  2,  1878,  put  in  the  exception  of  judgments  for  personal 

place  of  Sees.  1  and  2,  in  B.  and  F.'s  injury  is  repealed  by  act  of  March  1, 

edition.  1888.    (B.  and  F.  Gen!  Stat.,  App'x, 

*  Chapter  60,  Section  5.  p.  87.) 

'Riddle  v.  Lewis,  7  Bush,  193,  re-  » Chapter  60,  Section  7. 

lying  on  Taylor  v.  Knox's  ex'rs,  5 
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Under  the  law  as  understood  at  present  all  debts,  when 
liquidated  and  payable  at  an  agreed  time,  bear  interest  from 
that  time ;  and  when  payable  on  demand,  from  the  time  of 
such  demand.^  In  suits  for  trover  and  conversion,  or  for  tres- 
pass to  property,  the  jury  may,  as  elsewhere,  in  its  discretion, 
include  an  estimate  for  interest  in  the  damages  which  it 
awards/ 

Upon  a  merchant's  account,  where  the  credit  is  indefinite, 
interest  can  not  be  charged  until  there  has  been  a  demand ; 
a  verdict  allowing  interest  from  an  earlier  day  must  be  set 
aside.® 

We  have  seen  how  the  statute  demands  from  those  coming 
to  redeem  lands  sold  upon  execution,  or  under  the  judgment 
of  a  court,  interest  at  the  rate  of  ten  per  cent  per  annum  ;  and 
that  the  lien  acquired  by  a  purchase  of  encumbered  property 
on  execution  bears  the  same  rate.^ 

Sec.  179.  Usury.  To  stipulate  for  or  receive  interest  at  a 
higher  rate  than  six  per  cent  a  year,  for  the  loan  or  forbear- 
ance of  money,  is  usury ;  a  contract  to  pay  more  can  not  be 
enforced,  and  when  usury  is  paid  it  may  be  recovered  back ; 
but  there  is  no  other  forfeiture.*  The  chartered  banks  always 
charge  discount  in  advance,  and  have  been  sustained  therein  ;* 
and  the  old  custom,  now  nearly  gone  out,  to  hide  usurious 
rates  under  the  disguise  of  buying  bills  drawn  on  other  cities 
has  been  recognized  as  lawful,  both  by  decision  and  by  a  stat- 
ute regulating  it.^ 

The  Kentucky  courts  are  in  accord  with  other  courts  as  to 
the  devices  for  evading  the  usury  laws.  A  clause  in  a  prom- 
issory note,  that  the  maker  will  pay  a  fee  to  the  plaintiffs  law- 
yer should  his  default  make  it  necessary  to  sue,  is  not  usury ; 
but  it  is  a  penalty  which  can  not  be  enforced  if  the  defendant, 

•As  to  rent  see57<p7'a,  Sec.  90,  note  ^  Gen.  Stat.,  Ch.  60,  Sees.  2,  3,  4, 

7;    as    to    computation   of   interest  and  act  of  1878  (inserted  in  B.  and  F. 

against  guardians,  supra^  Sec.  146,  Gen.  Stat.  797). 
note  18.                                          .2  Newell  v.  Nat'l  Bank  of  Soraer- 

^  Newconib-Buchanan  Co.  v.  Bas-  set,  12  Bush,  67. 

kett,  14  Bush,  658,  667.  'Pilcher  v.  The  Banks,  7  B.  M. 

^Leisman  v.  Otto,  1  Bush,  226.  648;  Gen.  Statutes,  Ch.  60,  Sees.  8 

•  See  supra,  Sees.  68  and  69.  and  9. 
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when  sued,  objects.*  A  surety  who  has  himself  paid  usury 
to  the  creditor  for  forbearance  can  not  recover  the  excess  paid 
from  the  debtor,  and  the  latter's  note  to  him  is,  as  to  such  ex- 
cess, not  en  forcible.* 

Usurious  loans  are  often  continued  so  long  that  the  right  to 
recover  excess  of  interest  actually  paid  is  lost  by  limitation 
long  before  the  lawful  debt  is  paid  off.  The  position  is  then 
naturally  taken  by  the  debtor  that  the  excess  of  interest  paid 
above  the  lawful  rate  should  be  credited  on  the  principal ;  and 
thus  the  question  of  limitation  could  not  arise  until  the  debt  was 
actually  paid  off*;  and  any  renewal  note  would  be  void  for  want 
of  consideration  so  far  as  it  represents  a  part  of  the  .old  debt 
extinguished  by  such  credits.  In  the  older  cases,  when  under 
the  harsher  usury  law  of  the  tinie  the  new  security  would  have 
been  void  altogether,  this  doctrine  was  disallowed ;  the  usury 
was  to  be  applied  in  reduction  of  the  principal  only,  if  the 
defense  of  usury  was  set  up  by  the  debtor  during  the  life  of  the 
original  security,  and  if  that  was  canceled,  upon  a  renewal 
the  new  note  would  stand  good,  subject  only  to  an  offset  for  a 
claim  for  usury,  which  claim  is  liable  to  be  barred  by  limita- 
tion.* 

In  1875,  however,  it  was  said :  "  The  more  modern  rule  is, 
that  as  long  as  the  debt  exists  upon  which  usury  has  been  paid, 
although  the  evidences  have  been  repeatedly  renewed,  usury 
paid  at  any  time  may  be  reclaimed  as  long  as  any  part  of  the 
debt  remains  unpaid. '^  But  because  in  the  case  before  the 
court  the  new  note  had  been  signed  by  only  a  part  of  the 
obligors  bound  in  the  old  note,  the  court  thought  that  there 
was  a  "  complete  novation,"  and  the  modern  rule  did  not 
apply.^ 

This  decision  again  was  overstepped  in  1880,  when  it  was 

^Thomasson  V.  Townsend,10Bush,  objection  to  the  penalty  must  be 
114;  Gaurv.  Louisville  Banking  Co,,  made  in  pleading  in  the  court  be- 
ll Bush,  180;  hence  under  the  later  low. 

"ten  per  cent  law"  this  additional  ^ Morton  v. Legrand,  2  Litt.  826. 

undertaking  did  not  forfeit  the  other  •Crutcher  v.  Trabue,  6  Dana,  80, 

interest.     In  a   MS.  Op.,  quoted  in  88,  and  other  cases  quoted  in  next 

the  former,  a  judgment  by  default  case, 
for  such    a    fee   was  sustained;   the  'Smith v. Young,  11  Bush, 898, 899. 


CH.  XXIX.]  INCIDENTS   AND   DEFENSES. 


637 


said  broadly :  "  To  the  extent  that  usury  is  embraced  in  the 
debt,  and  so  long  as  it  can  be  traced  the  new  obligation  given  in 
discharge  of  the  old  indebtedness  is  without  consideration/'* 
And  this  was  followed  up  in  1881  with  the  declaration  :  "  The 
mere  change  of  the  payee,  or  of  a  pai^t  of  the  obligors,  is  not  a 
payment  of  the  usury.  And  if  the  usury  on  the  old  debt  be 
carried  into  the  new  contract  so  as  to  constitute  any  part  of 
the  sum  agreed  to  be  paid  by  it,  on  the  plea  of  the  debtor,  the 
usury  should  be  extracted;''*  and  the  same  ruling  was  again 
given  in  1889,  upon  substantially  the  same  facts,  that  is,  the 
change  of  payee  and  of  part  of  the  obligors,  and  where  a  debt 
had  run  for  thirty  years.*" 

By  the  old  doctrine  the  defense  of  usury  is  a  personal  right 
of  the  borrower,  and  his  right  to  recover  it  back  when  paid 
can  not  be  garnisheed  by  his  creditors  without  his  consent, 
though  it  might  have  been  reached  by  the  creditor  if  the  bor-  , 
rower  had  once  made  the  claim,  or  it  might  have  been  specific- 
ally assigned  by  him."  To  this  extent  the  old  doctrine  of  the 
"  personal  right"  would  still  hold  good.  In  the  settlement  of 
decedent's  estates,  of  estates  wound  up  under  the  anti-prefer- 
ence law,  and  of  general  assignments,  the  statute  requires  from 
each  claimant  an  oath  that  no  usury  is  embraced  in  his  claim  ; " 
hence  the  court  is  bound  to  disallow  the  usury  in  any  claim  at 
the  instance  of  any  party  in  interest.     And  as  the  usurious 


8  Rudd  V,  Planters  Bank  of  Ky.,  78 
Ky.  513,  515.  Perhaps  some  of  the 
many  renewals  running  over  three 
years  were  with  new  sureties ;  but  the 
opinion  does  not  allude  to  the  point. 

•Fitzpatrick  v.  Apperson's  ex'r,  79 
Ky,  272,  276,  overruling  Smith  v. 
Young  out  and  out,  though  professing 
not  to  do  80.  Followed  and  approved 
in  Magill  v.  Mercantile  Trust  Co., 
81  Ky.  129.  The  usury  (a  commis- 
sion paid  by  the  borrower  to  the 
lender's  agent)  was  in  a  note  and 
mortgage  which  had  been  lifted  by  a 
new  mortgage  for  a  larger  loan  and 
upon  a  greater  estate  in  the  land. 


lOKendaU  v.  Crouch,  10  Ky.  Law 
Hop.  993. 

11  Estill  V.  Rodes,  1  B.  M.  314.  The 
words  "choses  in  action"  in  the  stat- 
ute authorizing  garnishment  in  a 
creditor's  suit  are  not  equivalent  to 
"causes  of  action."  The  word  "choses 
in  action"  is  also  used  in  Sec.  439  of 
the  present  Code  of  Practice,  which 
authorizes  proceedings  to  enforce  a 
judgment.  In  Breckinridge  v.  Chur- 
chill, 3  J.  J.  Mar.  11,  it  was  held, 
that  a  reclamation  of  usury  does  not 
pass  under  a  general  assignment  of 
all  the  grantor's  property. 

"See  supra,  Sees.  129,  130,  131. 
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nature  of  a  debt  still  unpaid  need  not  be  pleaded,"  it  would 
follow  that  whenever  several  parties  have  a  claim  upon  the 
same  fund  the  Cliancellor  must  purge  the  demand  of  each 
party  of  usury  for  the  benefit  of  the  others,  and  it  has  been  so 
held  in  a  late  case.'* 

Under  the  statute  "  a  court  of  equity  may  grant  relief  for 
excess  of  interest,  and  to  that  end  may  compel  a  discovery, 
etc. ;  such  excess  may  be  recovered  from  the  lender  or  for- 
bearer,  although  the  payment  was  made  to  his  assignee."  **  The 
Code  of  Practice  (Sec.  17)  forbids  the  enjoining  of  a  judgment 
for  any  cause  that  does  not  arise  or  is  not  discovered  after 
its  rendition,  but  does  not  forbid  the  recovery  by  the  defend- 
ant "  of  any  claim  which  was  not,  though  it  might  have  been, 
used  as  a  set-off  or  counter-claim."  Where  a  debtor  has  paid 
no  part  of  a  demand,  he  certainly  can  have  no  "  claim  "  for 
usury  paid,  but  only  a  defense  in  the  narrower  sense.  He  can 
not  enjoin  the  judgment ;  he  is  bound  to  pay  it  ;^*  and  it  would 
seem  that  such  payment  must  be  final.  Yet  it  has  been  held, 
that  where  a  judgment  at  law  or  decree  in  equity  is  rendered 
for  a  money  demand,  and  the  defense  of  usury  has  not  been 
raised  in  the  action,  the  defendant  may,  within  the  period  of 
limitation  counted  from  such  payment,  sue  for  the  excess  paid 
by  him  over  principal  and  lawful  interest.*^ 

Sec.  180.  The  Gaming  Laws.  The  present  statutes  on 
gaming  are,  so  far  as  they  give  or  take  away  civil  remedies, 
mainly  based  on  an  act  of  February  2,  1833,*  and  are  embodied 
in  Chapter  47  of  the  General  Statutes.'  The  sections  dealing 
with  civil  rights  and  remedies  read  substantially  as  follows : 


^^  Lucking'a  adm'r  v.  Gregg,  12 
Bush,  298. 

"Hurtv.Hnyden,79Ky.346;  "Mrs. 
G.  may  not  have  pleaded  usury,  or 
may  be  willing  to  a  judgment  selling 
the  land  for  appellee's  debt,  still  she 
can  not  by  her  silence  or  refusal  to 
plead,  permit  property  on  which  ap- 
pellant's lien  exists  to  be  sold  for  a 
debt  based  on  a  vicious  considera- 
tion." 

i*Gen.  Stat.,  Ch.  60,  Sees.  8  and  4. 


i«Chinn  v.  Mitchell,  2  Mete.  92; 
the  section  of  the  Code  was  applied 
to  usury. 

"  Ross  V.  Ross,  3  Mete.  274 ;  Sher- 
ley  V.  Trabue,  85  Ky.  71. 

»M.  and  B.  Stat.,  I,  768,  passed,  it 
seems,  to  remedy  the  shocking  state 
of  the  law  revealed  in  Great  house  v. 
Throckmorton,  7  J.  J.  Mar.  16. 

*The  amendatorv  law  of  1886  is 
penal  only. 
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"  1.  Every  contract,  conveyance  or  transfer  for  the  consid- 
eration, in  whole  or  in  part,  of  money  or  other  thing  won,  lost 
or  bet  at  any  game  or  wager,  or  lent  for  the  purpose  of  gaming, 
or  lent  at  the  time  of  gaming  or  wagering  to  a  person  then 
engaged  [therein],  shall  be  void.^^ 

Where  one  who  owes  a  gaming  debt  requests  a  third 
party  to  pay  money,  or  furnjsh  goods  on  account  of  it  to  the 
winner,  such  third  party,  though  aware  of  the  consideration 
for  the  request,  may  recover  thereon  the  money  paid  or  the 
price  of  goods  furnished.'  Even  where  the  seller  of  goods 
looks  to  the  loser  of  the  bet  for  his  pay,  according  to  its  terms, 
he  can  recover  the  price  from  the  loser.*  Where  a  chattel  is 
lost  and  delivered  to  the  winner,  and  bought  back  by  the  loser, 
a  note  for  the  price,  whether  to  the  winner  or  to  some  third 
person  in  the  interest  of  the  winner,  can  not  be  enforced.* 

"  2.  If  any  person  shall  lose  to  another  at  one  time,  or  within 
any  twenty-four  hours,  five  dollars  or  more,  or  property  of  that 
value,  and  shall  pay,  transfer,  or  deliver  the  same,  such  loser, 
or  any  creditor  of  his  may  recover  the  same,  or  the  value,  from 
the  winner  or  [his]  transferee,  having  notice,  by  suit  brought 
within  five  years ;  and  if  the  transfer  were  of  real  estate,  the 
heirs  of  the  loser  may  recover  it  back  by  suit  brought  within 
two  years,"  unless  it  have  passed  to  a  bona  fide  purchaser  for 
value. 

The  heavy  penalties  which  are  denounced  in  other  sections 
of  the  act  against  "  common  "  or  professional  gamblers,  and 


3  English  V.  Young,  10  B.  M.  141. 

*Hieronymu8  v.  Harris,  14  B.  M. 
318  (1864).  As  the  seller  aids  in  the 
illegal  transaction,  and  as  moreover 
the  court  must  in  trying  the  case 
determine  the  result  of  the  bet, 
which  is  no  part  of  a  court's  duty, 
the  writer  has  alwavs  doubted  the 
correctness  of  this  decision.  The  bet 
was  on  a  presidential  election;  sup- 
pose it  had  been  on  that  of  1876, 
must  the  court  in  order  to  decide  the 
bet  have  overhauled  the  contest  be- 
tween Haves  and   Tilden?    Such  a 


suit  would  hardly  be  sustained  in  our 
time. 

*Brittain  v.  Duling,  15  B.  M.  138, 
arising  before  the  present  statute ;  the 
case  falls  clearly  within  its  words.  A 
note  given  in  part  for  money  lent  to 
gamble  with  is  void,  though  the  game 
went  on  in  another  State.  (Collins  v. 
Morrell,  2  Mete.  163.)  A  note  given 
for  money  lost  at  play  is  void,  though 
given  to  a  third  party  and  accom- 
panied by  a  writing  to  the  effect  that 
the  maker  has  no  legal  offset.  (Pace  v. 
Martin,  2  Duv.  622.) 
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especially  against  those  who  set  up  a  faro  bank  or  other 
"  contrivance  "  for  gaming,  are  held  to  indicate  that  one  who 
"  keeps  the  bank  "  can  never  under  this  law^  recover  the  money 
lost  by  him  while  ''banking."*  As  the  criminal  laws  against 
lotteries  only  punish  those  who  set  up  a  lottery,  not  those  who 
buy  tickets,^  it  would  follow  in  like  manner  that  the  former 
can  never  recover  a  prize  paid  back  from  the  winner. 

We  have  seen  that  a  wife  in  pursuit  of  alimony  is  a  cred- 
itor within  the  meaning  of  this  law.®  When  the  loser  himself 
brings  suit,  and  such  suit  is  in  good  faith  settled  between  him 
and  the  winner,  his  creditors  can  not  sue  thereafter.*  But 
whenever  five  dollars  or  more  are  lost  at  any  sitting,  the 
loser's  creditors  have  a  vested  right  to  sue  the  winner,  who 
can  not  in  the  action  by  the  creditor  set  off  the  winnings  of 
the  loser  at  some  other  sitting." 

"  4.  If  such  loser  or  his  creditor  do  not  sue  for  the  monev 
or  thing  lost  within  six  months  after  its  payment  or  delivery, 
and  prosecute  the  suit,  etc.,  any  other  person  may  sue  the  win- 
ner and  recover  treble  the  amount,  etc.,  within  five  years."  " 

If  the  winner,  before  such  a  suit  is  brought  by  a  stranger, 
repays  the  amount  won  in  good  faith  to  the  lofeer  or  his  cred- 
itor, the  "  popular  action  "  can  not  be  brought  thereafter." 
The  suit  under  this  clause  of  the  statute  can  not  be  brought 
by  the  wife  of  the  loser." 

'*  5.  The  stakeholder  of  any  thing  that  may  be  staked  on 
any  bet  shall,  when  thereto  notified,  return  it  to  the  person 
making  the  stake,  etc."  " 

Though  the  demand  for  the  return  of  the  stake  be  based 
on  other  grounds  than  the  unlawfulness  of  the  bet,  the  stake- 
holder can  not  refuse  to  comply  with  it.**  (The  landlord  of  a 
poker-room,  paid  for  room  rent  and  use  of  cards  by  a  toll  on 

•  Brown  v.  Thompson,  14  Bush,  538.  "  Barnes  v.  Turner,  4  Mete. 

7  Gen.  Stat ,  Ch.  29,  Art.  XXIII.  "  Moore  v.  Settle,  82  Ky.  187. 

*See  suprOf  Sec.  144,  n.  6.  "Enforced  in  Conner  v.  Ragland,  * 

»  Caldwell  v.  Caldwell,  2  Bush,  446.  15  B.  M.  634 ;  the  bet  was  on  an  elec- 

J0/6irf.,  p.  451.  tion. 

"The  Rev.  Statutes  gave  half  of  "Hutchings  v.  Stilwell,  18  B.  M. 

the  treb'e  recovery  to  the  Common-  776. 
wealth ;  not  so  the  present  law. 
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the  Stakes,  graded  by  the  diguity  of  the  winning  hand,  is  a 
partner  with  all  the  winners,  and  as  such  liable  to  a  player  for 
his  losses  under  Section  2  or  4.)*^ 

A  section  of  the  chapter  on  Crimes  and  Punishment  gives 
to  ** citizen  artist  painters"  residing  in  the  State  the  privilege 
alone,  of  all  men,  to  dispose  by  lot  of  pictures,  *'  the  entire 
creation  of  their  pencil  and  individual  art,  or  which  may  have 
been  finished  by  them."  "  But  this  seems  to  be  repealed  by  a 
general  law  of  1878,  which  repeals  all  acts  or  parts  of  acts 
that  confer  a  lottery  privilege  or  franchise."  Finding  that 
this  repealing  act  was  disregarded  by  those  claiming  special 
franchises,  the  legislature  in  the  spring  of  1890  passed  a  num- 
ber of  separate  acts,  repealing  by  name-  every  franchise  that 
might  still  have  some  shadow  of  existence." 

There  is,  however,  a  game  conducted  on  a  grander  scale  than 
all  other  "  games,  sports,  pastimes,  and  wagers,"  to  which  the 
gaming  laws  have  lately  been  extended,  namely,  the  fictitious 
trade  in  produce  or  stocks,  carried  on  without  any  thought  of 
delivery  or  receipt  of  the  things  dealt  in,  and  which  is  noth- 
ing else  than  a  bet  on  the  future  state  of  the  market.  The 
first  case  of  this  sort  which  came  before  the  Court  of  Appea^ls 
was  a  suit  by  a  firm  of  brokers  against  their  constituents  for 
the  balance  of  an  account  of  purchases  and  sales,  with  charges 
for  commission  and  credits  for  the  "margins"  put  up.  The 
court  did  not  decide  whether  there  was  an  unlawful  speculation 
within  the  meaning  of  the  gaming  laws,  but,  upon  the  evi- 
dence given  by  the  plaintiffs,  held  that  they  had  made  neither 
purchases  nor  sales  for  the  defendants ;  they  had  really,  always 
in  their  own  name,  bought  and  sold  for  themselves,  the  de- 
fendants, and  other  customers,  only  the  excess  of  buying  needs 
and  orders  over  selling  needs  and  orders,  or  vice  versa,  setting 
off  the  former  against  the  latter,  so  that  no  particular  lot  of 

i^Triplettv.Seelbach,llKy.Law  Sess.  Acts,   p.   40;    Shelby   College 

Rep'r,  278  (Superior  Court),  now  on  grant,   Ibid.,  p.   41;    old   Frankfort 

appeal  before  the  Court  of  Appeals.  grant.   Ibid.,  p.  42 ;  new  Frankfort 

i«Gen.  Stat.,  Ch.  29,  Art.  XXIII,  grant,  p.  43;  franchise  in  charter  of 

Sec.  2.  Grand  Lodge.  Ibid.,  p.  45;  Paclucalj 

"  B.  and  F.  Gen  Stat.,  p.  912.  Wooden  Ware  grant,  Ibid.,  p.  129. 


"Repeal  of  Henry  College  grant, 
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goods  ever  belonged  to  the  defcDdants;  and  though  it  was  shown 
that  "in  Chicago *'  the  broker's  book  entries  in  the  course  of 
such  dealings  are  called  purchases  and  sales,  the  court  said 
they  were  not  such  in  law,  and  threw  the  claim  out." 

Contracts  for  future  delivery  are  not  void  in  themselves.* 
But  where  both  parties  understand  such  a  contract  as  simply 
a  bet  on  the  future  state  of  the  market,  as  is  always  the  case 
at  the  "  bucket  shop,"  the  business  is  gambling ;  the  shop  itself 
is  an  unlawful  contrivance,  and  a  telegraph  company  is  not 
bound  to  aid  such  a  business  by  furnishing  the  shop  with 
market  reports." 

where  contracts  are  made  through  regular  brokers  who  do 
a  good  deal  of  real  business,  the  question  between  gambling 
and  real,  binding  contracts  is  hard  to  determine.  Where  the 
broker  makes  real  contracts  for  his  customer  with  third  par- 
ties, buying  and  selling  goods  for  them  actually,  or  even  mak- 
ing contracts  for  future  delivery  and  selling  these  contracts  out 
before  maturity,  without  any  agreement  or  understanding  that 
goods  shall  never  be  accepted  and  paid  for,  the  court  can  not 
declare  the  sales  and  purchases  void,  though  it  appear  that  in 
a  long  course  of  dealings  the  customer  has  never  been  put  into 
actual  possession  of  any  one  lot  of  goods,  and  though  only  ex- 
ecutory contracts  were  bought  and  sold  and  no  specific  lots  of 
commodities." 

Though  the  contracts  for  future  delivery  be  in  writing, 
parol  proof  is  admissible  to  show  their  real  character  as  mere 
bets.  While  in  the  case  last  quoted  a  tacit  understanding, 
implied  from  the  circumstances,  that  there  should  be  no  actual 


"Butcher's  Sons  v.  Krauth,  Fer- 
guson &  Co.,  14  Bush,  713. 

20  Sawyer,  Wallace  &  Co.  v.  Tag- 
gart,  14  Bush,  727,  735. 

2»  Smith  V.  Western  Union  T.  Co., 
84  Ky.  664.'  We  have  quoted  else- 
where a  case  of  the  same  name,  re- 
ported in  83  Ky.  104:  a  suit  against 
a  telegraph  company  for  neglect  in 
failing  to  deliver  a  message  as  to 
stock  speculation  (see  stipra^  Sec.  172. 
n.  G).   Though  the  plaintiff  could  not 


recover  his  loss  by  reason  of  remote- 
ness, the  court  seemed  to  look  upon 
his  speculation  as  a  legitimate  busi- 
ness to  be  protected  by  the  law. 

"^'^  Sawyer,  Wallace  &  Co.  v.  Tag- 
gart.  ubi  supra.  The  distinction  in 
the  form  of  the  dealings  and  the  case 
quoted  in  note  19  and  decided  at  the 
same  time  is  plain  enough ;  the  dis- 
tinction in  the  practical  and  moral 
aspect  of  the  dealings  is  very  slight, 
if  there  is  any. 
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deliveries,  vms  held  insufficient  to  stamp  a  series  of  deals  as 
gambling:  such  an  understanding  was  inferred  in  1887  where 
the  brokers,  being  worth  about  $75,000,  "bought,"  in  the  course 
of  one  year,  cotton  to  the  extent  of  nearly  three  hundred  thou- 
sand bales,  of  which  only  four  thousand  bales  were  delivered; 
and  the  customers,  a  firm  of  country  merchants  in  a  Kentucky 
village,  were  bound  to  take  60,000  bales,  that  is,  nearly  three 
million  dollars^  worth  of  cotton.  A  special  verdict  on  this 
proof,  that  no  actual  delivery  was  ever  contemplated,  was 
sustained.* 

With  regard  to  losses  in  the  "  bucket  shop  "  the  Court  of 
Appeals  has  gone  so  far  as  to  treat  them  like  losses  in  an  ordi- 
nary game  at  cards,  which  the  loser  may  recover  back  from 
the  keeper  of  the  shop  as  winner,  under  Section  2;  for, 
though  the  deal  may  be  pending  for  a  long  time;  it  is  closed 
out  in  an  instant,  and  thus  a  greater  sum  than  five  dollars  is 
lost  within  twenty-four  hours.** 

Note. — "Without  otherwise  noticing  the  criminal  sections  of  the  chapter 
on  Gaming,  we  may  yet  refer  to  Article  II,  Section  1,  on  Election  Bets,  by 
which  section,  aside  of  a  prosecution  by  indictment,  the  winner  is  liable  to 
have  the  sum  of  money  or  thing  won,  after  delivery  to  him,  forfeited  to  the 
Commonwealth,  to  be  recovered  from  him  in  an  appropriate  action.  This 
double  punishment  was  held  constitutional  notwithstanding  the  fourteenth 
section  of  the  Bill  of  Rights.  The  pleadings  in  the  action  need  not  say  any 
thing  about  the  indictment,  either  way.  (Commonwealth  v.  Avery,  14  Bush, 
625.) 

Sec.  181.  Other  Unlawful  Contracts.  The  Kentucky 
courts  have  followed  the  general  trend  of  English  and  Ameri- 
can law  in  deciding  what  contracts  are  invalid  as  arising  from  a 
vicious  consideration,  aside  of  the  causes  already  treated  of, 
usury  and  gaming.  And  here  as  elsewhere  a  security  given 
even  in  part  for  a  vicious  consideration  is  void  altogether.* 
There  are,  however,  some  divergences : 

I.  Use  of  Influence.  It  was  always  held  that  it  is  unlawful 
to  stipulate  for  a  contingent  fee  to  get  a  bill  passed,  obtain  a 

*^  Beadle  v.  McElrath,  85  Ky.  280.  at  Lexington  does  not  repeal  the  gen- 

"  Lyon  V.  Hodgen,  10  Ky.  L.  R.  eral  law  on  the  subject  as   found  in 

271.  A  local  statute  forbidding  under  the  General  Statutes. 

heavy  penalties  gambliiii;  in  futures  ^  Avcrbeck  v.  Hall   1 J   Bu.sh,  505. 
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pardon,  or  otherwise  to  obtain  favorable  action  from  the  pow- 
ers that  be.  And  the  rule  was  at  first  applied  to  the  use  of 
influence  with  commanding  officers  in  power  during  the  late 
civil  war,  even  where  such  officer  was  acting  wrongfully  and 
perhaps  corruptly.*  But  in  two  later  cases  the  court  made  the 
dangerous  distinction  that  where  the  commander  was  wielding 
usurped  power,  or  where  he  was  called  upon  to  set  aside  the 
sentence  of  an  unauthorized  militarv  court,  it  was  lawful  to 
use  influence  with  him  to  set  him  right,  and  a  contract  to  pay 
for  such  influence  was  binding.' 

II.  Stifling  a  Prosecution.  An  agreement  by  A.  to  pay  B. 
a  sum  of  money  for  this,  among  other  considerations,  that  B. 
would  "  use  every  legal  and  and  proper  endeavor  to  have  dis- 
missed *'  certain  penal  or  criminal  prosecutions  against  C,  was 
held  void,  b;it  it  does  not  appear  from  the  printed  report 
whether  the  prosecutions  involved  a  charge  of  felony.*  It  had 
been  held  in  an  earlier  case,  which  has  not  been  overruled, 
that  the  compounding  of  a  felony  only  is  a  vicious  considera- 
tion, not  the  compounding  of  a  misdemeanor,  such  as  the  em- 
bezzlement of  money  by  the  teller  of  an  unincorporated  bank 
was  at  that  time.° 

III.  Public  Officers,  It  is  improper  for  the  officer  of  a  city 
to  furnish  from  its  records,  for  a  reward  to  be  paid  to  himself 
other  than  his  lawful  fees,  information  upon  which  a  suit  is  to 
be  brought  against  the  city.  The  promise  to  pay  such  reward 
is  vbid.' 

A  contract  with  a  jailer,  by  which  he  gave  his  whole  time 
and  attention  to  the  nursing  of  a  prisoner  who  was  sick  at  the 


» Hutchen  v.  Gibson,  1  Bush,  270. 
The  defendant  was  entitled  under  the 
President's  proclamation  to  take  the 
amnesty  oath,  which  the  commander 
refused  to  let  him  take  until  plaintiff, 
being  hired  to  do  so,  interposed  his 
offices. 

^  Rau  &  Rieke  v.  Boyle,  6  Bush, 
253 ;  Thompson  v.  Wharion,  7  Bush, 
666.  We  omit  cases  on  Confederate 
money  and  on  other  matters  growing 
out  of  the  civil  war. 


*  Averbeck  v.  Hall,  ubi  supra. 

*  Barclay  v.  Breckinridge,  4  Mete. 
874  (the  act  w^ould  now  be  felony 
under  Gen.  Statutes,  Ch.  29,  Art. 
XII,  Sec.  2) 

«  Lucas  V.  Allen,  80  Ky.  681.  It  is 
also  bad  on  the  ground  of  main- 
tenance. As  to  a  sale  of  a  court 
clerk'i*  emoluments,  Field  v.  Chipley, 
79  Ky.  260,  see  suproj  Section  114, 
n.  10. 
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jail,  and  was  to  be  paid  for  doing  so,  was  sustained,  the  facts 
before  the  court  showing  fairness,  and  that  there  was  no  ex- 
tortion.' 

IV.  Contracts  in  Restraint  of  Trade.  The  courts  of  Ken- 
tucky have,  in  accordance  with  the  modern  English  rule,  sus- 
tained agreements,  made  upon  a  sufficient  consideration,  to  ab- 
stain from  a  certain  trade  at  some  named  place.  And  a  clause 
in  the  deed  for  a  lot,  that  no  liquor  shall  be  sold  thereon  at 
retail,  was  sustained  as  a  covenant  running  with  the  land,  and 
this  without  any  reference  to  the  evils  of  the  liquor  traffic;  the 
vendor,  however,  having  his  dwelling-house  near  by,  was  in- 
terested in  the  enforcement  of  the  clause.® 

A  combination  between  two  rivals  in  trade  to  divide  the 
profits  of  both  in  a  given  ratio  (or  what  in  the  language  of 
modern  trade  is  called  a  Trust)  is  unlawful  at  common  law, 
especially  when  the  trade  is  that  of  a  common  carrier,  and 
a  contract,  of  which  such  an  arrangement  is  the  main  feat- 
ure, is  void  altogether,  even  as  to  an  agreement  which, 
being  only  in  local  restraint  of  trade,  might  otherwise  be 
lawful.*  A  late  statute  not  only  forbids  all  ^' pools,  trusts, 
and  conspiracies  "  of  this  nature,  but  it  provides  "  that  any 
purchasers  of  property  or  article,  or  of  any  commodity, 
from  any  individual,  firm,  or  corporation  transacting  busi- 
ness contrary  to  the  act,  shall  not  be  liable  for  the  price  of 
such  article,  etc.,  and  may  plead  this  act  as  a  complete  de- 
fense, etc."  ^^ 

V.  Unlicensed  Dealing,  Chitty  in  his  work  on  Contracts 
lavs  down  the  rule  that  a  man  does  not  lose  the  benefit  of  his 
contracts  by  failing  to  pay  a  license  tax  imposed  on  his  trade 
for  revenue  purposes,  and  his  authority  was  followed  in  1857 
in  sustaining  the  suit  of  an  unlicensed  bill  broker  on  a  bill 

^Trundle's  adm'r  v.  Riley,  17  B.  ^  Anderson  v.  Jett,  11   Ky.  L.  R. 

M.  896.      An   agreement   with   the  570 ;  a    combination    between     the 

jailer  to  keep  and  board  the  defend-  owners   of  two  steamboats  on   the 

ant's  slave  at  the  jail  under  private  Kentucky  River,  on  the  model  of  the 

contract  was  held   void,  as  against  pooling   arrangements  between  the 

public  .policy.  (Miller  v.  Porter,  8  B.  great  trunk  railroad  lines. 

M.  282.)      '  »oSession  Acts,  1889-90,  p.  143. 

8  Sutton  V.  Head,  86  Ky.  156. 
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bought  by  him,  though  be  was  liable  to  a  fine  for  buying  it." 
But  in  1870  a  not«  given  for  niooyishine  spirits,  the  "  brandy 
not  having  been  inspected,  nor  had  any  tax  been  paid  thereon, 
nor  the  barrels  branded,  etc.,  and  the  same  having  been  sold 
in  violation  of  the  laws  of  the  United  States,"  was  held  unen- 
forcible;  which  may  be  justified,  as  the  tax  on  spirits  is  an 
excise  entering  heavily  into  the  cost  of  the  article.** 

Formerly  three  kinds  of  contracts,  if  made  without  the 
license  required  by  law — sales  by  peddlers,  sales  of  liquor  by 
tavern  keepers  and  others,  and  contracts  for  the  use  of  studs, 
jacks,  and  bulls" — were  rendered  void  by  the  words  of  the 
statute.  But  the  chapter  of  the  General  Statutes  containing 
this  clause  is  repealed  by  the  revenue  law  of  1886,  which  is 
wholly  silent  on  the  subject.  Messrs.  Bullitt  and  Feland,  in 
their  notes  (p.  982),  express  the  opinion  that  as  a  sale  by  an 
unlicensed  peddler  is  made  a  misdemeanor,"  it  should  be 
deemed  void,  even  without  such  an  express  provision ;  but 
the  first  named  case  seems  to  the  writer  to  establish  the  op- 
posite rule."  However,  as  to  the  sale  of  liquors  in  small 
quantities,  there  is  hardly  a  doubt  that  the  old  rule  as  laid 
down  in  1844,  when  there  was  no  express  avoidance  by  the 
statute,  still  prevails,**  and  that  an  unlicensed  dealer  can  not 
recover  for  liquor  sold  by  the  small ;  for  the  laws  for  licensing 
the  sale  of  liquors  are  as  much  police  regulations  as  revenue 
laws. 

VI.  The  Sunday  Law,  By  a  section  of  the  criminal  laws 
"no  work  or  business  shall  be  done  on  the  Sabbath  day  ex- 
cept the  ordinary  household  offices,  or  other  work  of  necessity" 
or  charity."  To  swap  horses  on  that  day  is  therefore  illegal ; 
and,  while  the  executed  contract  stands,  the  warranty  of  sound- 

»  Lindsay  V. Rutherford,  17  B.M.  "See  Rash  v.  Holloway,  82  Ky. 

248.  A  foj'tiori  A  ii'iiy  Wcense  \  comp.  674,  commented  on  8upra^  Sec.  12, 

Dolfinger  v.  FUhback,  12  Bush,  474.  n.  1. 

"  Creoknioro  v.  Chitwood,  7  Bush,  ^«  Vannoy  v.  Patton,  5  B.  M.  248. 

31 7.  "  The  running  of  not  only  passen- 

"  G.  St.,  Ch.  92,  Art.  Ill,  Sec.  6.  ger  trains,  but  even  of  freight  trains 
Older  laws  were  very  pointed  as  to  on  railroads  is  justified  in  Common- 
clock  peddlers.  wealth  v.  L.  &  N.  R.  R.  Co ,  80  Ky. 

1*  /Wrf.,  Ch.  84,  Sec.  2.  291,  Hargis.  J.,  dissenting. 


CH.  XXIX.]  INCIDENTS   AND   DEFENSES.  647 

ness  is  invalid.*®  In  late  years  the  Sunday  law  as  invalidating 
contracts  has  been  treated  with  but  little  respect.  Where  a 
principal  and  surety  on  Sunday  signed  and  delivered  a  note  for 
the  loan  of  money,  and  the  surety  before  a  check  for  part  of 
the  money  was  collected  did  some  acts  in  pais  ratifying  the  loan 
on  a  subsequent  work-day,  it  was  held  that  his  obligation  had 
not  become  final  on  Sunday,  and  that  he  was  liable  on  the 
note.** 

Sec.  182.  Satisfaction  and  Release.  The  comnjon 
law  rule,  that  an  accord  without  satisfaction  does  not  sustain 
a  defense  to  the  old  cause  of  action,  was,  in  an  early  Kentucky 
case,  drawn  to  its  legitimate  conclusion :  that  the  promise 
which  is  to  take  the  place  of  a  former  obligation,  for  instance, 
the  promise  of  one  who  had  committed  a  fraud  in  the  sale  of 
a  note,  to  pay  back  the  amount  received  for  it  in  discharge  of 
his  liability  for  the  fraud,  is  invalid,  and  will  not  support  an 
action  ;  *  while  a  promise  on  a  mere  moral  obligation,  like  that 
to  pay  a  debt  barred  by  limitation  or  bankruptcy,  is  binding. 

An  accord  and  satisfaction  made  by  a  stranger  to  the  con- 
tract is  good  in  equity,  though  not  pleadable  at  law.' 

The  law  of  Kentucky  dispensing  with  seals  and  scrolls  to 
private  writings  should  turn  every  receipt,  in  which  an  inten- 
tion is  indicated  to  consider  a  debt  as  paid,  into  a  technical 
release ;  but  such  a  point  seems  not  to  have  been  relied  on  in 
the  reported  cases. 

The  older  decisions  on  "  accord  and  satisfaction  "  are  very 
narrow,  and  would  hardJy  be  followed  at  this  day.  A  transfer 
of  notes  and  accounts  was  held  not  to  be  a  good  satisfaction, 
because  accounts  are  not  assignable  at  law:  as  if  an  equitable 
right  had  bo  value.'  The  technical  rule,  that  a  smaller  sum 
can  not  be  accepted  in  full  of  a  larger  sum  then  due,  is  recog- 
nized as  late  as  1860,  and  again  in  1882.*     But  compositions 

"Murphy  v.  Thompson,  15  B.  M.  'Nave  v.  Fletcher,  4  Litt.  243. 

419  (1844).  ♦Fen wick  v.  Phillips,  3  Mete.  87; 

"  Campbell  v.  Young,  9  Bush,  240.  subject  to  the  well-known  exceptions. 

*  Elliott  V.  Dorsey,  3  Mon.  269.  See  Cumber  v.  Wane,  and  notes  in 

'  Stark's  adm'r  v.  Thompson's  ex'r,  Smith's  Leading  Cases,  and  Robert  v. 

Tlnd.,  296.  Barnum,  80  Ky.  28. 


648 


KENTUCKY   JURISPRUDENCE.  [CH.  XXIX. 


of  a  debtor  with  his  creditors  are  upheld,  as  based  on  a  suffi- 
cient consideration.* 

The  right  to  compromise  an  unliquidated  claim  by  the  pay- 
ment of  a  fixed  sum  is  undoubted.  And  though  one  person 
be  entitled  to  half  the  profit  made  by  another  in  a  certain  busi- 
ness, and  the  amount  of  that  profit  be  known,  yet  the  receipt 
of  a  smaller  sum  "in  full  of  all  claims  to  date'^  is  binding 
when  obtained  without  fraud  or  concealment;  the  claim  to  the 
half  profits  not  being  considered  a  liquidated  debt.' 

A  valid  obligation  will  not  be  merged  into  a  void  one  to  the 
creditor's  prejudice.  Thus,  an  infant  remains  bound  for  nec- 
essaries on  the  quantum  valebant,  after  giving  his  note  ;^  a  part- 
ner on  the  partnership  debt,  though  after  dissolution  the  other 
partner  had  attempted  to  bind  him  by  a  note,  and  though  the 
old  note  was  surrendered  ;  ®  and  where  one  partner  attempts  to 
give  a  sealed  instrument  for  a  firm  debt,  which  is  not  binding 
as  such,  the  creditor  at  his  option  may  sue  on  the  old  debt.* 
But  where  the  creditor,  knowing  that  a  purchase  is  made  for  a 
partnership,  accepts  the  note  of  one  partner  in  payment,  the 
other  is  not  bound,  or  if  ever  bound,  is  released.'® 

Where  a  })erson  was  assaulted  and  wounded,  and  had  ac- 
cepted a  sum  of  money  from  his  assailant  in  satisfaction  for 
the  wrong,  his  widow  was  not  barred  thereby  from  suing,  un- 
der the  statute,  to  have  vindictive  damages  for  causing  her 
husband's  death  by  the  wanton  use  of  fire-arms  or  other  deadly 
weapons  (see  supra,  Section  177),  as  her  claim  is  wholly  distinct 
from  that  of  the  decedent." 

Where  a  satisfaction  is  accepted  from  a  railroad  company 
for  a  personal  injury,  and  a  formal  release  executed  for  all 
claims  ;  the  accord,  satisfaction,  and  release  are  liable  to  be  set. 


»  Ricketts  v.  Hall,  2  Bush,  249. 

•Robert  v.  Barnum,  ubi  supra. 
There  was  a  composition  here  signed 
by  all  the  creditors,  as  an  agreement 
among  themselves.  The  opinion  says 
"  the  agreement  to  release  by  one  is 
a  sufficient  consideration  for  the  re- 
lease by  the  other."  Qu.  Would  this 
apply  to  such  an  agreement  between 


only  two  out  of  many  creditors  ? 

''Seeaupraf  Sec.  145,  n.  7. 

^Turnbow  v.  Broach,  12  Bush,  455. 

»  Doniphan  v.  Gill,  1  B.  M.  199. 

"  Macklin's  ex'r  v.  Crutcher,  6  Bu. 
401,  ov'rr's  Hikes  t.  Crawford,  4  Bu. 

"  Donahue  v.  Drexler,  82  Ky.  157. 
The  suit  is  given  to  the  widow  and 
minor  children,  not  to  the  "  estate." 
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aside  for  "  duress.'^  And  there  is  such  a  thing  as  pecuniary 
duress.  A  traveler  being  far  away  from  home,  and  without 
funds,  and  one  leg  having  been  amputated,  accepted,  while  un- 
der the  influence  of  opiates,  payment  of  his  board  bill  and  for 
the  medical  attendance,  together  with  a  ticket  to  Colorado  and 
one  hundred  dollars  in  money — ^a  most  inadequate  comi)ensa- 
tion — ^as  in  full.  Though  the  weight  of  evidence  showed  that 
the  plaintiff  understood  the  terms,  it  was  held  that  the  release 
was  obtained  by  playing  on  his  necessities,  and  that  it  did  not 
debar  him  from  further  recovery." 

Sec.  183.  Release  of  Sureties.  As  a  rule,  any  agree- 
ment made  by  the  creditor  with  the  principal  debtor,  giving 
him  time,  or  the  relinquishing  of  liens  or  securities  for  the 
debt,  in  either  case  without  the  surety's  consent,  releases  the 
latter  altogether,  or  at  least  to  the  value  of  such  liens  or  secu- 
rities. The  principle  is  recognized  by  the  Kentucky  courts, 
but  its  details  a^  settled  elsewhere  are  not  always  regarded. 
Whether  it  can  be  invoked  by  those  who  have  become  "makers 
or  acceptors''  for  the  accommodation  of  secondary  parties  to 
a  note  or  bill  has  not  been  decided  in  Kentucky ;  but  one  of 
three  joint  sureties,  to  whom  the  principal  turned  over  prop- 
erty wherewith  to  pay  the  debt,  was  thereafter  treated  as  prin- 
cipal.^ Payment  of  interest  in  advance,  and  its  acceptance  by 
the  creditor,  is  a  binding  agreement,  though  it  may  be  dis- 
guised as  a  credit.*  There  is  no  reason  why  the  payment  of 
interest  qjb  six  per  cent,  or  even  at  a  lower  rate,  should  not 
bind  the  creditor,  and  therefore  release  the  surety,  for  the 
creditor  may  be  glad  to  earn  any  interest.  But  the  mere 
promise  of  usurious  interest,  even  if  it  takes  the  shape  of  a 
new  note,  or  of  a  credit  on  the  debtor's  book,  is  unenforcible; 
it  is  no  consideration  for  a  promise  of  forbearance,  and  does 
does  not  avail  the  surety.* 

Contrary  to  the  precedents  under  the  English  bankrupt 
law,  it  was  held  that  the  assent  of  a  creditor  to  a  "  composi- 

"  Buford  V.  L.  &  N.  R.  R.  Co.,  82  Kenningham  v.  Bedford,  1  B.  M.  326. 

Ky.286.  'Tudor  v.  Goodloe,  1  B.  M.  822; 

^Martin  v.  Taylor,  8  Bush,  884.  Anderson  v.  Mannon,  7  B.  M.  217; 

*  I^reston  y.  Henning,  4  Bush,  556;  Patton  v.  Shanklin,  14  B.  M.  15. 
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tion  "  offered  by  the  principal  debtor,  though  withdrawn  before 
it  became  operative,  worked  a  discharge  of  the  surety.*  As 
an  illustration  of  *'  giving  up  of  securities,"  it  was  lately  held 
in  a  building  case,  where  the  owner  had  the  right  to  hold  back 
fifty  per  cent  pf  the  agreed  price  for  a  building  until  its  com- 
pletion, that  by  paying  up  the  contractor  before  completion 
he  released  the  surety  in  the  building  contract/  Even  an  in- 
fant, by  failing  to  prove  his  claim  against  the  estate  of  his  de- 
ceased guardian,  released  the  guardian's  surety.*  An  order  to 
the  sheriff  to  return  an  execution  levied  upon  the  property  of 
the  principal,  or  the  suspension  or  release  of  such  a  levy,  re- 
leases the  sureties.'  Where  the  plaintiff,  in  an  execution  on 
which  two  men  were  bound  as  sureties,  assented  to  its  lew  on 
certain  lands  of  the  principal,  and  bid  them  in  himself;  and 
these  lands  being  afterward  taken  from  him  in  a  suit  under 
the  law  against  preferences,  he  had  the  return  of  "satisfied" 
on  the  execution  quashed ;  he  was  not  thereafter  allowed  to 
proceed  against  the  sureties,  when  so  much  had  been  done 
through  his  co-operation  to  delay  and  defeat  their  recourse.'* 

But  the  mere  failure  to  collect  the  demand  from  the  prin- 
cipal while  he  is  solvent,  or  to  levy  on  such  property  as  he 
may  have,  does  not  exonerate  the  surety.^ 

Where  the  form  of  the  obligation  does  not  show  who  is 


*  Calloway  v.  Snapp,  78  Ky.  66. 
Qucere:  Is  not  the  promise  to  pay 
usury  in  law  a  promise  to  pa)'  six  per 
cent?  Why  then  should  it  not  make 
a  valid  contract? 

*St.  Mary's  College  v.  Meagher,  11 
Ky.  Law  Rep.  112. 

•Stull  V.  Davidson,  12  Bush,  168. 
It  is  reasoned  out  on  other  grounds. 

^  Martin  v.  Taylor,  ubi  supra;  ^Dills 
V.  Cecil,  4  Bush,  579.  And  where  the 
execution  was  assigned  to  the  sheriff, 
like  relief  was  given  to  the  surety  for  a 
wrongful  refusal  by  the  sheriff  to  sell 
the  principal's  property  he  had  levied 
on.  Miller  v.  Dyer,  1  Duv.  268,  where 
the  decision  in  Finn  v.  Stratton,  5  J.  J. 
Mar.  864,  denying  any  responsibility 


by  the  sheriff  to  the  surety  in  an  exe- 
cution, is  said  to  have  been  overruled 
by  later  cases.  A  mere  indefinite 
stay  of  a  levy,  leaving  the  creditor 
free  to  resume  proceedings  at  any 
time  is  of  no  effect.  (Stringfellow  v. 
Williams,  6  Dana,  286.) 

^*  Newman  v.  Hazlerigg,  1  Bush, 
414. 

'Brown  v.  Monroe,  11  Ky.  Law 
Rep.  324;  hence  one  surety  paying 
the  debt  while  the  principal  holds 
property  is  not  barred  from  suing 
his  joint  sureties.  But  see  Aaron  ▼. 
Mendel,  78  Ky.  427,  on  laches  in 
setting  aside  a  fraudulent  receipt  got- 
ten bv  the  £:uardian  and  therebv  dis- 
charging  hi;«  bondsmen. 
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principal  and  who  is  surety,  an  assignee  who  may  not  know 
the  relation  of  the  makers  among  themselves  will  not,  by  giv- 
ing time  to  that  one  of  them  who  is  the  real  principal,  lose  his 
recourse  on  the  other.^  But  the  payee  is  presumed  to  know 
which  of  two  makers  received  the  consideration,^^  and  in  a  late 
case  of  giving  up  securities,  where  the  position  of  principal 
and  surety  arose  from  subsequent  dealings  between  the  makers, 
the  court  intimated  that  the  creditor's  knowledge  on  this  sub- 
ject was  immaterial." 

^It  seems  that  where  a  note  of  principal  and  surety  is  sur- 
rendered by  the  creditor  to  the-  principal  against  a  renewal 
note  on  which  the  surety's  name  is  forged,  the  latter  remains 
bound  on  the  old  note ;  and  a  collection  in  part  of  the  new 
note  out  of  the  principal's  estate,  with  knowledge  of  the  for- 
gery, being  for  the  benefit  of  the  surety,  will  not  discharge 
him." 

It  is  said  that  the  utmost  fairness  ought  to  prevail  in  the 
very  contract  of  suretyship.     Where  a  bank  president  induced 

A.  to  become  surety  for  B.  to  the  bank,  by  telling  him  that 

B.  owned  stock  in  it,  which  was  subject  to  the  bank's  lien, 
when  in  fact  the  stock  stood  in  the  name  of  B.'s  wife,  but  was, 
in  the  president's  opinion,  liable  to  B.'s  debts,  A.  was  exouer- 
ated."  But  the  mere  inclusion  of  heavy  usury  in  a  note,  with- 
out the  surety's  knowledge,  was  not  deemed  a  fraud  on  him." 
And  in  continuing  suretyships  (such  as  that  for  the  good  con- 
duct of  an  insurance  agent),  the  creditor  who  consents  to  an 
increase  of  the  risk  without  the  surety's  assent  releases  him 
from  liability  for  subsequent  acts  of  the  principal.** 

The  rulings  as  to  the  effect  of  a  "  novation  "  between  the 
creditor  and  principal  without  the  consent  of  the  surety  are 
supposed  to  be  in  accord  with  the  general  current  of  Ameri- 

•  Neel  V.  Harding,  2  Mete.  247.  Mount  v.  Tappy,  7  Bush,  617. 

^^  Champion  v.  Robertson,  4  Bush,  **  Connecticut  M.  L.  I.  Co.  v.  Scott, 

17.  81  Ky.  640  (the  agent  took  a  partner, 

"  Martin  v.  Taylor,  7ibi  supra.  and  the  company  thereafter  for  years 

"  McMakin  v. Stratton,  80  Ky.  226.  corresponded  with  the  partnership)  j 

"  Woolley  V.  Louisville  Banking  see  also  Graves  v.  Lebanon  National 

Co.,  81  Ky.  627.  Bank,  10  Bush,  23,  quoted  supra^  Sec. 

"  Burks  V.  Wonterline,  6  Blish,  21 ;  150,  n.  7. 
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can  law.**  A  note  payable  one  day  after  date,  accepted  by  a 
legatee  from  the  executor  in  payment  of  a  legacy,  is  not  such  an 
extension  of  time  as  would  avail  the  surety  on  the  executor's 
bond  ;*^  the  court  sitting  in  equity  could  not  decide  whether  it 
was  a  merger  or  satisfaction  at  law.  We  have  seen  that  re- 
plevy or  sale  bonds,  when  deficient,  work  a  merger  until 
quashed."  A  note  or  bond  given  by  the  surety  alone  to  a 
creditor  for  a  smaller  sum  than  the  joint  obligation,  in  consid- 
eration of  his  release  from  the  latter,  is  binding.**  Where  the 
creditor  accepts  from  one  of  two  sureties  his  individual  ijote 
in  full  of  a  judgment,  and  assigns  the  latter  to  him,  he  may 
use  it  to  the  end  of  coercing  one  half  from  the  other  surety, 
though  he  has  not  paid  his  note.'°  A  release  of  part  of  the 
sureties  by  act  of  the  law,  under  the  statutes  providing  for  such 
release  of  sureties  on  fiduciary  and  official  bonds,  does  not  re- 
lease the  others." 

The  statute  has  given  the  surety  a  further  protection,  not 
only  against  the  principal,  but  against  his  co  surety,  and  so  to 
any  co-obligor,  or  co-defendant  in  a  judgment,  as  far  as  he  is 
liable  for  more  than  his  own  share  of  the  judgment  or  obliga- 
tion. He  **  may  by  notice  in  writing,  served  in  person  within 
the  State,  on  the  creditor,  or  if  [the  latter]  be  a  non-resident 
or  absent  from  his  residence  for  thirty  days  consecutively,  upon 
his  agent  or  attorney,  require  him  to  sue  or  issue  execution ; 
and  if  the  creditor  shall  not  sue  to  the  next  term  thjereafter  at 
which  he  can  obtain  judgment  and  in  good  faith  prosecute  the 
suit  with  reasonable  diligence,  or  shall  not  within  ten  days  sue 
out  execution  and  in  good  faith  prosecute  the  collection  there- 
of, such  co-surety,  co-obligor,  etc.,  shall  be  discharged,  etc., 
except  for  the  proper  share,  etc. ; "  and  the  written  notice  here 

^« Ruble  V.  Norman,  7  Bush,  682.  "Cooper  v.  Fisher,  7  J.  J.  Mar- 
In  Norton  v.  Roberts,  4  Mon.  492,  it  shall,  396. 
was  said  that  novation  to  relieve  in  ^^Sapra^  Sec.  153,  nn.  4-7. 
equity  need  not  be  such    as  would  "  Covington  v.  Clark,  6  J.  J.  Mar- 
operate  as  a  merger  or  satisfaction  at  shall,  59. 

law.     Novation  discharges  a  surety  ^o  g^^ij^ins  v.  Mitchell,  82  Ky.  536. 

even  when  he  is  an  attesting  witness  "  Boyd  v.  Clark,  8  Bush,  644,  and 

to  the  new  instrument.    (Edwards  v.  see  supray  Sees.  166  and  167. 
Coleman,  6  Mon.  567,  575.) 
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required,  can  only  be  waived  in  writing.^  A  request  by 
word  of  mouth  is  therefore  immaterial,  and  the  creditor 
having  brought  a  suit  on  such  request  does  not  lose  his  re- 
course by  dismissing  it."  Where  the  wife  before  coverture 
became"  the  surety,  a  notice  signed  by  her  husband  alone  is 
sufficient.**  The  Superior  Court  held,  where  all  the  parties 
lived  in  the  same  county  within  three  miles  of  the  court-house, 
that  a  notice  served  on  the  creditor  three  davs  before  the  last 

■r 

day  on  which  suit  could  be  brought  to  the  next  term,  and  not 
acted  upon,  put  the  creditor  in  default  and  released  the  surety." 

Note  on  Alterations  in  Writings. — **Alteration  "  came  up  several 
times  in  suits  against  iiidorsers  or  sureties: 

In  Lisle  v.  Bogers,  18  B.  M.  528,  an  accommodation  "  assignor"  handed  to 
the  maker  an  indorsed  note,  bearing  the  date  December  4th.  The  latter,  before 
raising  money  upon  it,  changed  the  date  to  December  10th.  The  change  was 
deemed  material,  as  a  postponement  of  maturity  increases  the  assignor's  risk. 

In  Terry  &  Bell  v.  Hazelrig,  1  Duv.  104,  the  sureties  signed  in  March  a 
bond  prepared  in  February,  and  containing  the  name  of  that  month  in  the 
blank  for  the  date.  l)he  clerk  charged  with  taking  the  bond  struck  out  Feb- 
ruary and  inserted  "March  80,"  according  to  the  facts.    Held,  no  altoration. 

In  Woolfolk  V.  Bank  of  North  America,  10  Bush,  604,  the  accommoda- 
tion indorser  left  with  the  acceptor  an  indorsed  bill,  otherwise  in  blank,  but 
with  the  figures  "  $600.00"  in  the  margin.  The  acceptor  raised  these  figures 
to  "  $6,000,"  and  filled  the  bill  up  for  that  amount.  The  "  margin  "  being  not 
considered  a  part  of  the  bill,  this  was  held  neither  a  forgery  nor  an  alteration. 

In  Duker  v.  Frantz,  7  Bush,  273,  a  note  was  signed  by  principal  and 
surety  in  February,  1869,  and  a  date  in  February,  1868,  was  inserted.  The 
holder  corrected  the  "  8  "  into  "  9."  This  was  held  not  to  destroy  the  note,  as 
the  change  only  conformed  it  to  the  intention  of  the  parties. 

In  Bank  of  Commonwealth  v.  McChord,  4  Dana,  191,  a  change  in  the 
date,  though  unimportant,  was  said  to  be  always  fatal  (somewhat  shaken  by 
remarks  in  Lisle  v.  Rogers),  but  the  addition  of  other  obligors  to  a  note  left 
in  blank  is  said  to  be  authorized  and  not  an  alteration.  Otherwise,  when  the 
note  16  complete.     (Bank  of  Limestone  v.  Penick,  5  Mon.  26.) 

Sec.  184.  Costs  and  Damages.  The  former  discretion 
resting  with  the  courts,  especially  with  equity  courts,  in  the 

«  Gen.  Stat.,  Ch.  104,  Sec.  11.    The  "  Hibler  v.  Shipp.  78  Ky.  64. 

word  "  surety  "  before  co-surety  is  not  **  Medley  v.  Tandy,  85  Ky.  666. 

in  the  printed  statutes.   The  omission  ^^"Weir  v.  Dicker's  adm'r,  11  Ky. 

is  not  noticed  in  the  cases  arising  un-  Law  Rep.  623. 
der  it. 
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matter  of  costs,  has  been  much  abridged  by  the  statute,  which, 
generally  speaking,  demands  that  "  the  party  succeeding  in 
any  civil  action,  on  the  merits  or  otherwise,  shall  recover 
costs,"  with  a  proviso  in  equitable  actions,  that  costs  shall  not 
be  awarded  against  nominal  parties,  or  those  parties  against 
whom  no  judgment  is  rendered.^  Where  a  demand  for  over 
fifty  dollars,  which  is  within  the  jurisdiction  of  the  Circuit 
Court,  whether  in  tort  or  in  contract,  results  in  a  judgment  for 
less  than  fifty  dollars,  the  plaintiff  is  entitled  to  his  costs.* 

Tlie  same  rule,  that  success  entitles  to  cost,  governs  appeals 
to  the  Court  of  Appeals  or  Superior  Court,  at  least  on  affirraal ; 
the  Appellate  Court  has  a  discretion  about  costs,  where  the 
appellant  only  succeeds  in  reducing  the  judgment  against  him.' 

Costs  are  awarded  against  a  personal  representative  who  is 
unsuccessful,  either  as  plaintiff  or  defendant,  but  are  to  be 
levied  only  de  bonis  testatoris*  and  he  does  not  become  bound 
otherwise,  or  in  his  own  right,  though  he  may  ap|)eal  and  su- 
persede.* Where  the  "  nominated  executor  "  Is  defeated  in  his 
effort,  made  in  good  faith,  to  probate  the  will,  the  costs  on 
both  sides  should  not  be  paid  by  him,  but  by  the  estate;  and 
he  should  even  be  allowed  his  counsel  fees  and  other  necessary 
outlays  in  the  litigation.' 

Suits  in  forma  pauperis  are  authorized,  and  upon  the  un- 
contradicted affidavit  of  the  plaintiff  the  court  is  bound  to 
make  the  proper  order  to  let  the  poor  plaintiff,  or  the  insolvent 
ne^t  friend  of  a  poor  infant,  have  the  services  of  the  officers 
of  the  court.^ 


»  Gen.  Stat ,  Ch.  26,  Sees.  12,  18. 

2  Brandeis  v.  Stewart,  1  M^tc.  896. 
Under  Section  11  of  the  act  estab- 
lishing the  Jefferson  Court  of  Com- 
mon Pleas  (1865,  My^rs'  Suppl.,  p. 
663)  that  court  may  refuse  to  award 
costs  to  tlie  plaintiff  in  suits  for  tres- 
pass, libel,  slander,  breach  of  mar- 
riage promise,  etc.,  where  he  recovers 
no  more  than  five  dollars.  There  is 
no  "  forty  shilling  act"  in  force  else- 
where in  the  State. 

3Gen.  Stat.,  Ch.26,Sec.  15,  modified 


by  Sec.  35  and  by  Code  of  Practice, 
Sec.  728. 

*  Gen.  Stat.,  Ch.  26,  Sec.  17. 

sPitzpatrick  v.  Todd,  81  Ky.  524 ; 
see  supra^  Sec.  15,  subs.  2,  notes  12, 13. 

•Gilbert  v.  Bartlett,  9  Bush,  49; 
Phillips  V.  Phillips,  81  Ky.  828.  It 
might  be  different  where  he  expected 
to  be  the  only  gainer  by  the  establish- 
ment of  the  will;  see  supra^  Sec.  134, 
n.  8. 

7  Gen.  Stat.,  Ch.  26,  Sec.  1 ;  West- 
erfield  v.  Wilson,  12  Bush,  125. 
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A  defendant  obtaining  judgment  against  the  Common- 
wealth, where  it  sues  in  its  own  right,  is  not  entitled  to 
costs." 

Unless  the  amount  involved  aside  of  interest  and  costs  be 
under  fifty  dollars,  the  successful  party  recovers  an  attorney's 
fee,  but  not  upon  a  claim  against  an  insolvent  estate,  and  only 
one  fee,  though  there  be  several  judgments  on  motion  in  the 
same  case.*  But  where  a  stranger,  such  as  a  bidder  at  a  ju- 
dicial sale,  is  drawn  into  the  litigation,  he  ought  to  have  full 
costs ;  and  where  such  a  bidder,  without  fault  of  his  own,  loses 
the  benefit  of  his  bid,  he  should  even  have  his  counsel  fee.^*^ 
An  attorney  who  brings  suit  for  a  non-resident  is  liable  to  the 
defendant  and  to  the  officers  of  the  court  for  costs,  unless  a 
bond  be  given ;  not,  however,  if  he  prosecutes  an  appeal  for  a 
non-resident  defendant." 

As  to  *Mamages"  upon  affirmance  or  the  dismissal  of  an 
appeal,  the  courts  of  Kentucky  have  no  longer  any  discretion. 
Where  a  judgment  "for  the  payment  of  money"  is  super- 
seded in  whole  or  in  part,  and  where  such  a  judgment  against 
a  railroad  or  insurance  company  or  any  foreign  corporation  is 
appealed  at  all,  ten  per  cent  damages  are  awarded,  on  affirm- 
ance or  dismissal,  on  the  amount  superseded,  and  in  the  latter 
case  on  the  judgment  appealed  from.'*     It  must  be  a  judgment 


8  Gen.  Stat.,  Ch.  60,  Sec.  6.  The 
cost  of  a  reference  in  such  a  case  must 
not  be  charged  to  the  successful  de- 
fendant. (Commonwealth  V.  Todd,  9 
Bush,  208.) 

•  In  appellate  courts  in  equity  $10, 
at  common  law  $5 ;  in  circuit  or  like 
court  in  land  cases  $10;  other  equity 
cases  $6,  law  $2.50;  in  county  or  quar- 
terly court  $2.f  0 ;  G.  St.,  Ch.  41,  Art. 
XII;  Ch.  26,  Sees.  32,  26,  31,  33. 
The  Commonwealth  is  entitled  to  a 
docket  fee  of  two  per  cent  on  the 
amount  recovered  for  the  benefit  of 
the  Attorney  General  (Gen.  Stat.  Ch. 
5,  Art.  V,  Sec.  4 );  and  if  a  Suit  has  to 
be  brought  for  the  enforcement  of  the 
judgment  at  law  (even  a  cross-peti- 


tion), the  fee  of  two  per  cent  is 
chargeable  in  that.  Newport  &  C. 
Bridge  Co.  v.  Douglass,  12  Bush,  (573, 
719. 

JOEgard  v.  Chearnley,  1  Bush,  12. 

"  Code  of  Practice,  Sec.  621 ;  con- 
tra, Christmas  v.  Russell,  2  Met.  112. 
{Note :  As  to  costs  in  suits  for  divorce 
and  alimony  see  supra.  Sec.  144 ;  costs 
and  fees  in  partition  and  settlement 
suits,  see  Sec.  134 ;  on  continuances 
and  new  trials  can  not  be  treated 
in  this  work  ) 

"  Code  of  Practice,  Sec.  764,  and 
act  amending  that  section,  of  April 
19,  1888,  which  is  printed  under  it  in 
Carroll's  Code. 
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in  personairiy  not  one  to  sell  property  to  satisfy  a  demand,"  or 
dissolving  an  injunction  against  a  prior  judgment ;  *^  and  where 
the  judgment  in  personam  is  affirmed,  dauiages  are  awarded^ 
though  the  order  of  sale  accompanying  it  be  reversed.**  No 
damages  are  awarded  on  the  costs  adjudged,'*  but  it  seems  that 
they  should  be  on  the  interest  accrued  at  the  time  of  the  judg- 
ment below,  and  which  is  embraced  therein.  Where  a  judg- 
ment for  the  plaintiff  is  rendered  on  the  verdict  of  a  jury,  and 
after  an  appeal  with  supersedeas  by  the  defendant,  the  plaintiff 
takes  a  cross-appeal,  on  which  there  is  a  reversal,  awarding  a 
venire  de  novo,  he  can  not  have  damages,  though  the  case  is 
affirmed  on  the  defendant's  appeal.'^ 

But  in  awarding  damages  on  the  dissolution  of  an  injunc- 
tion to  stay  proceedings  on  a  judgment,  the  Chancellor  has 
an  ample  discretion,  and  may  be  aided  by  a  jury  impanneled 
for  that  purpose.  Where  the  collection  of  money  had  been 
restrained  he  may  award  not  exceeding  ten  per  cent,  which  is 
in  addition  to  current  interest,  like  the  damages  upon  an 
affirmance ;  and  he  may  also  award  "  the  value  of  the  use, 
hire  or  rent"  of  property,  the  delivery  of  which  has  been  de- 
layed, and  the  assessment  is  conclusive  against  the  surety  in 
the  injunction  bond.'^ 

The  discretion  here  given  to  the  Chancellor  is  judicial,  and  in 
apropercase,  where  the  party  seeking  the  injunction  had  a  strong 
equity,  he  may  and  ought  to  award  nominal  damages  only.*' 


"  Madison,  etc.  R.  R.  Co.  v.  Briscoe, 
1 8  B.  M.  570 ;  Rowan's  ex*r  v.  Pope's 
adm'r,  14  B.  M.  102. 

**A  number  of  decisions  from  Har- 
din to  Littell,  followed  by  the  Super'r 
Court  in  MulhoUand  v.  Troutman's 
adm'r,  10  Ky.  Law  Rep.  263;  but 
damages  are  awarded  on  the  damages 
on  dissolution. 

"Leopold  V.  Turber,-84  Ky.  214. 
In  Covington  Short  Route  v.  Piel, 
87  Ky.  267,  278,  there  was  no  judg- 
ment for  money  in  favor  of  appellee, 
but  a  condemnation  under  Eiuinent 
Domain  ;  hence  no  room  for  damages. 


As  to  the  necessity  of  the  suptraedeoM 
having  been  issued,  see  auproj  Sec. 
156,  n.  46. 

"  Handley  v.  Russell,  Hardin,  145, 
146. 

"  Wade  V.  First  National  Bank.  11 
Bush,  697.  So  held,  though  the  case 
had  been  tried  by  the  court,  not  by  a 
jury. 

"  Code  of  Practice,  Sec.  296.  If  no 
damages  are  assessed,  none  can  be 
recovored  on  the  bond;  see  aupra^ 
Sec.  156,  n.  12;  also  Crawford  v. 
Woodworth,  9  Bush,  745. 

'9  Mallory  v.  Dauber,  83  Ky.  289. 


CHAPTER  XXX. 

LIMITATION  IN  CONTRACT  AND  TORT. 

Sec.  185.  Length  of  the  Bar. 

Sec.  186.  Disabilities  and  Other  Modifications. 

Sec.  187.  New  Promise  and  Partial  Payment. 


Section  185.  Length  op  the  Bar.  The  length  of  time 
in  which  actions  other  than  for  real  estate  are  barred  is  regu- 
lated by  the  thir.d  and  sixth  articles  of  the  Chapter  on  Limita- 
tions (General  Statutes,  Chapter  71).^  The  longest  limitation 
is  fifteen  years.  Stripping  the  law  of  its  verbiage,  there  are 
subject  to  this  limitation  : 

1.  All  judgments  rendered  by  any  court  within  the  United 
States,  counting  from  the  date  of  the  last  execution  issued 
upon  them. 

2.  All  demands  against  the  principal  upon  any  recogni- 
zance, bond,  or  written  obligation,  other  than  bills  of  exchange 
or  negotiable  notes.* 

The  limitation  of  five  years,  taking  the  place  in  the  main 
of  the  six  years  in  the  English  statute,  applies  to  demands 
upon  unwritten  or  unsigned  contracts,  on  bills  of  exchange, 
checks,  drafts,  "  or  any  indorsement  thereof,  or  upon  a  prom- 
issory note  put  upon  the  footing  of  a  bill  of  exchange  "  (see 
supra.  Section  160) ;  accounts  for  merchandise  between  mer- 
chant and  merchant,  the  bar  to  run  "  from  the  time  of  the  last 
item  proved  in  the  account ''  on  either  side ;  all  actions  of  tort, 
for  which  a  shorter  limitation  is  not  given,  actions  for  penal- 
ties, or  on  statutory  obligations  where  no  other  time  is  named 
in  the  statute ;  to  actions  against  bail,  and  to  actions  for  "  re- 
lief from  fraud  or  mistake,  or  damages  for  either,"  counting 
from  the  discovery  thereof,  the  action  not  to  be  brought  more 

*  See  «M/?ra,  Sec.  112,  as  to  claims  to  chattels.        *Ch.  71,  Art.  Ill,  Sec.  1. 
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than  ten  years  from  the  making  of  the  contract  or  the  perpe- 
tration of  the  fraud." 

A  limitation  of  one  year  applies  to  actions  for  injury  to  the 
person,  and  to  '*  cattle  or  stock  by  railroads,  or  by  any  com- 
pany or  corporation  ; "  for  a  malicious  prosecution,  conspiracy, 
arrest,  seduction,  criminal  conversation,  or  breach  of  promise 
of  marriage ;  for  libel  or  slander,  or  for  an  '*  escape,"  or  for 
the  recovery  of  usury  "  paid ; "  to  any  action  against  the  thief 
or  his  accessory,  or  for  the  recovery  of  stolen  property  or  its 
value,  or  damages  therefor,  counting  from  the  time  of  dis- 
covery.* 

"An  action  upon  a  merchant's  account  for  goods,  etc.,  sold 
and  delivered,  or  any  article  charged  on  store  account,  shall 
be  commenced  within  two  years,  etc.,  .  .  .  the  limitation 
shall  be  computed  from  the  first  day  of  January  next  suc- 
ceeding the  .  .  .  times  of  the  delivery  of  the  several  articles 
charged." ' 

An  action  for  relief  "  not  named  "  is  barred  in  ten  years.* 

The  right  of  action  on  the  bond  of  a  fiduciary,  executed 
when  the  beneficiary  is  an  infant,  accrues,  for  the  purpose  of 
limitation,  unless  otherwise  expressed  in  the  bond,  when  the 
infant  becomes  of  age;  and  if  several  infants  are  interested, 
then  "  the  right  of  action  of  each  one  of  such  infants  "  shall 
accrue  when  he  comes  of  age.^  The  limitations  of  "  this 
chapter"  apply  to  the  Commonwealth  in  like  manner  as  to 
private  persons.® 

The  bar  of  fifteen  years  is  shortened  to  seven  in  favor  of  a 
surety,  whether  he  be  bound  by  a  judgment  or  decree,  by  a 
bond  taken  in  the  course  of  judicial  proceedings,  or  by  a  writ- 
ten obligation  in  pais  ;  and  the  time  on  a  judgment  is  not  to 
be  broken  by  issuing  an  execution,  unless  it  be  "  prosecuted  in 
good  faith."'  A  surety  on  the  bond  of  a  fiduciary  is  "dis- 
charged from  liability  "  when  five  years  have  elapsed  after 

5  Ibid.,  Sees.  2,  6,  7.  As  to  statutory  ^ch.  71,  Art.  Ill,  Sec.  6. 

obligation  see  also  supra.  Sec.  99,  n.  6.  *  /ftirf.,  Sec.  9. 

As  to  "  fraud  and  mistake  "  when  af-  '  Ibid.,  Sec.  8 

fectintj  land,  supra,  Sec.  99,  n.  9.  ^Ibid.,  Sec.  10. 

*  Ibid.,  Sees.  8  and  4,  and  Art.  VT,  »  Cb.  71,  Art.  VI,  Sees,  1,  2,  4. 
Sec.  6. 
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action  accrued,  and  after  the  devisee,  distributee,  or  ward 
conies  of  age;  "the  failure  to  commence  action  by  one  shall  not 
affect  the  right  of  another."  ^^  Seven  years  from  the  death 
of  a  person  liable  in  contract,  or  on  a  judgment,  bar  an  action 
against  his  heirs  or  devisees,  jointly  with  his  representative,  if 
his  estate  has  been  distributed  and  divided ;  and  seven  years 
from  the  qualification  of  the  representative  bar  such  an  action 
against  him,  if  he  has  settled  his  accounts  and  made  full  dis- 
tribution of  the  assets  in  his  hands.^^ 

I.  The  Fifteen  Years'  Bar. 

Where  an  execution  issues  on  a  judgment  after  the  lapse  of 
fifteen  years,  it  must  be  quashed."  A  due  bill  is  a  written  ob- 
ligation, and  barred  only  in  fifteen  years."  A  surety  may, 
when  he  pays  his  principal's  debt,  have,  by  voluntary  arrange- 
ment or  by  proceedings  under  the  law,  a  transfer  of  a  judg- 
ment, and,  in  the  former  mode,  of  any  note  or  bond,  in  which 
case  his  claim  will  be  good  for  fifteen  years."  The  claim  of 
the  devisee  against  the  executor,  ward  against  guardian,  etc., 
for  any  money  balance  can  not  be  extended  beyond  the  fifteen 
years,  during  which,  after  accrual  of  the  debt,  he  is  liable  upon 
his  bond,  upon  the  ground  of  an  "  express  and  subsisting 
trust.'' " 

II.  The  Five  Years'  Bar. 

Where  a  surety  does  not,  when  he  pays  a  specialty  debt, 
take  an  assignment,  his  claim  against  the  principal  and  co- 
sureties is  on  an  implied  assumpsit  only,  and  is  barred  in  five 
years,^*  which  run  from  the  date  of  payment." 

An  attorney  can  be  sued  for  money  collected  on  behalf  of 
his  client  onlv  after  a  demand  and  refusal,  and  limitation  onlv 

'^  Ibid.f  Sec.  3.  63.     See  aupra^  Sec.  166,  n.  14,  as  to 

^®«  Gen.  Stat.,  Ch.  71,  Art.  Ill,  Sees.  time  when  distributive  shares  are  due. 

6  and  7.  **  Joyce  v.  Joyce's  adm'r,  ubi  sujira, 

"  Lockhart  v.  Yeiser,  2  Bush,  231.  and  see  cases  in  next  note. 

"  White's  adm'r  v.  Curd,  86  Ky.  "Bowman  v.Wright,  7  Bush,  375; 

191.  Robinson  v.  Jenning^s,  Ibid.  630;  if 

"Joyce  V.  Joyce's  adm'r,  1  Bush,  several  payments,  then  as  to    each 

474,  arguendo.   See  aupra^  Sec.  68,  nn.  from  the  time  it  was  made.    The  bar 

26, 27,  as  to  mode  of  obtaining  trans-  runs  not  from  the  time  of  replevying 

fer  of  judgment.  the  debt,  but  from  that  of  actual  pay- 

^*  Hargis  v.  Sewell's  adm'r,  87  Ky.  ment.  (Hikes  v.  Craw  ford,  4  BusVa^I'.K") 
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then  begins  to  run ;  still  it  was  intimated  that  a  lapse  of  five 
years  might,  together  with  the  circumstances  surrounding  it, 
raise  a  presumption  of  payment.*' 

The  warranty  of  title  implied  in  the  sale  of  a  chattel  is, 
like  a  covenant  of  seizin,  broken  as  soon  as  made,  and  the 
limitation  of  five  years  thereon  runs  from  the  day  of  sale." 

The  limitation  against  the  assignor  of  a  note,  upon  his  im- 
plied warranty  of  the  validity  of  the  note  and  of  the  maker's 
solvency,  begins  to  run  from  the  time  when  the  assignee  is  cast 
in  his  suit  against  the  obligor,  or  has  gone  through  all  the 
steps  which  go  to  make  up  **  due  diligence.''" 

A  merchant  tailor  is  a  merchant  within  the  meaning  of  the 
five  years'  limitation  law,  in  respect  of  goods  which  he  buys 
for  his  trade.** 

The  penalty  of  thirty  per  cent  on  the  amount  of  an  execu- 
tion which  the  law  denounces  against  the  sheriflF  for  not  mak- 
ing his  return  within  thirty  days  after  the  return  day,  though 
it  be  secured  by  the  official  bond,  is,  as  a  "  liability  created  by 
statute,"  or  as  a  **  penalty,"  barred  in  five  years." 

As  all  distinction  between  actions  of  law  and  in  equity  as 
to  the  running  of  limitation  was  put  at  an  end  by  the  Revised 
Statutes,  a  ruling,  by  which  the  limitation  of  a  suit  by  a  firm 
against  their  book-keeper  for  injury  arising  from  a  fraudulent 
entry  was  made  to  run  from  the  time  of  the  entry,  and  not 
from  the  time  when  it  was  discovered,  is  j>erhaps  no  longer 
good  law." 

The  Revised  Statutes  made  the  limitation  in  actions  for 
fraud  and  mistake,  in  the  words  of  the  present  statute,  to 
run  from  the  "discovery"  thereof;  but  in  construing  them 
the  Court  of  Appeals  interpolated  the  clause  "or  from  the 
time  when  the  plaintiff  might  by  reasonable  diligence  have 


"Roberts  v.  Armstrong,  1  Bush, 
263. 

"  Chancellor  v.  Wiggins,  4  B.  M. 
201.  It  was  a  sale  of  two  slaves  who 
afterward  established  their  freedom. 

^^Hunt  V.  Armstrong's  ad m'r,  6  B. 
M.  399;  judgment  went  in  favor  of 
the  maker  upon  a  set-off,  and  it  was 


not  deemed  such  a  case  of  fraud  (see 
supra.  Sec.  163),  in  which  an  action 
for  the  consideration  of  an  assign- 
ment would  lie  at  once. 

»o  Hearn  v.  Vanlngen,  7  Bush,  426. 

»i  Royse  v.  Reynolds,  10  Bush,  286. 

«  Ellis  V.  Kelso,  18  B.  M.  296;  see 
note  6  in  B.  and  F.  Gen.  Stat.,  p.  894. 
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made  the  discovery;"  and  this  seems  to  have  become  the  set- 
tled construction,  as  we  have  shown  in  treating  of  limitations 
in  actions  for  land." 

III.  The  One  Year's  Bar. 

In  an  action  for  causing  a  wrongful  arrest  the  limitation 
runs  from  each  day  of  imprisonment,  for  the  sufferings  of  that 
day." 

The  per  quod  action  which  the  common  law  gives  to  the 
father  for  the  seduction  of  the  daughter  does  not  fully  accrue 
until  her  recovery  from  childbed,  and  the*  limitation  runs  from 
that  time.** 

IV.  The  Seven  and  Five  Years*  Limitation  against  Sureties. 
One  signing  in  form  as  a  surety  for  a  married  woman  is  in 

law  a  principal,  as  the  bond  is  void  as  against  her,  and  he  is 
not  entitled  to  the  seven  years'  limitation."  And  where  prin- 
cipal and  surety  are  sued  on  a  note,  and  the  former  is  dis- 
charged on  the  ground  of  infancy,  the  judgment  is  the  sole 
debt  of  the  latter,  and  is  not  barred  by  a  delay  of  seven  years  in 
issuing  execution,'^ 

But  where  a  bond  or  recognizance  for  costs  was  executed 
by  a  surety  for  a  non-resident  litigant,  who  did  not  join  in  the 
bond,  and  judgment  went  against  the  latter,  the  obligation  of 
the  bondsman  was  deemed  to  be  that  of  a  surety,  and  barred 
in  seven  years  from  the  date  of  the  judgment  for  costs," 

The  mortgage  of  a  married  woman  given  for  her  husband's 
debt,  though  it  does  in  substance,  does  not  make  her  in  form 
his  surety,  and  it  is  not  barred  in  seven  years."  On  the 
other  hand,  the  liability  of  a  surety  in  a  note  is  not  extended 
by  his  giving  a  mortgage  on  his  own  property  for  the  amount.** 


''^See  also  Dye  v.  Holland,  5  Bush, 
635 ;  suit  to  recover  for  a  deficit  in  a 
sale  of  lands. 

2*  Huggins  V.  Toland,  1  Bush,  192; 
but  see  subsec.  5,  infra. 

"  Wilhoit  V.  Hancock,  5  Busli,  567. 

*•  Gaines'  adm'r  v.  Poor,  3  Mete. 
503.  There  were  articles  of  separa- 
tion between  husband  and  wife;  the 
defendant    became    surety    for    the 


wife;  she  repudiated  the  agreement, 
and  claimed  dower;  and  more  than 
seven  years  thereafter  the  adminis- 
trator sued  on  the  articles,  and  wae 
held  to  be  in  time. 

"  Short  V.  Bryan,  10  B.  M.  10. 

2**McClure  v.\McKee,  14  B.  M.265. 

'^  Hobson  V.  Uubson,  8  Bush,  665. 

80  Kellar  v.  Hinton,  14  B.  M.  308. 
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If  ihe  remedy  against  a  surety  be  already  lost  by  lapse  of 
time,  it  can  not  oe  revived  in  favor  of  another  surety  who, 
being  still  bound,  pays  the  debt  to  the  creditor." 

A  guardianship  ceases  as  soon  as  a  female  ward  marries ;  yet 
under  the  words  of  the  Statute  the  five  years'  limitation  against 
the  surety  does  not  begin  to  run  till  the  late  ward,  now  freed  by 
marriage  from  her  wardship,  comes  of  age."  If  the  distributees 
or  legatees  are  of  age,  the  sureties  on  the  executor's  or  admin- 
istrator's bond  will  be  released  in  five  years  and  nine  months 
from  his  qualification,  but  the  burden  is  on  the  sureties  to  show 
that  the  former  were  of  age  at  the  end  of  the  nine  months." 

V.   General  Principles, 

The  plea  of  limitation  was  twice  set  up  in  actions  against 
a  county  judge  for  failing  to  take  a  proper  guardian's  bond. 
In  one  case  the  suit  was  brought  by  an  adult,  namely,  the  old 
surety  in  a  guardian's  bond,  for  negligently  failing  to  have  a 
new  bond  filled  up.  It  was  held  that  if  the  act  was  unlawful, 
and  actionable  at  all,  the  injury  arose  and  accrued  at  once,  and 
not  many  years  afterward,  when  the  old  surety  was  compelled 
to  pay  for  the  guardian's  default ;  and  the  court  in  answer  to 
the  opposite  view,  said :  "  This  process  of  reasoning  would 
apply  to  all  actions  for  personal  injuries,  and  every  new  de- 
velopment of  the  injury  would  give  a  new  cause  of  action."** 
In  a  late  case  the  ward  himself  brought  the  suit  within  one 
year  after  coming  of  age,  but  more  than  five  years  after  the 
neglect  to  take  a  good  bond,  which  is  made  actionable  by 
statute,  and  he  was  held  to  be  in  time,  no  other  reason  being 
given,  from  the  mere  necessity  of  the  case.** 

An  action  is  begun  under  the  provisions  of  tlie  Code  of 
Practice,  as  stated  heretofore,  by  filing  the  petition  and  caus- 
ing a  summons  to  be  issued  or  a  warning  order  to  be  entered ; 
the  General  Statutes  require  further,  that  the  process  must,  in 

31  Shelton  v.  Farmer,  9  Bush,  314;  v.  Haydcn,  3  Mete.  289,  decided  un- 
Cochran  v.  Walker's  ex'r,  82  Ky.  220.  der  an  act  of  1838. 

32  Finncll  v.  O'Neal,  13  Bush,  176;  »♦  Kinnison  v.  Carpenter,  9  Bush, 
but  the  fifteen  years  against  the  prin-  599. 

cipal  hes:in  to  run  from  the  marriage.  •**  Commonwealth  v.  Netherland's 

^"'Murrell's  adm'r   v.   McAllister,       adm'r,  87  Ky.  196. 
13  Bush,  311,  318,  relying  on  Hayden 
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order  to  stop,  the  running  of  limitation,  be  issued  in  good 
faith."  It  runs  till  the  petition  is  amended  so  as  to  state  a 
good  cause  of  action,  or  its  defects  are  cured  by  an  answer.*^ 

Limitation  must  be  pleaded,"  and  each  obligor  must  plead  it 
for  himself,"  unless  indeed  (which  can  hardly  ever  happen) 
the  petition  should  negative  every  fact  that  under  the  statute 
would  extend  the  time  for  bringing  suit.*** 

VI.  Suits  for  and  against  the  Commomcealtlu 

Whenever  the  Commonwealth,  or  a  city  under  its  authority, 
has  an  action  given  to  recover  a  tax,  it  is  barred  by  limitation 
in  five  years  from  the  time  at  which  the  right  to  sue  arises, 
which  only  happens  after  the  tax  has  been  properly  assessed." 

The  *'  summons"  in  the  nature  of  a  scire  facias  upon  a  for- 
feited bail  bond  in  a  criminal  prosecution  must  be  issued  within 
five  years  of  the  forfeiture."  A  mandamus  to  compel  the  Au- 
ditor to  make  out  his  warrant  for  an  official  salary  is  likewise 
barred  in  five  years.**  But  a  proceeding  to  adjust  accounts 
between  two  departments  of  the  Government  (the  Board  of 
School  Trustees  of  Louisville  being  such  a  department)  is  not 
embraced  in  the  Statute  of  Limitations.** 

Note. — As  to  time  for  enforcing  bonds  having  the  effect  of  a  judgment, 
see  suprUf  Section  163,  nn.  10,  17.  As  to  limitations  by  special  acts,  see 
supra,  Section  16,  nn.  4,  6,  10,  11,  12. 

Note. — See  supra.  Section  6,  for  a  six  months'  limitation,  granted  by 
special  laws  in  favor  of  the  Louisville  &  Nashville  Railroad  Company,  as  to 
injuries  to  stock  (note  6),  and  in  favor  of  the  cities  of  Covington  and  Louis- 
ville (notes  10  and  11)  for  certain  causes  of  action,  all  of  which  were  sus- 
tained against  the  objection  of  being  "  exclusive  privileges."  The  first  named 
act  and  an  amendment  thereto  are  construed  in  Mortimer  v.  L.  &  X.  R.  R. 
Co.,  10  Bush,  485.  See  contra,  Section  16,  n.  4,  as  to  extension  of  time  on 
fee  bills. 

3«Ch.  71,  Art.IV,Sec.  1.   It  seems  «  Chiles   v.    Drake,  2  Mete  146; 

that  the  filing  of  a  creditor's  claim  Rankin  v.  Turney,  2  Bush,  655. 

in  a  suit  for  settling  a  decedent's  es-  **  L.  &  N.  R.  R.  Co.  v.  Com'w'lth, 

tate  is  the  beginning  of  an  action.  1  Bush,  250, 261.  But  see  act  of  1890 

(Biggs  v.  L.  &  B.  S.  R.  R.  Co.,  79  authorizing  suits  for  taxes  in  Supple- 

Ky.  470.)  ment  to  Section  38. 

"  Dudley  v.  Price's  adm'r,  10  B.  M.  «  Strauss  v.  Com'w'lth,  1  Duv.  149. 

84.  88.  *«  Auditor  v.  Halbert,  78  Ky.  577. 

»  Board  v.  Jolly,  5  Bush,  86.  **  Board  of  Trustees  v.  The  Audit- 

'•Goutch's  adm'r  v.  Alvey  (Superi-  or,  80  Ky.  336.     The  proceeding  by 

or  Court),  10  Ky.  Law  Rep.  690.  mandamus    against  the    Auditor  is 
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Sec.  186.  Disabilities  and  Other  Modifications. 
Where  an  action  accrues  to  an  infant^  married  woman,  or  per- 
son of  unsound  mind,  which  is  barred  by  the  third  article  of 
the  Chapter  on  Limitations,  the  length  of  the  bar  is  allowed, 
after  the  removal  of  all  disabilities  existing  when  the  action 
accrued,  or  after  the  death  (whichever  happens  first)  of  the 
party  under  disability.'  This  rule  may  vastly  extend  the  time 
during  which  an  administrator  remains  bound  to  a  female  dis- 
tributee, but  does  not  aflTect  the*sureties  on  the  bond;  for  the 
limitation  in  favor  of  sureties  is  given  by  article  six.* 

But  where  the  saving  applies,  an  infant  need  not  await  his 
coming  of  age,  but  may  sue  at  any  time  during  infancy.' 
Where  a  person  of  unsound  mind,  found  such  by  an  inquest, 
has  a  lucid  interval  lasting  so  long  that  he  may  look  into  the 
state  of  his  business  and  bring  the  action,  the  statute  begins 
to  run  against  him,  and  is  not  stopped  by  the  return  of  the  mal- 
ady.* Where  life  is  lost  by  the  "  willful  neglect "  of  any  per- 
son or  corporation,  an  action  is  given  to  "  the  widow,  heir,  or 
personal  representative  "  of  the  decedent.*  As  only  one  such 
action  can  be  brought,  the  cause  of  action  itself  is  barred  in 
one  year,  whenever  there  is  a  widow  or  representative  of  full 
age;  and  the  heir,  though  an  infant,  can  not  bring  his  suit 
thereafter.* 

The  "  statute ''  having  begun  to  run,  its  course  will  be  in- 
terrupted in  the  following  cases  : 

1.  Where  the  party  entitled  to  bring  an  action  dies,  his 
representative  may  bring  the  action  within  one  year  from  and 


here  treated  as  a  mode  of  suing  the 
State,  provided  by  the  legislature  un- 
der Constitution,  Art.  VIII,  Sec.  6 
(see  supra,  Sec.  20).  The  reasoning 
under  this  head  is  incompatible  with 
the  preceding  case. 

iGen.  Stat.,  Ch.  74,  Art.  IV,  Sees. 
2,  14,  15. 

» Priest  V.  Warren,  7  Bush,  633. 
Bar  in  favor  of  surety  runs  from 
coming  of  age  of  distributee,  but  not 
from  her  discoverture. 

■Hopkins  v.  Virgin,  11  Bu^h,  677. 


Nor  is  the  seven  years*  limitation  in 
favor  of  a  fully  settled  decedent's  es- 
tate affected  by  disabilities.  (Art. 
IV.  Sec?.  6,  7.) 

♦Clark's  ex'r  v.  FraiPs  adm'r,  1 
Mete.  35  (a  case  of  detinue,  which 
belonged  in  Section  112,  supra;  but 
it  was  thought  best  to  treat  of  disa- 
bilities in  all  personal  actions  in  one 
place. ) 

*Gen.  Stat..  Ch.57,  Sec.8. 

«  L.  &  N.  R.  R.  Co.  ▼.  Sanders,  86 
Ky.  259. 
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after  the  time  at  which  he  qualifies  as  such,  but  the  interval 
between  such  death  and  qualification  must  not  add  more  than 
three  years  to  the  length  of  the  barJ 

2.  The  time  during  which  the  plaintiff  is  an  alien  enemy, 
or  is  confined  in  the  penitentiary,  is  not  to  be  counted.^ 

3.  And  most  important :  "  When  a  cause  (within)  the  third 
article  .  .  .  accrues  against  a  resident  of  this  State,  and  he  by 
departing  therefrom,  or  by  absconding  or  concealing  himself, 
or  by  any  other  indirect  means  obstructs  the  prosecution  of 
the  action,  the  time  of"  such  absence  or  obstruction  shall  not 
be  counted  in  his  favor,  and  will  only  run  again  when  he 
becomes  a  resident  of  Kentucky  "in  good  faith,"  and  after 
notice  to  the  party  in  interest.* 

Here  again  sureties  are  put  under  a  somewhat  different 
rule,  to  be  stated  hereafter.  It  is  plain  that  the  debtor's 
absence  should  be  taken  out  when  it  begins  after  the  demand 
has  matured;  but  under  a  former  statute,  with  similar  lan- 
guage, it  was  deducted,  though  the  defendant  had  left  the  State 
before  such  maturity .'°  A  temporary  absence,  without  either 
change  of  residence  or  concealment,  such  as  was  brought  about 
by  a  pleasure  trip  or  by  service  in  the  volunteer  army  of  the 
United  States,  does  not  interrupt  the  running  of  the  statute." 

Where  a  debtor  obstinately  fights  a  suit,  and  thus  keeps  a 
judgment  against  himself  off  till  it  is  too  late  for  the  creditor 
to  bring  a  suit  in  equity  after  a  return  of  No  Property,  to  set 
aside  a  fraudulent  convevance,  it  is  not  such  an  "obstruction  " 
as  will  meet  the  plea  of  limitation  in  the  latter  suit."  A  curi- 
ous case  arose  in  which  the  meaning  of  "obstructing"  the  suit 
was  tested.     A  resident  of  Alabama,  being  indebted  to  the 


TQen.  Stat.,  Ch.  71,  Art.  IV,  Sees. 
8  and  4. 

»/6tV/.,  Sees.  11,  13. 

•  Ibid.,  Sees.  9  and  10.  See.  10  is  to 
be  understood  as  limiting  Sec.  9,  t,  e., 
the  bar  does  not  run  again  upon  a  re- 
turn to  the  State,  unless  the  return  be 
permanent  and  notorious,  confirming 
what  was  held  in  Ridgely  v.  Price, 
16  B.  M.409;  for,  construed  by  itself, 


Sec.  10  would  make  too  radical  a 
change  in  the  law.  (O'Bannon  v. 
O'Bannon,  18  Bush,  688.) 

loPoston  V.  Smith'^  ex'r,  8  Bush, 
589;  Bennett  v.  Devlin,  17  B.  M. 
353,  302. 

"  Ormsby  v.  Letcher,  8  Bibb,  269 ; 
Buckley  v.  Jenkins,  10  Bush,  21. 

i»  Phillips  V.  Shipp,  81  Ky.  486. 
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plaintiff  and  others,  turned  his  estate  into  money,  fled  the 
country,  and  eight  years  thereafter  settled  in  Kentucky  under 
an  assumed  name.  The  plaintiff  never  made  any  effort  to  sue 
him  after  he  had  come  to  Kentucky,  not  having  the  least  idea 
where  he  was;  but  he  found  and  sued  the  executor  of  liis  will 
after  a  lapse  of  over  thirty  years.  The  exclusion  of  the  inter- 
mediate time  might  have  been  refused  because  the  decedent 
was  not  within  the  words  of  the  proviso,  not  being  a  resident 
of  Kentuckv  when  the  cause  of  action  accrued  ;  but  it  was 
refused  on  the  ground  that  there  was  no  obstruction}* 

4.  The  time  during  which  the  bringing  of  an  action  is  stayed 
by  injunction,  or  while  any  step  toward  bringing  the  action  is 
suspended  "  by  injunction,  other  lawful  restraint,  vacancy  in 
office,  absence  of  an  officer,  or  his  refusal  to  act,"  shall  be  ex- 
cluded from  the  count.'*  But  the  common  enjoining  order  in 
a  suit  to  wind  up  the  estate  of  a  decedent  does  not  stop  the 
running  of  the  bar,  for  it  leaves  each  creditor  at  liberty  to 
present  his  claim  in  the  settlement  suit,  which  is  the  most 
effective  way  to  prosecute  it.^' 

5.  Where  "an  action""  is  begun  in  time,  and  is  after  de- 
feyise  dismissed  for  want  of  jurisdiction,  the  plaintiff  or  his 
representative  may  begin  a  new  action  in  the  proper  court 
within  three  months  from  such  dismissal. 

The  maxim,  that  limitation  being  an  incident  to  the  remedy 
must  be  governed  by  the  lex  fori,  has  been  departed  from  by 
the  statute  itself,  in  directing : 

1.  That  when  a  judgment  rendered  in  another  Stat€  or 
country  (except  in  favor  of  a  resident  of  Kentucky  "who  has 
had  the  cause  of  action  from  the  time  it  accrued  ")  is  under 
the  lex  loci  barred  by  lapse  of  time,  no  action  can  be  brought 
upon  it  here."  Where  the  judgment  in  another  State  had 
been  "  revived  "  more  than  fifteen  years  after  its  rendition,  in 
order  to  rest*)re  its  lien,  the  limitation  of  fifteen  years  under 

13  McDonuld's  ex'r  v.  Underhill's  Ky.  470,  478. 

ex'r,  10  Bush,  684 ;  perhaps  Bennett  *•  This  seems  to  apply  to  actions  for 

V.   Devlin,  supra^  cut  otf  the  other  land  and  against  sureties,  etc.,  and 

ground  of  decision.  not  to  actions  under  Art.  Ill  alone. 

1*  Ch.  71,  Art.  IV,  Sees.  U  and  21.  "  Ibid.,  Sec.  18. 

«  Biggs  V.  L.  &  B.  S.  R.  R.  Co.,  79 
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the  law  of  Kentucky  counts  from  the  original  judgment,  not 
from  the  order  of  revivor,  and  no  action  can  be  brought  liere 
on  the  judgment,  for  the  statute  recognizes  the  foreign  limita- 
tion only  when  it  is  shorter  than  our  own." 

2.  A  cause  of  action  arising  in  another  State  or  country  be- 
tween residents  thereof,  or  between  them  and  "  residents  of  an- 
other State  or  country,'^  is  barred  by  the  lex  loci,  if  its  limita- 
tion is  shorter  than  our  own."  The  words  "  residents  of  an- 
other State  or  countrv  "  do  not  embrace  residents  of  Kentucky  : 
but  whenever  either  the  obligee  or  the  obligor  is  a  resident  of 
Kentucky  our  law  applies."  And  where  a  note  is  made  in 
California,  between  two  Californians,  and  the  maker  takes  up 
his  residence  in  Kentucky  before  the  note  matures,  the  cause 
of  action  "arises"  in  Kentucky,  or  at  least  against  a  resi- 
deht  of  Kentucky,  and  he  can  not  plead  the  California  lim- 
itation." 

The  extension  of  time  in  which  sureties  mav  be  sued,  be- 
yond  the  length  of  the  ordinary  bar,  rests  on  a  section  of  the 
law"  which  has,  through  Chapter  97  of  the  Revised  Statutes, 
come  down  from  an  act  passed  in  1838  in  favor  of  sureties. 
There  sliall  not  be  counted  "  the  time  elapsed  when  there  was 
no  executor,  etc.,  authorized  to  commence  an  action,  nor  the 
six  months  during  which  an  action  can  not  be  brought  against 
a  personal  representative ;  nor  any  delay  assented  to  by  the 
surety  in  vmiingJ^  On  an  arrest  or  reversal  of  judgment  for 
plaintiflF,  he  has  one  year  more  in  which  to  sue.  "And  if  such 
surety  shall  abscond,  conceal  himself,  or  by  removal  from  the 
State,  or  otherwise  obstruct  or  hinder  his  being  sued,"  the 
time  so  lost  is  not  to  be  counted;  so  also  if  "such  judgment 
be  obstructed  by  appeal,  supersedeas,  or  injunction." 

The  court  professedly,  on  a  slight  difference  in  the  wording 
between  the  act  of  1838  and  the  Revised  Statutes,  held  at  first 
that  a  request  of  the  surety  for  forbearance  was  not  an  ob- 

^^McArthur  v.  Goddin,  12  Bush,  Rep.  499,  overruling  Allen   v.  Hill, 

274.  78  Ky.  119. 

'»Ch.  71,  Art.  IV,  Sec.  19.  "  Templeton  v.  Sharp,  supra, 

^  Labatt  v.  Smith,  83  Ky.  599,  and  "  Qen. Stut.,  Ch.  71,  Art.  VI,  Sec.  5. 

Templeton   v.  Sharp,  10  Ky.   Law 
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St  ruction,^  and  then  that  it  was.**  But  the  court  in  a  third 
case  rightly  came  to  the  conclusion,  that,  by  giving  effect  to 
a  request  in  writing,  the  law-maker  showed  a  clear  inteotion 
that  an  unwritten  request  should  not  have  the  effect  of  extend- 
ing the  time  for  action."  Yet  a  fourth  case  arose  in  which  the 
surety  by  promising  to  confess  judgment  induced  the  plaintiff 
not  to  issue  process  on  a  petition  already  filed,  and  then 
pluraply  refused  to  confess  judgment  when  the  seven  years  and 
seven  days  over  had  expired.  It.  was  very  hard  on  the  cred- 
itor; there  was  evident  bad  faith,  and  the  Coiu't  of  Appeals, 
with  human  weakness,  removed  the  bandage  from  the  eyes  of 
Justice  and  held  that  in  such  a  hard  case  as  this  the  action  of 
the  suretv  was  an  ^'  obstruction  and  hinderance."  * 

'  The  time  in  which  to  sue  the  heir  upon  the  ancestor's  note 
or  bond,  which  is  fifteen  years,^'  can  not  be  extended  by  an  in- 
termediate suit  against  the  personal  representative  which  turns 
out  fruitless  for  want  of  personal  assets.*® 

Sec.  187.  New  Promise  and  Partial  Payment.  As 
early  as  1808  the  Court  of  Appeals  of  Kentucky  rejected  the 
course  of  decisions  by  which  Lord  Mansfield  and  other 
English  judges  had  frittered  away  their  statute  of  limitations. 
Instead  of  letting  "  the  slightest  acknowledgment  take  the 
case  out  of  the  statute,"  there  must  be,  in  the  words  of  the 
Chief  Justice,  "  an  express  acknowledgment  of  the  debt  as  a 
debt  due  at  that  time  (coupled  with  the  original  consideration), 
or  an  express  promise  to  pay  it,  must  .  .  .  have  been  made 
within  the  time  prescribed."^  In  that  case  the  debtor  had  ac- 
knowledged "that  he  had  once  owed  the  plaintiff,  but  he  sup- 


«  Coleman  v.  Walker,  3  Mete.  66. 

»*  Walker  v.  Sayres,  6  Bush,  579. 
There  were  letters  by  the  surety  in 
the  cas«»,  but  the  decision  is  not  rested 
solely  on  the  recjuest  in  writing. 

"Kennedy  v.  F*)Ster's  ex's,  14 
Bush,  479. 

2«  Newton  v.  Carson,  80  Ky.  809. 

^'  Tru.^toos  <  .f  Kentucky  F.O.  School 
V.  Fleming,  10  Bush,  234. 

» Hopkins  v.  Stout,  6  Bush,  375, 
377. 


*  Bell  V.  Rowland's  adm'r,  Hardin, 
801.  The  writing  of  the  opinion  is 
in  Harrison  v.  Handley,  tn/ra,  as- 
cribed to  Judge  Trimble.  It  is  the 
foundation  of  the  American  doctrine, 
being  approved  by  the  Supreme  Court 
of  the  U.  S.  in  the  Kentucky  case  of 
Bell  V,  Morrison,  1  Peters,  851 ;  and 
the  doctrine  thus  estjiblished  is  quoted 
from  Angell  on  Limitations  in  late 
Kentucky  cases. 
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posed  his  brother  had  paid  it  in  Virginia,  and  if  his  brother 
had  not  paid  it,  he  owed  it  yet."  It  was  held  that  he  did  not 
by  this  admission  take  upon  himself  the  burden  of  proving 
the  payment  by  his  brother,  and  that  there  was  no  evidence 
of  a  new  promise  to  go  to  the  jury.^ 

This  rule  was  in  1831  criticised  as  being  yet  too  favorable 
to  the  creditor.  "After  the  debt  has  been  barred  bv  time,  the 
debtor  can  prevent  a  judgment  against  him.  .  .  .  The  eon- 
tract  is  then  dead.  The  debt,  so  far  as  it  was  merely  legal, 
is  extinguished.  ...  If  there  can  be  any  recovery  there- 
for, it  must  be  on  a  new  contract  exclusively,"  arguing 
that  such  a  contract  should  not*  be  implied  from  a  mere 
admission;  however,  winding  up:  "But  the  rule  in  Hardin 
(meaning  the  case  quoted  above)  is  too  firmly  fixed  to  be  now 
disturbed.  .  .  .  None  but  an  express  acknowledgment,  from 
which  it  may  be  reasonably  inferred  that  the  party  making  it 
intends  to  pay  the  debt,  will  be  sufficient."  ^ 

Hence  a  sworn  answer  acknowledging  the  debt,  while  in- 
sisting on  the  bar  of  the  statute,*  or  even  an  admission  of  the 
debt,  coupled  with  an  offer  to  pay  it  in  kind,  but  not  in  cur- 
rency, can  not  revive  the  demand,*  nor  even  an  admission 
that,  after  striking  off  certain  items,  "  the  account  was  all 
right,"  for  that  might  mean  simply  that  such  an  amount  was 
due  at  one  time  without  excluding  subsequent  defenses.' 

In  the  earliest  Kentucky  case  on  the  subject,  a  bequest  in  a 
will  of  personalty  to  pay  the  testator's  just  debts,  "notwith- 
standing any  law  now  existing  to  the  contrary  thereof,"  was 
held,  upon  precedent,  not  to  amount  to  a  new  promise  nor  to 

2  Disapproving  the  case  of  Lloyd  v.  demand  by  an  acknowledgment,  and 

Maund,  in  the  K.  B.,  2  Term  Reports,  it  was  said  that  the  distributees  could 

where  three  of  the  judges  granted  a  compel    him   to    plead   the   statute, 

new  trial,  because  a  letter,  a  sentence  The  words  proved  were :  "  the  work 

of  which  might  be  twisted  into  an  ad-  was  done  and"  either  "it  shall  be 

mission,  was  not  left  to  the  jury  to  paid  for" — or  "it  ought  to  be  paid 

find  anew  promise  in.  for"  —  the    witness    was    uncertain 

'  Head's  ex'r  v.  Manners'  adm'r,  5  which ;  the  former  words  would  have 

J.  J.  Mar.  255,  260.     The  acknowl-  been  sufficient,  the  latter  not. 
edgment  was  by  an  executrix^  and  it  *Gray  v.  McDowell,  6  Bush,  475. 

was  doubted  whether  a  personal  rep-  s^Warren  v.  Perry,  5  Bush,  447. 

resentative  can  in  any  case  revive  a  « Harrison  7.  Hand\ey,\  Bibb,  448. 
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a  trust,  though  a  similar  devise  of  lands  would  have  the  effect/ 
It  must,  however,  be  competent  for  a  testator  to  leave  a  part 
of  his  estate,  whether  real  or  personal,  in  general  words  to 
those  to  whom  he  owes  debts,  barred  by  limitation,  and  this 
was  done  effectually  in  a  case  which  has  been  already  quoted 
for  another  purpose.® 

A  mortgage  for  an  antecedent  debt  not  containing  a  cov- 
enant of  payment  is  an  acknowledgment,  and  will  hold  the 
claim  good  for  five  years,  but  not  for  fifteen  years." 

Where  a  new  promise  is  made  after  the  original  debt  is  barred 
by  time,  the  new  action  must  be  based  upon  the  new  promise, 
the  original  debt  serving  only  as  a  consideration  for  such 
promise.  This  was  so  ruled  in  1826,  and  has  been  adhered  to 
ever  since. '^  A  promise  by  one  of  two  administrators  was  in 
that  case  deemed  sufficient  to  bind  both. 

As  the  new  promise  is  the  basis  of  the  new  action,  it  must 
be  made  to  the  creditor  or  to  his  agent ;  words,  no  matter  how 
explicit,  spoken  to  a  stranger,  can  not  amount  to  a  contract, 
and    can   therefore   not  revive  a  debt."     In  a  short  opinion 


'Campbell  v.  Sullivan,  Hardin,  17. 
A  mere  recital  in  the  will,  that  the 
testatrix  had  given  a  certain  note, 
does  not  revive  it;  see  infra,  Carr's 
ex'r  V.  Robin s<»n. 

»  McDonald  v.  Underbill,  10  Bush, 
684 ;  the  debts  were  by  the  will  to  be 
paid  without  interest,  and  it  waB  so 
decreed. 

9  Prcwitt  V.  Wortham,  79  Ky.  287 ; 
it  was  a  chattel  mortgage.  Suit 
brought  in  thirteen  years  after  its 
execution  was  said  to  come  too  late 
by  eight  years  (p.  291).  Messrs.  B. 
and  F.  in  their  notes  to  the  Gen.  Stat, 
have  collected  all  the  cases  of  insuffi- 
cient acknowledgments;  those  passed 
upon  in  Ormshy  v.  Letcher,  3  Bibb, 
269,  Tillet  v.  Lindsey,  6  J.  J.  Mar. 
837,  are  weaker  than  those  con- 
demned as  insufficient  in  the  text. 
In  French  v.  Frazier,  7  J.  J.  Mar. 
425,  a  suit  against  an  agent  for  money 


collected,  his  acknowledgment  that  he 
had  collected  a  great  sum  was  accom- 
panied by  claims  for  credits,and  there- 
fore insufficient.  Where  the  promise 
is  limited,  say  an  account  is  acknowl- 
edged, *♦  and  may  be  taken  out  of  the 
interest  on  a  bond  held  by  the  debt- 
or," it  can  be  enforced  onlv  to  that 
extent,  ((iray  v.  Lawridge,  2  Bibb, 
285.)  See  for  a  sufficient  "  acknowl- 
edgment," Ditto  v.  Ditto,  4  Dana, 
602;  the  account  was  admitted  to  be 
"just,"  and  though  the  defendant 
complained  of  prices  being  a  little 
too  high,  a  promise  was  implied. 

^^Hord's  adm'r  v.  Lee,  4  Mon.  86; 
followed  in  1873  in  next  quoted  cases. 

"Trousdale's  adm'r  v.  Anderson, 
9  Bush,  276.  As  an  obligation  barred 
by  time  is  still  binding  morally, 
money  paid  under  it  by  mistake  of 
law,  that  is,  through  ignorance  of 
the  bar  of  limitation,  can  not  be  re- 
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Judge  Robertson  enforced  the  debtor's  promise  to  pay  an  ac- 
count barred  by  time  "  as  soon  as  able,"  without  any  showing 
that  the  debtor  was  able  to  pay  it ;  arguing  that  an  execution 
would  test  his  ability.*'  This  is  in  accord  with  the  old  Eng- 
lish precedents,  bdt  wholly  irreconcilable  with  the  Kentucky 
doctrine  of  a  new  contract,  on  which  the  action  must  be  based. 

before  1852  specialties  were  not  subject  to  any  limitation, 
but  only  to  the  presumption  of  payment  arising  after  a  lapse 
of  twenty  years.  Hence  any  recognition  of  the  debt  within 
the  twenty  years,  by  paying  the  interest  or  part  of  the  princi- 
pal, or  by  written  or  spoken  words,  might  be  shown  to  defeat 
this  presumption.  The  limitation  of  fifteen  years  put  upon 
all  written  obligations  by  the  Revised  Statutes  compelled  the 
court  to  look  at  the  subject  from  a  new  standpoint.  The  question 
came  up  in  a  suit  brought  in  1866  against  the  heirs  of  the 
maker  of  a  note,  which  fell  due  in  1849,  and  on  which  a  credit 
of  $23,  dated  in  1852,  had  been  indorsed  by  the  payee.  The 
good  faith  of  the  indorsement  was  shown  by  its  having  been 
on  the  note  as  early  as  1860,  long  before  the  limitation  had 
run ;  but  there  was  no  other  proof  that  the  sum  was  paid  at 
that  time.  It  was  agreed  that  an  express  acknowledgment  of 
the  debt,  at  a  time  when  it  had  not  been  barred,  would  strike 
out  the  time  between  its  maturit)^  and  such  acknowledgment 
from  the  statutory  period,  and  the  majority  of  the  court 
thought  that  the  credit  on  the  back  of  the  note  was  sufficient 
proof,  both  of  the  payment  and  of  the  resulting  acknowledg- 
ment of  the  residue  as  a  subsisting  debt.  On  the  latter  point 
Judge  Hardin  dissented  in  an  able  opinion,  well  sustained  by 
the  Kentucky  precedents.  Less  than  fifteen  years  having 
elapsed  from  the  date  of  the  credit  before  suit  brought,  a  judg- 
ment against  the  heirs  was  sustained." 

The  doctrine  was  reaffirmed  three  years  later,  Judge  Hardin 

covered  back;  this  is  said  in  Hubbard  a  part  payment  voluntarily,  and  out 

V.   City  of  Hickman,  4    Bush,  204,  of  her  own  means,  before  the  expi- 

though  the  point  dops  not  seem  to  ration  of  the  statutory  bar.  she  do**:; 

have  arisen  in  the  case.  not   thereby    keep   the    debt   alive. 

"Cecil  V.  Welch,  2  Buah,  168.  (Gallagher  v.  Whalcn,  10  Ky.  La»7 

"  Hopkins  v.  Stout,  6  Bush,  376.  Rep.  468.) 
But  where  the  debtor's  widow  makes 
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still  dissenting.  The  suit  was  brought  in  February,  1867, 
by  the  administrator  of  the  surviving  payee  of  a  note,  dated 
and  due  in  1846,  for  over  a  thousand  dollars,  on  which  several 
credits  were  indorsed,  the  last  of  them  signed  by  the  payee, 
showing  the  payment  of  $75  "  by  the  hands  of  Dr.  Geoghe- 
gan.*'  The  fact  of  payment  was  not  controverted  by  answer. 
Although  the  holder  and  maker  of  the  note  did  not  meet  per- 
sonally at  the  time  of  payment,  the  majority  of  the  court  held 
that  there  was  prima  facie  evidence  of  an  acknowledgment  of 
the  balance  apparently  due,  and  a  judgment  of  the  Circuit 
Court  for  the  defendant  was  reversed.'*  But  where  the  maker 
denies  that  a  payment  was  made,  which  is  indorsed  upon  a  note, 
under  a  date  within  fifteen  vears,  the  burden  rests  on  the  holder 
to  prove  that  there  was  a  payment  made  at  the  time.** 

There  is  one  precedent  on  this  subject  left  to  consider.  In 
1884  the  testatrix  had  given  her  note  for  a  subscription  to  an 
incorporated  charity,  payable  January  1, 1845,  and  the  note  was 
indorsed :  "  If  not  paid,  I  request  indulgence."  She  recognized 
the  note  from  time  to  time,  the  last  date  that  could  be  proved 
being  in  August,  1860,  more  than  fifteen  years  after  the  note  fell 
due.  The  suit  was  brought  after  1865,  not  on  the  new  promise, 
but  on  the  note  itself,  and  a  plea  of  the  statute  was  sustained. 
The  request  for  indulgence  could  not  be  considered,  being  made 
before  the  note  became  due.  It  was  said,  that  if  there  had 
been  a  promise  or  express  acknowledgment  while  the  note  was 
alive,  the  original  cause  of  action  would  have  remained  good 
for  fifteen  years  thereafter,  just  as  it  would  after  an  acknowl- 
edgment by  part  payment." 


"English  V.  Wathen,  9  Bush,  387. 
Judge  Hardiu,  though  still  dissatis- 
fied with  Hopkins  v.  Stout,  admitted 
that  the  case  before  the  court  came 
within  the  authority  of  that  decision. 

w  Frazer's  adm'r  v.Frazer,  13  Bush, 
397.  Whether  proof  that  the  entry 
against  the  holder's  interest  was  made 


at  the  time  of  its  date  would  have 
been  sufficient  is  left  undetermined. 
There  was  no  proof  on  the  subject. 

*•  Carr's  ex'r  v.  Robinson,  8  Bush, 
269.  The  promise  was  unavailable 
as  the  ground  of  a  new  action,  being 
unwritten  and  therefore  barred  by 
the  limitation  of  five  years. 


SUPPLEMENT. 


Note. — The  foregoing  pages  of  this  work  passed  through  the  press  dur- 
ing the  first  seven  months  of  the  year  1890.  In  the  mean  time  the  General 
Assembly  sat  and  enacted  a  few  laws  of  general  interest  falling  within  the 
scope  of  this  work.  Decisions  were  also  rendered  by  the  Court  of  iVpp^als 
on  subjects,  the  treatment  of  which  was  already  in  print.  Thus  a  snpple- 
menty  bringing  the  law  down  to  the  date  of  publication,  seemed  useful  if  not 
needful,  and  the  author  thought  best  to  include  in  it  some  points  and  refer- 
ences which,  during  the  progress  of  the  work,  had  been  omitted  or  overlooked. 
This  supplement  follows  the  sections  of  the  book ;  each  part  thereof  is  num- 
bered as  the  section  with  which  it  is  to  be  read,  and  the  number  of  the  refer- 
ence and  note  indicates  a  place  of  the  section  having  the  like  number  for 
reference  and  note. 

(1).  Since  the  Prefatory  Remarks  were  printed  two  more 
"common  law  States"  have  been  admitted  into  the  Union. 

(3,  aubfinfi).  An  act  waa  approved  May  3,  1890,  calling  a 
convention  to  give  us  a  new  Constitution.  Its  work  is 
to  be  submitted  to  the  people ;  a  majority  of  those  voting  will 
be  sufficient  to  ratify  it.^ 

(5,  sub  fine).  Carroll's  edition  of  the  Codes  of  Practice,  Civil 
and  Criminal,  including  the  amendments  contained  therein,  has 
been  adopted  "as  the  laws  («ic)  of  the  land";  but  with  the  proviso 
of  not  repealing  "any  act  heretofore  adopting  any  other  Code."  ^ 

An  act  which  ^'  takes  effect  from  and  after  its  passage  "  is  in 
force  during  the  whole  day,  the  time  of  approval  not  being 
noticed.®  When  "from  and  after"  a  named  day,  it  takes 
effect   on  the  next  day.* 

(8).  The  stockholders  in  a  chartered  academy  turned  its 
property  over  to  a  college,  incorporated  at  the  same  time, 
with  an  implied  understanding,  that  the  college  would  be  es- 
tablished and  remain  at  the  same  town  ;  and  it  was  located 
there  by  its  charter.  An  amendatory  act  passed  in  the  follow- 
ing year  gave  to  the  college  corporation  the  power  to  remove 
the  college  to  another  place,  within  a  named  boundary.     It 

(8).  "Session   Acts.  1889-90,   Ch.  sMallory  v.  Hiles.  4  "M.et.  64. 

1287,  p.  124.  »McNeil    v.    CommonweaUh,   12 

(5).  flhid.,  Ch.  217,  p.  20.  Bush,  780. 
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was  held  that  the  understanding  on  which  the  academy  and 
its  stockholders  dealt  was  not  such  a  contract  as  the  Constitu- 
tion protects  against  legislative  control.®* 

(10).  But  a  contesting  board  may  reject  the  successful  can- 
didate as  not  eligible  on  such  grounds  as  want  of  residence, 
which  do  not  involve  an  offense.** 

(22,  sub  fine),  A  clause  in  the  General  Statutes  (Chapter 
42,  Section  9,  subsection  3)  compelling  the  non-resident  owner 
of  a  ferry  to  sell  it,  under  pain  of  forfeiture,  was  held  void,  as 
far  as  it  affected  a  ferry  right  held  at  the  time  of  its  enactment 
by  a  non-resident,  the  court  not  naming  the  part  of  the  Con- 
stitution with  which  it  conflicts.' 

(24,  sub  fine).  One  very  late  case  of  criminal  libel  is  re- 
ported, but  the  opinion  passes  only  on  questions  of  practice." 

7 .  No  person  shall  for  the  same  offense  be  twice  put  in  jeopardy 
of  life  and  limb,  (Bill  of  Rights,  Section  14.)  This  does  not 
prevent  the  punishment  of  a  statutory  misdemeanor,  not  made 
infamous,  both  by  indictment  and  by  an  action  for  a  penalty, 
as  is  done  by  the  statute  agaipst  betting  on  elections." 

(30).  Where  the  holding  of  one  office  disqualifies  for,  or  va- 
cates another  office,  a  deputy  ship  in  the  former  office  will  have 
the  like  effect."* 

(34).  This  principle  of  allowing  only  the  party  prejudiced 
to  complain  of  a  breach  of  the  Constitution  was  much  shaken  in 
1885,  in  passiftg  upon  an  act  of  1874  raising  a  tax  on  negroes  to 
pay  for  common  schools.  The  law  being  held  unconstitutional, 
under  the  guarantees  of  the  Fourteenth  Amendment  to  the  col- 
ored citizen,  the  inference  was  drawn  that  the  collection  by  the 
sheriff  was  unauthorized,  and  upon  his  default  in  paying  it  into 
the  treasury  his  sureties  in  the  revenue  bond  were  not  liable.** 

(8).  ** Bryan  v.  Board  of  Educa-  to  plead  the   truth  of  the  libellous 

tion,  12  Ky.  L.  R.  12.  matter.  The  defense  can  be  made  un- 

(10).  **Grimstead  v.  Scott,  82  Ky.  der  the  plea  of  not  guilty;  see  Code 

88.  of  Practice  in  Cr.  C,  Sec.  172,  and 

(22).  TDufour  v.  Stacey,  Court  of.  see  Bill  of  Righte,  Sec.  10. 

Appeals,  June  19, 1890  (still  subject  "See  Section  180,  n.  15.     (Note.) 

to  rehearing).  (80).  i**Wilson  v.  King,  8 Litt. 467, 

(24).  '*  Tracy  v.   Commonwealth,  469. 

67  Ky.  678.    The  court  speaks  inad-  (84).  *»Daw8on  v.  Lee,  88  Ky.  49, 

Tertently  of  the  constitutional  right  55. 
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(35).  But,  like  suburban  lands,  a  bridge  laid  from  a  city 
upon  the  Ohio  River  across  that  river  as  far  as  low-water  mark 
on  the  other  side,  if  included  within  the  chartered  limits,  may 
be  taxed  as  a  part  of  the  school  district,  or  railroad  tax  district, 
which  such  city  constitutes.** 

(37).  The  long  withheld  opinion  has  at  last  (June  1890) 
been  brought  out.  The  power  to  value  property  for  taxa- 
tion is  declared  to  be  ministerial;  hence  the  law-makers 
can  not  adopt  a  void  assessment,  as  they  can  not,  under  the 
divisions  of  powers,  encroach  on  the  duties  of  ministerial 
officers.®* 

(38).  The  rate  of  47  cents  named  in  the  "  Hewitt  Law  "  is 
reduced  to  42  cents  (or  42J  including  the  A.  and  M.  College 
tax)  in  time  for  the  tax  bills  of  1890  on  the  assessment  of  Sep- 
tember 15,  1889.^* 

The  franchises  of  corporations,  other  than  banks,  railroad 
and  turnpike  corporations,  are  to  be  taxed  at  tReir  fair  value 
for  taxation.** 

The  board  of  supervisors  for  the  county  must  cause  a  per- 
sonal notice  to  be  given  to  a  tax-payer  before  proceeding  to 
raise  his  assessment.^* 

The  Commonwealth  may  bring  suit  for  taxes  which  can 
not  be  collected  "  by  the  ordinary  methods  of  distraint  and 
sale'^  within  five  years  after  the  assessment  is  made,  or  might 
have  been  made."* 

(Sub  fine).  A  law  of  1888,  not  heretofore  mentioned," 
amended  in  1890,''  governs  the  State  Board  of  Equalization. 
As  the  law  now  stands,  the  board  meets  at  the  State  Capital 
on  the  tenth  of  February  in  each  year ;  it  receives  tabulated 

(36).  «»Henderson   Bridge  Co.  v.  ''*Ibid.,  Ch.  667,  p.  62. 

City  of  Henderson,  Court  of  Appeals,  ^^*Ibid„  Ch.  1763,  p.  149. 

June  21,  1890;  not  yet  published  in  **Appendix  to  B.  and  F.  G. 

Ky.  L.  B.,  being  still  under  petition  St.,  p.  101. 

for  rehearing.  i®  Session  Acts,  1889-90,  Chapter 

(37).  8*Slaughter  v.  City  of  Louis-  1908  p.  170.    The  duties  imposed  on 

ville,  12  Ky.  L.  R.,  p.  61.  the  county  judge  and  county  attorney 

(88).  '*Session  Acts,  1889-90,  Oh.  will  turn  out,  in  the  most  populous 

1806,  p.  168.  counties,  to  be  too  burdensome  to  be 

^Jbuf.,  Ch.  817,  p.  29.  performed. 
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statements  from  the  assessment  books  of  each  county  ;  it  then 
aims  to  bring  the  assessed  value  of  "  farm  lands  "  and  of ''  town 
lots  "  in  each  county  to  the  ratio  of  seventy  per  cent  of  the  cash 
value,  keeping  the  two  classes  of  land  separate ;  the  cash  value 
is  to  be  obtained  mainly  from  a  report  of  the  county  judge  and 
county  attorney  in  each  county  on  the  conveyances  made  for 
twelve  months  before  the  15th  of  September  preceding;  and 
a  uniform  percentage  is  to  be  added  to,  or  subtracted  from^ 
each  class  of  lands  to  attain  the  result ;  and  the  same  percentage 
is  to  be  applied  to  personalty  as  to  farm  lands.  The  results 
reached  by  the  board  are  certified  to  the  several  counties,  and 
are  extended  upon  their  assessment  books. 

The  exemption  of  ^'  the  real  estate  and  investments  devoted 
to  public  schools,  seminaries,  etc.,"  by  Chapter  92,  Article  I, 
Section  3,  of  the  General  Statutes,  from  State  tax  does  not  pro- 
tect the  grounds,  buildings,  or  other  property  of  a  private  school 
which  is  conducted  for  the  benefit  of  the  owner,  though  it  be 
incorporated.^  The  corresponding  passage  of  the  present  rev- 
enue law  puts  this  view  beyond  doubt." 

(40).  The  Commonwealth  may  bring  actions  for  the  ben- 
efit of  a  county,  which  levies  an  ad  valorem  tax,  to  recover 
the  amount  due  to  such  county  for  the  tax  on  distilled 
spirits.** 

The  proportion  of  railroad  property  within  any  **  graded  or 
common  school  district,"  other  than  a  "colored  school  dis- 
trict," is  chargeable  with  the  local  school  tax  levied  by  the 
district."* 

(41).  Two  decisions  were  rendered  very  lately  further  de- 
fining the  mode  of  apportioning  the  cost  of  street  work  in 
Louisville.'* 


*^City  of  Henderson  v.  McCul- 
lough,  12  Ky.  L.  R.  77. 

"  B.  and  P.  G.  St.,  p.  1036. 

(40).  »/&«/.,  Ch.  1881,  p.  163. 

"/Wrf.,  Ch.  518,  p.  49. 

(41).  J*Stengel V.Preston,  14 S.W. 
Rep'r,  p.  839,  "  to  be  reported,"  pro- 
vides a  way  of  apportioning  the  cost 
on  both  sides  of  a  street  which  bounds 


with  one  side  a  triangular  "  square, "^ 
i.  e.f  area  surrounded  by  principal 
streets.  Cooper  v.  Nevin  (S.  W.  R. 
841),  11  Ky.  L.  R.  875,  requires  the 
council  to  treat  as  separate  squares 
an  area  too  large  for  one  square,  and 
which  within  the  natural  course  of 
things  will  be  cut  up  into  squares  on 
lines  already  indicated. 
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(42,  sub  fine).  It  was  said,  rather  quaintly,  that  a  tax-payer 
in  a  city,  who  as  councilman  had  helped  to  impose  a  tax  of 
doubtful  legality,  and  as  tax  collector  had  collected  it  of  others, 
should  not  be  allowed  to  sue  the  city  to  recover  it  on  the 
ground  of  his  mistake  of  law." 

(43,  svh  fine).  Where  a  city  has  contracted  with  any  person 
or  corporation  (e.  g.  with  a  bridge  company  as  to  the  price  of 
tickets  for  crossing  the  bridge)  it  can  not,  by  an  ordinance  im- 
posing penalties,  -force  upon  the  other  party  its  own  construc- 
tion of  the  contract,  and  will  be  enjoined  from  annoying  that 
party  by  attempts  to  inflict  such  penalties." 

(45, 8ub  fine).  An  act  of  1865,  making  cities  in  some  cases 
responsible  for  the  destruction  of  property  by  mobs,  is  embod- 
ied in  the  General  Statutes.*® 

(49,  8ub  2).  See  Section  155;  an  indemnifying  bond  does 
not  shield  the  officer  for  wrongfully  levying  an  attachmenL 

(50).  Where  the  county  judge  allowed  a  guardian  to  write 
the  signature  of  his  alleged  surety  to  the  guardian's  bond,  and 
the  former  defaulted,  while  the  latter  disowned  the  signature, 
the  judge  was  held  liable.** 

(51).  Another  island  in  the  Ohio  River,  known  as  Green 
River  Island,  was,  in  1890,  adjudged  to  Kentucky,  settling, 
probably,  its  last  boundary  dispute.** 

(59).  A  dictum  in  a  late  case  ("  not  to  be  reported  ")  refers 
to  an  unrecorded  deed  as  not  being  a  conveyance  and  no  bet- 
ter than  a  title  bond.  These  words  caused  surprise,  and  will 
hardly  be  drawn  into  precedent.** 

(61).  It  should  be  said  in  the  text  that  in  deeds  made  un- 
der the  General  Statutes  the  clerk's  certificate  is  conclusive, 
in  the  absence  of  fraud,  as  to  the  privy  examination  of  a  mar- 
ried woman.'* 


(42).  "Hubbard  v.  City  of  Hick-  (51).  'Indiana  v.  Kentucky,  Sup. 

man,  4  Bush,  204.  Court,  May.  1890. 

(48).  *®Newport  v.Newport  Bridge  (59).  '*Lucy  v.  Hopkins,  11  Ky.  L. 

Co.,  12  Ky.  L.  R.  59.  R.  907. 

(46).  "Chapter  1,  Section  6.  (61).  «»Dowell  t.  Mitcbell,  82  Ky. 

(60).  **Common wealth  v.  Nether-  47. 
land's  adm'r,  87  Ky.  195. 
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The  deed  of  a  married  woman  on  which  the  time  for  re- 
cording had  expired  before  the  General  Statutes  came  into 
effect  was  then  void,  and  could  not  be  revived  by  recording  it 
thereafter.*** 

(65).  Even  should  the  "  administrator  with  the  will  an- 
nexed "  have  been  qualified  with  a  defective  bond,  so  as  not  to 
secure  the  devisees  in  the  proceeds  of  a  sale  made  by  him  un- 
der the  powers  given  by  the  will,  his  character  is  established 
by  the  order  of  the  County  Court,  and  a  sale  made  by  him 
passes  the  title.'* 

(68).  A  judgment  rendered  against  an  infant  property  sum- 
moned, but  for  whom  no  guardian  ad  litem  was  appointed,  was 
held  not  to  be  void  under  the  Code  of  1854."* 

(72).  It  was  held,  in  accordance  with  the  practice  of  the 
English  Chancery,  by  Judge  Robertson,  in  1866,  that  a  court 
of  equity  should  not  order  a  sale  of  land  "  when  the  title  is  so 
questionable  as  to  prevent  a  sale  for  a  fair  price."  ^f  The  rule 
has  not  always  been  followed. 

(76)..  The  question  whether  a  court  of  equity  has  power  to 
sell  a  lot  as  indivisible,  under  Section  490,  subsec.  2  of  the 
Code,  when  all  the  plaintiffs  and  defendants  are  infants,  has 
never  been  decided.  The  writer  inclines  against  sucli  juris- 
diction. 

Where,  of  several  part  owners  of  a  lot,  one  devises 
or  grants  his  land  so  that  his  undivided  share  is  held  in 
life  estate  with  remainders  over,  this  does  not  prevent  the 
owners  in  possession  from  insisting,  under  Section  490,  subs. 
2,  of  the  Code,  that  the  lot,  if  not  divisible  in  kind,  be  sold  for 
the  purpose  of  dividing  the  proceeds  of  sale.'* 

{77,  sub  fine),  A  court  of  equity  in  Kentucky  has,  in  view 
of  the  provisions  of  the  Code  of  Practice,  no  longer  the  power 
to  adjudge  the  payment  of  money  for  owelty  of  partition  from 
one  part  owner  to  another,  though  this  "  practice  would  now 
be  tolerated,"  if  the  parties  could  be  made  even  out  of  a  com- 

"♦Butler  y.  Wheeler,  Ibid.,  476.  25,  36. 

(65).  «» Johnson's  ex'rv.Mobberly.  (72).  '*Skillman   v.   Hamilton,   1 

(68).  2*»Pond  V.  Doneghy,  18  B.  M.  Bush,  248. 

658.    Simmons  v.  McKay,  6  Bush,  (76).  8*Kean  v.  Tilford, 81  Ky  600. 
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mon  fund.  Otherwise,  the  only  alternative  lies  between  a  par- 
tition in  kind  and  a  sale  of  the  land  as  indivisible." 

(78).  A  judgment  rendered  in  one  of  several  consolidated 
causes  is  binding  on  every  party  to  each  of  the  actions.** 

As  the  County  Court  is  in  probate  matters  a  court  of  "  ex- 
clusive and  general  jurisdiction,"  the  burden  of  showing  want 
of  jurisdiction  always  rests  on  the  party  claiming  against  the 
probate,  even  where  the  opposite  party  seems  by  pleading 
affirmatively  to  undertake  the  burden.* 

(80.  sub  fine).  Under  an  act  of  May  27,  1890,  an  executory 
contract  for  land  may  be  recorded  in  the  deed -book  of  the 
county  containing  the  land,  and  lodging  it  for  record  is  notice 
to  all  the  world.** 

(86,  1).  Where  a  deed  is  made  at  the  husband's  instance, 

and  in  consideration  of  his  money,  to  the  wife  and  her  children 

it  is  construed  as  if  made  by  him.     In  such  a  case  it  was  held 

• 
that "  an  intention  should  be  presumed  on  his  part  to  give  the 

whole  of  it  to  her  for  life,  remainder  to  the  children,  unless  a  con- 
trary purpose  appears  from  the  terms  of  the  provision  or  circum- 
stances attending  it."  But,  "where  a  father  conveys  to  his  child 
and  that  child's  children,  they  are  regarded  as  taking  jointly."'* 

Where  the  mother,  though  she  be  the  devisor's  widow,  is 
appointed  by  the  will  guardian  of  the  children,  and  is  given 
"control"  of  the  property,  it  follows  "irresistibly"  that  the 
children  are  to  have  an  immediate  interest.'f 

(86,  II).  Where  a  devise  is  to  go  over  for  want  of  chUdreUy 
the  word  must  be  meant  to  include  grandchildren."* 

(90).  Where  the  landlord,  within  the  ninety  days  after  the 
expiry  of  a  lease,  sees  the  tenant  incur  a  heavy  expenditure  with 
a  view  to  an  occupancy  for  another  year,  and  he  stands  by  with- 
out warning  him,  accepting  rent  for  two  months,  he  is  estopped 
from  demanding  possession  thereafter.'* 

(77).  "Wren  v.  Gibson,  12  Ky.  L.  L.  R.  27. 

R.  26.  »1  Courton  v.   Porter,    7    Ky.   L. 

(78).  »»  Seller  v.  Northern  Bank  of  R.  96. 

Kentucky,  86  Ky.  128.  (86,  II).  "»Miller  v.  Carlisle,  12 

^Master's  ex'r  v.  Bienker,  87  Ky.  1.  Ky.  L.  R.  68. 

(80).  i«  Sess.  Acts,  1889-90,  p.  173.  (90).  »*Irvine  v.  Scott,  8  Ky.  L.  R. 

(86,  I).  »»Smith  v.  Upton,  12  Ky.  911. 
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(92).  One  claiming'  remotely  under  an  unrecorded  deed,  in 
which  a  lien  is  reserved,  can  not  resist  such  lien  for  want  of 
notice.  He  must  take  notice  of  the  deeds  through  which  he 
derives  title.** 

A  vendor's  lien  does  not  extend  to  fixtures  (such  as  ma- 
chinery for  manufacturing)  which  the  vendee  puts  into  a  build- 
ing, unless  there  be  a  clear  intention  of  making  them  perma- 
nently a  part  of  the  fi'eehold.*** 

(93).  "The  doctrine  is  well  settled  that  a  conveyance  abso- 
lute in  form  may  be  shown  hy  parol  evidence  to  be  but  an  equi- 
table mortgage.  In  fact,  courts  lean  t^  this  conclusion  in 
doubtful  cases."  This  was  said  arguendo,  the  fact  having  been 
held  to  the  contrary  on  a  former  appeal.  Still,  the  solemn 
jdeclaration  of  the  court  should  have  its  weight.*^* 

The  case,  which  in  the  body  of  the  section  is  referred 
to  as  a  manuscript  opinion,  is  officially  reported."* 

(94).  Among  the  acts  of  1887-88  there  is  published  one 
purporting  "  to  create  a  lien  on  canals,  railroads,  and  other 
public  improvements,"  for  labor  and  materials  in  constructing 
or  improving  them  ;  but  the  subjoined  certificate  of  the  Secre- 
tary of  State  leaves  it  in  doubt  whether  the  bill  had  become  a 
law  by  expiration  of  the  time  within  which  the  Governor 
might  veto  it,  or  whether  it  had  been  vetoed  in  time.  It  was 
not  passed  over  the  Governor's  veto.  The  lien  under  this 
act,  if  in  force,  is  en  forcible  only  if  a  statement  of  the  amount 
due  for  labor  is  filed  in  the  county  clerk's  office  within  sixty 
days  after  the  last  day  of  the  last  month  in  which  labor,  mate- 
rials or  teams  were  furnished,  and  rests  on  all  the  property 
and  franchises  of  the  canal,  railroad,  or  turnpike  company  as 
a  unit.** 

(95).  The  return  of  "  no  property  "  on  an  execution  from  a 
Quarterly  Court  does  not  support  a  creditor's  suit  in  the  Cir- 
cuit Court  on  which  land  may  be  attached.     There  should  be 

(92).  ^'Lucy  V.  Hopkins,  11  Ky.  on  a  former  appeal  in  Northern  Bank 

L.  R.  907.  V.  Deckebach,  88  Ky.  154). 

"»Clore  V.  Lambert,  78  Ky.  224.  "»Harri8  v.  Bannon,  78  Ky.  568. 

(98).  "•Seiler  v.  Northern  Bank,  (94).  ♦•Appendix  to  B.  &  P.  G  St., 

86  Ky.  128  (referring  to  the  decision  Oh.  70,  p.  88  of  Session  Acta,  '87-'88. 
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first  a  transcript  to  the  clerk's  ofl@ce  of  the  Circuit  Court,  a 
new  execution  under  Section  723  of  the  Code,  and  a  return  of 
"  no  property  "  on  that.** 

A  return  of  "no  property"  made  by  the  coroner  on  an 
execution  issued  to  the  sheriflF  is  void,  and  will  not  support  a 
creditor's  suit.*t 

The  lien  arising  from  a  decree  to  sell  a  parcel  of  land  for 
the  satisfaction  of  the  plaintiff's  demand  is  not  lost  by  delay  in 
carrying  it  into  effect  for  a  time  short  of  the  period  of  limita- 
tion, though  the  papers  in  the  case  may  have  been  "  filed  away  " 
by  order  of  the  court.  The  judgment  is  a  public  record,  and 
notice  to  all  the  world.*** 

{8ub  fine).  In  a  creditor's  suit  against  the  owner  or  owners 
of  a  railroad,  the  plaintiff  is  now  by  express  law  entitled  to 
have  a  receiver  appointed  to  take  charge  of  the  road,  without 
prejudice  to  any  other  means  he  may  have  for  the  enforcement 
of  his  judgment." 

(99).  In  like  manner,  where  by  fraud  or  mistake,  A. allows 
his  estate  in  land  to  pass  to  B.,  be  has  not  his  fifteen  years  in 
which  to  recover  it  back,  but  is  bound  by  the  five  and  ten  years' 
limitation  for  "  fraud  and  mistake."'* 

(102).  The  decision  of  the  Supreme  Cofcrt  here  spoken  of, 
having  been  omitted  at  its  proper  place,  is  here  subjoined.** 

(103).  A  dictum  of  Judge  Robertson  as  to  color  of  title 
must  here  be  mentioned.  After  holding  that  a  "  void  "  patent 
does  not  protect  the  settler  under  the  seven  years'  limitation 
law  (see  next  section),  he  intimates  that  even  if  there  had  been 
a  twenty  years'  possession,  such  a  patent  would  have  been  of 
no  avail.  As  a  void  deed  between  man  and  man  gives  color 
of  title,  and  as  a  patent,  even  if  void,  presupposes  a  survey  and 
the  marking  of  boundaries,  this  dictum  can  not  be  sustained  as 

(96).  *»Behan  v.  V^arfleld,  11  Ky.  972. 

L.  R.960.    The  point  was  lost  to  the  "Session  Acts,  1889-90,  Ch.  1089, 

defendants,  who  in  the  court  below  p.  109. 

defended  on  the  merits;  see  this  sec-  (99).  ••Salve  v. Ewing,  1  Duv.271; 

tion,  n.  7.  Wood  v.  James,  87  Ky.  611. 

♦tJohnson  v.  Elkins.  11  Ky.  L.  (102).  »*Ewing  v.  Burnett,  11  Pe- 

R.  967.  ters,  41. 

"♦Pittman  v.  Wakefield,  11   L.  R. 


682  KENTUCKY   JUBISPRUDENCE. 

in  accord  with  other  authorities.'*  The  extension  of  posses- 
sion to  a  marked  boundary  has  been  acknowledged  as  law  in  a 
recent  case.^f 

Where  the  senior  grantee,  through  a  lease  of  the  whole 
tract  to  a  tenant,  who  has  an  iuclosure  ovicide  of  the  interfer- 
ence, or  who,  by  some  equally  open  and  notorious  act  based 
on  such  inclosure,  takes  possession  of  the  whole  tract  with  the 
purpose  of  protecting  the  title  to  all  of  it,  it  is  said  that  one 
holding  under  the  junior  grant  can  not,  by  settling  afterward 
within  the  interference,  gain  a  possession  outside  of  his  own 
inclosure.*** 

(105,  113,  and  117).  The  power  of  an  executor  or  adminis- 
trator to  sell  *^  dividend-paying  stocks,  bonds  or  other  security, 
which  the  decedent  owned  at  his  death,"  is  abridged  by  a  late 
statute.  He  must  now,  before  selling  such  effects,  apply  for 
leave  to  the  court  of  equity  of  the  county  in  which  he  qualified ; 
but  the  order  may  be  made  by  the  judge  in  vacation.^* 

The  Sections  (113  and  117)  as  to  the  transfer  of  choses  in 
action  and  of  corporate  stocl^s  are  also  affected  by  this  act, 
which  goes  on  to  protect  purchasers,  and  the  corporation  which 
carries  out  the  transfer  of  the  stock,  from  responsibility,  should 
the  proceeds  of  sale  be  misapplied  ]  a  provision  seemingly  un- 
necessary. 

(109).  Where  personal  property  comes  to  a  married  woman 
as  a  distributive  share,  and  is,  with  her  husband's  consent,  in- 
vested in  bank  stock,  in  his  name  as  trustee  for  her,  an 
intention  to  raise  a  separate  estate  is  manifested.  A  married 
woman  can  not,  "  as  to  corporate  stock,  execute  the  ordinary 
power  of  attorney,  under  which  shares  are  transferred,  any 
more  than  any  other  power  of  attorney."  A  bank  which  buys 
in  such  stock  from  a  transferee  holding  such  a  power  takes  it 
with  notice,  and  subject  to  the  married  woman's  claims.** 

(103).  '•McMillan's  heirs  V.  Hutch-  old.     It  was  rather  a  question  of  such 

eson,  4    Bush,  611,  615.    The  void  possession  as  will  sustain  an  action 

grant  was  barely  seven  years  old.  of  trespass. 

n  Farmer  v.  Lyons,  87  Ky.  421.  (105).  *»Se8sion  Acts,  '8»-*90,  Ch. 

i»*  Simon  v.  Gouge,  12  B.  M.  156.  1096,  Sec.  2,  p.  116. 

The  possession  under  the  junior  grant  (109).  **Bank  of  Louisville  v.Gray, 

in  this  case  was  not  twenty  years  84  Ky.  565. 
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By  an  act  of  1890  the  employer  of  a  married  woman 
shall  pay  her  wages  or  compensation  only  to  her,  unless  oth- 
erwise directed  by  her  in  writing.'* 

(110).  An  act  of  March  17, 1882,*^*  authorizes  "  conditional 
sales  ^^  of  rolling  stock  and  other  equipments  to  railroad  com- 
panies under  circumstances  in  which  the  title  of  the  seller 
would  not  otherwise  be  supported  against  innocent  purchasers 
from  the  vendee,  but  the  transaction  is  to  be  recorded  in  a  pre- 
scribed manner.  An  act  of  March  17, 1890,  amends  the  former 
act,  mainly  in  allowing  the  terms  of  payment  to  be  extended 
over  twenty-five  years,*^  while  the  original  act  made  ten  years 
the  utmost  limit. 

(122.)  By  an  amendatory  act  of  May,  1890,  the  attorney's 
lien  for  a  fee  as  fixed  by  contract,  or  in  the  absence  thereof, 
for  a  reasonable  compensation,  is  extended  to  all  claims,  in- 
cluding those  for  unliquidated  damages,  the  name  of  the  attor- 
ney upon  the  record  being  suflicient  notice.^* 

(128).  When  a  pensioner  receives  his  government  check, 
the  money  is  no  longer  *Mn  course  of  transmission  "  within  the 
meaning  of  Section  4747  of  the  Revised  Statutes  of  the  United 
States.  If  he  indorses  the  check,  and  with  it  buys  lands  in 
his  wife's  name,  such  lands  become  liable  for  his  debts.^* 

(129,  sub  fine).  Under  an  act  applying  Section  8  of  Chapter 
44,  Article  II,  of  the  General  Statutes  to  the  distribution  of 
assets  under  a  deed  of  trust  for  the  benefit  of  creditors,  claims 
must  now  be  "  verified  in  the  mode  required  by  law  .  .  .  against 
.  .  .  deceased  persons.''"  It  is  not  clear  how  this  act  changes 
the  former  law. 

(134).  There  are  direct  authorities.** 

(146).  The  act  of  March  6,  1884,  above  referred  to,  is  re- 
pealed, and  by  a  new  act  it  is  made  lawful  for  those  "  holding 

«»Se8s.  Acts,  1889-90,  p  23.  from  this  decision  to  the  S.  C.  U.  S. 

(110).  »o>B.  and  F.  G.  St.,  p.  18.  (129).  "Session  Acts,  1889-'90,  Ch. 

^^tSession  Acts,  1889-'90,  Ch.  304,  680.     Dobyns  v.   Dobyns'  assignee, 

p.  24.  79  Ky.95,  where  the  law  for  winding 

(122).  '•Session  Acts,  1889-90,  p.  up  assignments  and  Ch.44,  Art.  II,  are 

128.  compared,  throws  but  little  light  on 

(128).  '♦Johnson  ▼.  Elkins,  11  Ky.  the  question. 

L.  R.  467.    Of  course  an  appeal  lies  {134)-  **  S^®  Section  184,  n.  6. 
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funds  in  a  fiduciary  capacity  ...  to  invest  same  in  real  estate 
mortgage  notes  or  bonds,  or  such  other  interest-paying  or  divi- 
dend-paying securities  as  are  regarded  by  prudent  business 
men  as  safe  investments,  and  to  make  loans  with  such  securi- 
ties as  collateral ;  .  .  .  such  funds  shall  not  be  loaned  on  per- 
sonal security  alone,  or  be  invested  in  the  bonds  of  any  railroad 
or  other  corporation,  unless  "  it  has  been  operated  for  over  ten 
years  and  has  not  defaulted  in  that  time,  '*  or  in  the  bonds  of  a 
county,  town  or  city"  that  has  defaulted  within  that  time."* 

(149,  sub  fine).  An  act  framed  on  the  model  of  similar  laws 
in  several  Northern  States  forbids,  under  heavy  penalties,  the 
establishment  of  "pools,  trusts,  and  conspiracies";  and  cor- 
porations are  not  allowed  to  issue  trust  certificates.  The  corpo- 
ration violating  this  law  forfeits  its  charter,  but  only  by  being 
convicted  under  an  indictment ;  and  it  may  appeal  from  and 
supersede  the  sentence."*^ 

(168).  A  written  ratification  of  a  verbal  authority  to  sign 
a  suretyship,  is  valid.'*  The  signature  of  one  who  is  a  surety 
in  fact,  though  he  is  a  co-obligor  in  form,  and  though  the  cred- 
itor be  hot  notified  of  his  suretyship,  is  void,  if  affixed  with- 
out his  written  authority ;  but  if  the  note  bearing  such  signa- 
ture is  a  renewal  of  a  note  signed  by  him  in  person,  the  obli- 
gation on  the  latter  remains  in  force.  There  can  be  no  riLerger 
in  a  void  obligation.'** 

(170).  An  amendment  to  the  insurance  acts,  adopted  in 
March,  1890,  makes  it  one  of  the  conditions  on  which  a  foreign 
insurance  company  may  do  business  in  the  State,  that  it  must, 
by  "  a  written  instrument,  duly  signed  and  sealed,"  empower 
its  agents  to  acknowledge  service  of  process  on  its  behalf,  and 
consent  to  the  service  of  process  on  any  such  agent.  The 
license  is  to  be  withdrawn  and  not  to  be  re-issued  should  the 
company  remove  an  action  brought  against  it  from  the  State 
to  the  Federal  court.*** 

Note. — As  far  as  acts  of  the  last  session  affect  sections  of  this  work  later 
than  the  above,  they  have  been  embodied  in  the  text. 

(146).  "♦Session  Acts,  '89-'90,  Ch.      87  Ky.  597. 
1076,  p.  1 15.  ***  Riggan  v.  Grain,  86  Ky.  249. 

(149).  ^Session  Acts,  '89-'90,   Ch.  (170).  »*/6irf., Ch. 878, p. 86.  There 

1621,  p.  148.  are  other  provisions  for  the  security 

(168).  '*  First  Nat.  Bank  v.  Gaines,      of  the  policy  holder  in  this  act. 
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ABUSE  OF  TRUST,  496-99. 

ACCIDENT  INSURANCE,  611. 

ADMINISTRATORS.    {See  Executors  and  Administrators.) 

ADOPTED  CHILD  inherits,  190. 

ADVANCEMENTS,  189. 

what  are  and  how  valued,  397-99. 

equalized  out  what  estate,  .398. 

bear  no  interest,  399. 
ALIMONY, 

without  divorce,  510. 

incidental  to  divorce,  511. 

is  a  debt,  even  before  decreed,  511. 

appeal  from  judgment  of,  512. 

measure  of,  512. 
ALTERATION  OF  WRITINGS,  653. 
APPjyALS, 

to  Superior  Court  and  Court  of  Appeals,  74-75. 

from  void  judgments  after  refused  to  quash,  288-89. 

in  will  contests,  53,  223-24. 

by  defendants  constructively  summoned,  247. 

damages  on,  655. 
APPORTIONMENT  WARRANTS.    {See  Assessments  for  Streets.) 
ARBITRARY  POWER  not  possessed  by  a  majority,  9. 
ASSESSMENTS  FOR  STREETS,  &c. 

right  to  be  heard  on,  82-33. 

general  rules  as  to,  92,  122,  126. 

paid  by  mistake,  129. 

imposed  by  front  foot,  or  by  area,  and  within  squares,  123. 

under  law  for  Louisville,  1 23,  676. 

legality  of,  strictly  scanned,  124. 

suits  to  enforce,  126. 
ASSESSMENT.    {See  Taxation.) 
ASSIGNMENTS, 

of  choses  in  action,  how  executed,  415. 
when  good  at  law,  416. 
equitable,  417. 
recording  of,  418. 
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ASSIGNMENTS— Continued. 

bank  checks  are,  419. 

by  law,  to  surety  paying  debt,  419. 

by  legal  process,  420. 

under  Mechanics*  Lien  Law,  422-3. 
of  parts  of  choses,  416. 
of  corporate  stock,  effect  of,  423. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 
when  deemed  fraudulent,  444. 
execution  and  effect  of,  458. 
what  passes  under,  459. 
distribution  under,  460. 
ASSIGNOR  AND  ASSIGNEE, 
on  ordinary  notes,  574. 
on  notes  negotiable  uuder^foreign  law,  576. 
lex  loci  contractus,  577. 
assignor's  liability,  extent  and  presumption  of,  581-82. 

parol  evidence  affecting,  582. 

imputed  to  stranger  indorsing  note,  582. 

to  remote  assignee,  681-83. 

on  new  promise,  583. 

for  fraud,  583. 

on  accommodation  note,  578,  584,  592. 
rights  of  assignor,  after  paying,  683. 
implied  warranty  of  validity  and  title,  584. 
remedies  for  invali<lity,  585. 
prosecution  of  maker  with  due  diligence  to  insolvency,  585-91. 

what  measures  are  required,  585,  587,  590. 

when  and  where  to  bring  suit,  586-87. 

prosecuting  the  suit,  587-88. 

taking  out  execution,  588. 

return  on  the  execution,  589. 

pursuits  of  securities  and  dividends,  587,  589. 

excuses  for  not  taking  the  usual  course,  590-91. 

indulgence  to  maker,  591. 
measure  of  recovery  against  assignors,  592. 
ATTACHMENTS, 

service  of,  works  assignment  of  chose  in  action,  421. 

priorities  among,  410,  421. 

what  is  subject  to,  421. 

of  corporate  shares,  423. 

to  set  aside  conveyances,  357,  439,  442. 

bonds  for,  recovery  on,  550. 

bonds  to  relieve  against,  555. 
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ATTORNEYS, 

liens  of,  435. 

fees  of,  payable  out  of  fund,  479. 

for  executors,  in  will  contests,  479. 

in  divorce  suits,  512. 

recovered  back  as  damages,  551-2. 

to  be  paid  by  debtor,  635. 
BANKS, 

taxation  of,  110. 
liens  of,  on  their  own  stock,  424. 
directors  and  officers  of,  liability  of,  532-3. 
BASTARDS.    {See  Descent,  Bonds.) 
BILT-iS  OF  ATTAINDER,  34. 
BILL  OF  RIGHTS,  9. 
BILLS, 

for  raising  revenue,  40. 
appropriating  State  money,  40. 
BONDS.    {See  Cities  and  Towns.) 
accepted  by  officers,  146,  150. 
for  title,  293,  573. 

to  infants,  &c.,  before  sale  of  lands,  267-82. 
having  force  of  judgment,  543-45. 

creditors'  rights  regarding,  543-44. 

validity  and  assignment  of,  544. 

effect  of  irregularities  in,  544,  546,  548. 

enforcement  of,  545. 

limitation  as  to,  545.  [567. 

when  statutory,  is  good  as  a  common  law  bond,  545,  548,  560, 
official  bonds,  in  general,  546-56. 

unlawful  additional  covenants  in,  548-9. 

execution  of,  550,  565,  571. 

liability  on,  568-71. 
attachment,  liability  on,  550. 
injunction,  liability  on,  551-554. 
upon  order  of  delivery,  554. 
forthcoming,  555. 
to  relieve  against  attachment,  555. 
of  claimants,  556. 
indemnifying,  557. 
bail,  557. 
•     refunding,  to  defendants  constructively  summoned,  558. 
appeal  and  supersedeas,  558. 
bastardy,  659.  * 

of  fiduciaries,  560-5. 
of  guardians,  561. 
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BONDS— Continued. 

of  executors  and  administrators,  562. 

counter-bonds  and  new  bonds,  564. 

mistakes  regarding,  565. 

signing  of,  565-67. 

failure  of  some  sureties  to  sign,  566-67. 

ofsheriffij,  563-71. 

acceptance  of,  572. 

penalty,  or  liquidated  damages  in,  572. 
BOUNDARIES  OF  THE  STATE,  152,  677. 
BRIDGES,  local  taxes  on,  99,  675. 
CHAMPERTY, 

acts  on,  230. 

exception  to  law  of,  231. 

forfeiture  clause  regarding,  unconstitutional,  232. 
CHARACl^ER, 

injuries  to,  620-22. 
CHARITIES.    {See  Churches.) 

what  are,  481. 

legality  of,  481. 

lawful  and  superstitious,  not  distinguished,  481. 

do  not  fail  for  want  a  of  trustee,  482. 

statute  of  mortmain  regarding,  482. 

cypress  doctrine  not  in  force,  483. 

exemption  of,  from  taxes,  483. 

certainty  of,  483. 

enforcement  of,  484. 

dedication  and  discharge  of,  484. 

sale  of  property  of,  485. 
CHARTERS.    {See  Impairment  of  Contracts.) 
CHECK  is  an  assignment  of  fund  in  bank,  419. 
CH08ES  IN  ACTION, 

assignment  of,  415,  see  Assignment. 

attachments  against,  420. 

sold  by  courts  of  equity,  421. 
CHURCHES.    (See  Charities.) 

sale  of  property  of,  485. 

dependent  and  independent,  486. 

schisms  and  divisions  in,  487-490. 

Catholic  Bishop  of  Louisville,  487. 

government  of,  489. 

independent,  government  and  property  of,  491. 
CIRCUIT  COURTS.    {See  Courts.) 

divisions  of,  73. 

what  are,  74. 
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CITIES  AND  TOWNS, 

officers  of,  to  be  elected,  10,  72,  84. 

election  of,  may  be  by  ballot,  10,  72,  84. 
may  subscribe  stock  to  railroads,  96. 
extension  of  limits  of,  98. 
may  issue  bonds,  101. 
ordinances  of,  how  pleaded,  124. 
legality  of  council  proceedings,  closely  scanned,  12o. 
proceedings  must  appear  from  minutes,  141. 
taxes  paid  to,  by  mistake,  recovered  back,  128. 
government  of,  130. 
liability  of,  on  contracts,  180. 

to  contractors,  holding  invalid  street  warrant**,  131,  132. 

for  torts,  186. 
implied  powers  of,  132,  137. 
uUra  vires,  acts  of,  133,  137,  188. 
duty  to  repair  and  improve  streets,  etc.,  136. 
establishment  and  plotting  of,  188. 
dedication  and  ownership  of  streets  of,  138-140. 
records  of,  141. 

ft 

wages  due  from,  may  be  attached,  421. 

can  not  construe  their  own  contracts,  677. 

liable  for  injuries  by  mobs,  677. 
CODES  OF  PRACTICE, 

of  1854,  13. 

of  1876,  16. 

Carroll's  edition  legalized,  673. 
COMMISSIONERS'  DEEDS, 

under  old  acts,  264. 

executed  after  death  of  a  party,  264. 

execution,  form  and  approval  of,  265. 

prove  what,  265. 
COMMON  CARRIERS.    {See  Neglioence.) 

contract  limitations  on  liability,  611-614. 

statutes  regulating  charges,  etc.,  612. 

liability  for  negligence,  613-14. 

shipper's  acceptance  of  contract,  614. 

who  are,  614-15. 
COMMONWEALTH.    {See  State.) 
COMPACT  WITH  VIRGINIA,  a  source  of  Kentucky  law,  17. 

important  restricting  clause  of,  17,  161,  162. 
COMPENSATION, 

of  trustees,  guardians,  etc.,  477,  518. 
I  of  assignee,  acting  as  attorney,  ^^yg, 

j  of  attorneys,  payable  out  of  a  f  ^jd,  '^78. 

H 
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CONDITIONAL  LAWS,  61  to  63.     (See  Laws.) 
CONSTITUTION  OF  KENTUCKY, 

limitationa  of,  87-70. 

construction  of,  07. 

does  not  affect  laws  ante-dating  it,  69. 

construed  like  former,  70. 

general  principles  of  applying  and  construing,  67,  674. 
CONSTITUTION  OF  UNITED  STATES, 

limitations  on  the  State,  22-36. 
CONSTITUTIONAL  CONVENTION, 

call  of,  673. 
CONSTRUCTION   OF   DEVISES   AND  GRANTS.     {See  Devises 

AND  Grants.) 
CONSTRUCTIVE  SERVICE  OF  SUMMONS.    {See  alto  Warning 
Orders.) 

under  act  of  1796,  240. 

how  publication  proved,  241,  242. 

under  act  of  1837,  243. 

under  Codes  of  1851  and  1854,  244. 

under  Code  of  1876,  246. 

on  unknown  heirs,  249. 

bond  to  defendants,  558. 
CONTEMPTS, 

prosecution  for,  56. 
CONTESTING  BOARD, 

can  not  avoid  election  for  offense  of  candidate,  31. 

can,  for  other  disqualification,  674. 
CONTRACTS.    {See  Executory  and  Parol  Contracts,  Gaming.) 

laws  impairing,  23,  et  seq, 

of  cities  and  towns,  131-33. 

of  counties,  school  districts,  etc.,  133-35. 

unlawful,  for  influence  with  public  authorities,  644. 
for  stifling  prosecutions,  644. 
private,  with  public  oflScers,  644. 
in  restraint  of  trade,  645. 

by  unlicensed  dealers,  645. 

the  Sunday  Law,  646. 
CONVERSION  OF  PERSONALTY,  617-20. 

"  accession,"  or  change  of  form,  617-19. 

measure  of  damages,  619. 

illegal  distraint  or  attachment,  619. 

damages  by  dogs,  etc.,  619. 
CONVEYANCES.     {See  Fraudulent   and  Voluntary  Convey- 
ances, Deeds,  Powers  of  Attorney.) 

by  livery  of  seizin,  never  in  use  in  Kentucky,  192. 
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CONVEYANCES— Continued. 

first  statutes  regarding,  192. 

signing  and  sealing  of,  192. 

delivery  and  acceptance  of,  193. 

date  of,  193. 

voidability  of,  193. 

of  married  women,  194,  197,  204,  207,  214,  677. 

general  provisions  as  to,  194,  195. 

recording  of,  older  and  modern  laws  for,  195-209. 

acknowledgment  of,  older  and  modern  laws  for,  195-209. 

certificate  of  clerk  conclusive,  677. 

summary  of  recording  laws,  196-209. 

certificate  for  record,  197,  200,  205.  206,  208. 

under  deed  of  trust  or  mortgage,  213. 

of  separate  estate,  214-17. 

by  executors,  under  statutory  powers,  226. 

by  administrators,  c.  L  a.,  226. 

warranty  in,  effect  of,  227-30. 

champertous,  230. 

contracts  for,  293. 

of  bad  title,  when  a  defense  to  purchase*notes,  296. 
CORPORATIONS.   (See  Cities  a  Towns,  Impairment  of  Contracts.) 

what  municipal,  what  private,  25. 

rights  of  private,  inviolable,  26. 

foreign,  may  be  excluded,  36. 

private,  can  not  have  legislative  powers,  67. 

shares  in,  attachments  against,  423,  424. 

private,  formation  and  privileges  of,  624,  625,  626. 

notice  of  formation  of,  626. 

duration  and  dissolution  of,  627. 

non-user  of,  627. 

what  liability  of  stockholders,  for  debts  of,  527-29. 

legal  organization  of,  presumed,  627-28. 

domicile  of,  628. 

extension  of  charter,  628. 

subscriptions  to  stock  of,  enforced,  629. 

unlawful  dividends  subjected  to  debts  of,  629. 

shareholders  cognizant  of  limitations  of,  630. 

conditional  subscriptions  to,  630. 

directors  and  oflScers  of,  liability  of,  632-33. 

ultra  vires  acts  of,  532-33. 

misnomer  of,  533. 

seal  of,  633. 

reports  by  directors  of,  633. 

compromises  and  contracts  by  president  of,  538-34. 
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COSTS, 

law  of,  658. 

allowance  to  nominated  executor,  654. 

in  divorce  and  alimony  cases,  512,  513. 
COUNTIES, 

stock  subscriptiona  by,  may  be  authorized,  96. 

may  issue  bonds  when,  101,  134. 

powers  and  corporate  character  of,  138-34. 

county  levy  of,  117,  133. 

debts  and  claims  against,  133-34. 

not  liable  for  torts,  137. 

records  of  County  and  Levy  Courts  of,  142. 

roads  established  by,  140. 
COURTS.    {See  Circuit  Courts,  Court  of  Appeam,  Appeals.) 

suspension  of,  not  impairment  of  contracts,  28. 

county,  powers  and  juiisdiction  of,  74. 

of  claims,  75. 

tenure  of  judges  of,  77. 

vacancies  on  the  bench  of,  77. 

police,  85. 

jurisdiction  of,  286-89. 
COURT  OF  APPEALS, 

Old  and  New  Court,  19. 

clerk's  office  burnt,  21. 

election  and  tenure  of  judges  of,  74,  76. 

recording  deeds  in  clerk's  office  of,  199. 
COVENANTS.  (See  Bonds,  Warranties.) 
CREDIT  OF  STATE, 

not  to  be  lent,  10. 
CREDITORS.    {See  Preferences.) 

what  conveyances  void  against,  442,  451. 

distribution  among,  458-480. 

preferences  among,  effect  of,  463-472. 

partnership  and  individual,  distribution  among,  472. 
CURTESY,  317.    {See  Lands.) 

seizin  in  fact  for,  319. 
CUSTODY  OF  CHILDREN.    {See  Divorce.) 
DAMAGES, 

measure  of,  for  personal  injury,  627. 
in  case  of  death,  630. 

on  affirmance  of  appeals,  655. 

dissolution  of  injunction,  656. 

DEATH, 

vacation  of  judgment  on  account  of,  539. 
presumption  of,  191. 
injuries  resulting  in,  628-633. 
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DECEDENTS'  ESTATES, 

distribution  of,  461. 

priorities  in  distribution,  461. 

verification  of  claims  against,  462. 
DEEDS.    (See  Conveyances,  Commissioners*  Deei>8,  Devises,  and 
Grants.) 

unrecorded,  when  notice  to  creditors,  290. 

when  notice  to  purchasers  and  mortgagees,  292.  ^  J 

construction  of,  809-317.  •  1 

description  in,  how  construed,  172. 

of  personalty,  recording  of,  426. 

consideration  named  in,  burden  of  proof  as  to,  451. 

reformation  of,  499-601. 
DEFICIT  AND  SURPLUS  IN  LANDS,  299. 
DELEGATED  POWERS,  66. 
DESCENT, 

older  laws  of,  186-189. 

bastards,  inheritance  from  and  to,  187. 

from  infants  dying  without  issue,  187-89. 

of  infants'  lands,  derived  from  a  parent,  189. 

under  R.  S.,  189. 

to  posthumous  children,  189-90. 

advancements  and  hotchpot,  189. 

issue  of  what  marriages  can  not  inherit,  189. 

to  adopted  children,  190. 

changes  in,  and  since,  G.  S.,  190-91. 

death  of  ancestor  presumed  when,  191. 

proof  of  non-access,  191. 

aliens,  rules  as  to,  191. 
DEVISES  AND  GRANTS.    {See  Wills,  Deeds.) 

construction  of,  309-317. 

to  persons  named  and  children,  311-313,  679. 

when  word  "  children  "  includes  grandchildren,  314,  679. 

words  "  under  age  and  without  issue,"  315. 

of  the  use  or  income  creates  an  estate  when,  315. 
DISCRIMINATION, 

against  non-residents,  etc.,  35. 

against  foreign  corporations,  valid,  36. 
DISFRANCHISING  ACT  unconstitutional,  35. 
DISTRIBUTION.    (/&e  Descent.) 

rules  of,  differing  from  those  of  descent,  395. 

what  time  permitted  a  representative  to  make,  397. 

advancements  calculated  in  ma^;n2  3^^* 
DISTRIBUTION  OF  ASSETS, 


among  creditors  of  decedent 
charges  of,  477. 


V-^so- 
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DIVORCE, 

what  marital  rights  harred  by,  318-20. 

gifts  revested  in  donor  by,  320. 

annulment  of  marriage  for  fraud,  duress,  etc.,  504. 

grounds  for,  506-609. 

proceedings  and  proof  in  suits  for,  507. 

what  residence  authorizes  suit,  508. 

time  in  which  to  sue  for,  509. 

set  aside,  how,  509. 

effect  of,  509. 

•from  bed  and  board,  510. 

appeal  from  judgment  of,  510. 

fees  and  costs  in  suits  for,  512. 
DOGS, 

damage  by,  619-20. 
DOWER, 

allotment  of,  282,  325. 

of  lunatics  and  lunatics'  wives,  285. 

what  seizin  necedsary,  821. 

barred  by  divorce,  318-20. 
by  elopement,  322. 
by  deed,  how,  322. 
by  deed  afterward  set  aside,  when,  322. 

in  encumbered  lands,  322-23. 

money  allowance  for,  285,  823. 

of  trustee's  wife,  824. 

election  between  jointure  and,  324. 

presumption  against  devise  and,  324. 

how  estimated,  325. 

rents  and  quarantine,  326. 
DRAINING  OF  PONDS,  etc.,  97. 
DUE  COURSE  OF  LAW, 

self -working  forfeiture  is  not,  29-30. 

enforcement  of  State  taxes  without  jury,  is,  32. 

defined,  32. 

nature  of  notice  does  not  affect,  31. 

a  hearing  on  tax  assessment  is  essential  to,  32. 

an  act  forbidding  defenses  is  contrary  to,  33. 
DURESS,  504,  648. 
DUELLING, 

test  oath,  31,  81. 

action  by  widow  and  children  against  participants,  628. 
EASEMENTS.    {See  Rights  of  Way.) 

of  light  and  air,  364. 

in  flow  of  water,  366. 
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EASEMENTS— Continued. 

against  overflow  of  water,  366. 

of  lateral  support,  366. 

abandonment  of,  367. 
ELECTIONS, 

must  be  viva  voce,  71. 

of  judges,  74,  77. 

of  city  and  town  officers  by  ballot,  10,  72,  84. 

on  local  questions,  62. 

votes  on  submitted  questions,  are  not,  72-4. 
EMINENT  DOMAIN.    {See  Taking  of  Private  Propebty.) 

private  passway  not  a  proper  subject  for,  47  n. 
ENCUMBRANCES.    {See  Liens.) 
ENTRIES, 

Virginia,  166-163. 

Kentucky,  163-170. 

conflicting  with  surveys,  173. 

under  R.  S.  and  G.  S.,  184. 

general  summary  of,  167-74. 
EQUITABLE  ENCUMBRANCES,  300-304. 
ESCHEAT, 

of  bank  deposits  to  a  city  school  fund,  unconstitutional,  29. 
ESTOPPEL, 

title  by,  227. 
EX  POST  FACTO  LAWS,  34. 
EXCLUSIVE  PRIVILEGES, 

provision  in  the  Constitution,  9,  48. 

right  to  charge  higher  interest,  is,  48. 

may  be  given  to  certain  corporations,  48-60. 

aci<»,  extending  time  on  fee-bills,  are,  49. 

adequacy  of  service,  60. 

to  light  a  city  with  gas,  50. 

making  laws  local,  does  not  give,  51. 
EXECUTIONS.    {See  Execution  Sales.) 

when  they  may  issue,  252,  255. 

lien  of,  when  attaches  and  how  lost,  261,  257. 

on  behalf  of  Commonwealth,  258. 

from  inferior  courts,  267. 

priorities  among,  410. 

exemptions,  411. 
EXECUTION  SALES.    {See  Executions.) 

of  lands,  251-260. 

levy  on  lands  before,  253. 

proceedings  regarding,  251-55. 

of  less  than  the  whole  tract,  255. 
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EXECUTION  SALES— Continued, 
apprainement  before,  251,  256. 
how  possession  of  the  land  is  obtained,  257. 
who  may  conduct,  257. 
effect  of  reversal  on,  258. 
when  void  for  excess,  258. 
of  personal  property,  409-413. 
of  partnership  property,  413. 
of  property,  fraudulently  conveyed,  442. 
warranties  in,  601. 

EXECUTORS  AND  ADMINISTRATORS.    {See  Trustees,  Wills.) 

statutory  powers  of  sale  by,  225. 

appointment  of,  287,  390-92. 

personal  property  passes  to,  389. 

disqualification  and  removal  of,  390-92. 

jurisdiction  to  appoint,  391-93. 

bonds  of,  390-91,  561-65. 

sales  of  personalty  by,  391. 

emblements  and  estates  par  autre  rte,  pass  to,  391. 

foreign,  392-94. 

suits  by  and  against,  392-94. 

compensation  of,  392,  395. 

allowance  for  fees  in  will  contests,  479. 

liable  for  what,  562-64. 

powers  over  bonds  and  stocks,  682. 
EXECUTORY  CONTRACTS, 

for  lands,  293. 

performance  of,  294. 

adjustment  on  rescission  of,  295. 

damages  on,  295,  573. 

lien  of  vendee  for  outlays  under,  302,  430. 
EXEMPTIONS, 

of  certain  peddlers  from  license,  void,  35. 

to  debtors,  332-3,  411-12. 

of  other  property  from  taxation,  when  valid,  89-91. 

how  construed,  112,  675. 
.     of  charities  from  taxation,  483. 
FEDERAL  LIMITATIONS  ON  STATE  LAWS,  22-36. 
FEME  SOLE, 

proceedings  to  obtain  powers  of,  248,  318. 
FIRE  INSURANCE, 

statute  regulating  companies,  604. 

violation  of,  or  of  foreign  statutes,  604. 

in?*urable  interest,  604. 

extent  of  recovery  by  assured,  605. 
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FIRE  INSURANCE— Continued. 

change  of  title,  605. 

representations  and  warranties,  606. 

^ents  of  the  insurer,  who  are,  606-7. 

conditions  subsequent,  607. 

waiver  of  proofs,  607. 

other  insurance,  607-8. 

proof  of  arson,  608. 

measure  of  loss,  608. 

default  on  premium  note,  609. 

time  in  which  to  sue,  609. 
FIXTURES,  331. 
FRAUD, 

by  directors,  trustees,  etc.,  496-99. 

judgment  vacated  for,  537-43. 
FRAUDULENT  CONVEYANCES.    {See  Voluntary  Conveyances, 
Resulting  Trusts  for  Creditors.) 

assailable,  how  and  by  whom,  357,  439-43. 

Statute  of  Limitations  as  to,  369. 

possession  of  property,  as  indicating,  427-28. 

grantor  relieved  against,  when,  438. 

as  against  marital  rights,  440. 

may  be  disregarded,  442. 

what  are,  against  creditors,  443-46. 

grantees'  rights  under,  444-46. 

certain  assignments  for  creditors,  adjudged,  444. 

the  intention  may  stamp  assignment  as,  445. 

"badges  of  fraud,"  447. 

of  personalty,  unaccompanied  by  possession,  447. 
OAMING, 

statutes  against,  639-41. 

against  whom,  statute  is  pleadable,  639. 

who  may  sue  for  lost  property,  639-40. 

stakeholders,  640. 

transactions  on  margins,  641. 

futures,  642-43. 
GENERAL  STATUTES, 

enacted,  14. 

scope  of,  15. 
GIFTS, 

inter  vivos  and  causa  mortis^  402. 
GRANTS.    {See  Patents,  Devises  and  Grants.) 
GUARANTOR, 

notice  of  acceptance,  599-600. 

notice  of  default,  600. 
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GUARDIAN.    {See  Infants,  Infants'  Lands.) 

appointment  of,  517-18. 

how  chosen  and  qualified,  517. 

removal  of,  517. 

compensation  of,  519. 

powers  of,  519. 

leases  by,  331. 

accounts  against,  520. 

for  what  interest  liable,  520. 

accounting  by,  521. 

investments  and  transfers  by,  520-21. 

bond  and  responsibility  of,  561. 

sale  of  infant's  lands,  267-82. 
HABEAS  CORPUS, 

damages  for  refusing,  149. 
HOLIDAYS,  575. 
HOMESTEAD, 

who  entitled  to,  332,  336. 

against  what  debts  allowed,  333. 

subordinate  to  purchase  money,  333. 
to  antecedent  debts,  334. 

occupation  of,  what  is,  335. 

allotment  or  commutation  of,  336. 

in  land  of  husband  and  wife,  336. 

widow's  and  children's  rights  in,  337. 

barred  how,  338. 

by  mortgage  or  deed,  when,  338. 

by  judgment,  when,  339. 

how  affected  by  fraudulent  conveyance  or  preference,  340. 
IDIOTS  AND  LUNATICS, 

lands  of,  see  Infants'  Lands. 

distribution  of  estates  of  insolvent,  463. 

inquests  on,  521-23. 

powers  of  committee  of,  522. 

actions  by  and  against,  522. 

can  plead  disability  when,  523. 
IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS, 

what  changes  in  the  remedy  are,  19,  23,  28. 

power  to  amend  charters  reserved,  24. 

what  alterations  in  charters  are  or  are  not,  24,  673. 

municipal  charters  not  protected  against,  25. 

validation  of  void  contract  or  conveyance  is,  26. 

confirmation  of  certain  judicial  sales  is  not,  27. 

suspension  of  courts  is  not,  28. 

escheat  to  citv  school  fund  is,  29, 

when  limitation  laws  are,  58-60. 
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INDEMNIFYING  BONDS.    (See  Bonds.) 

effect  on  officer's  liability,  146,  677. 
INFANTS.    {See  Guardians,  Infants'  Lands.) 

common  law  as  to  age,  in  force,  514. 

can  not  make  will,  514. 

marriage  of,  514.  • 

liability  of,  on  contracts,  515. 

avoidance  or  ratification  by,  515,  594,  596. 

judgments  against,  may  be  vacated  when,  516,  540. 

principal  and  income  of,  519. 

judgment  against,  when  disability  does  not  appear,  589. 
INFANTS'  LANDS, 

sale  not  to  be  ordered  by  special  act,  267,  269 

laws  for  sale  of,  before  1852,  267. 

under  Ch.  86  of  R.  S.,  269. 

under  amendatory  acts,  273. 

when  void,  268-69. 

under  General  Statutes,  276. 

under  Code  of  1876,  277. 

acts  to  cure  irregular  sales  of,  "27. 
INJUNCTION, 

bonds  for,  555-54. 

against  ultra  vires  acts  of  municipal  t^orporations,  137-38. 
*  damages  on,  656.        \ 
INJURIES  TO  CHARACTER,  620-22. 
INNKEEPERS,  612. 
INSURANCE.  •  {See  Fire  Insurance,  Life  Insurance.) 

companies  must  have  agent  to  receive  process,  684. 
INSURANCE  MONEY, 

separate  estate  in,  406. 

subjected  to  debts,  how  far,  456. 
INTEREST.    (iS^f  Usury.) 

privilege  to  charge  higher,  unconstitutional,  48. 

rate,  and  mode  of  computing,  634. 

>when  chargeable,  634-35. 
INTERFERENCE  WITH  PENDING  SUITS,  54. 
INVESTMENTS, 

by  fiduciaries,  what  authorized,  520,  683. 
JEOPARDY  OF  LIFE  AND  LIMB, 

rule  not  applicable  to  trespasses,  etc.,  674. 
JOINT  TENANCY, 

survivorship  abolished,  326. 

right  to  partition,  327. 

between  husband  and  wife,  abolished,  327. 

partnership  property,  how  treated,  327. 
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JUDGES, 

election  and  qualifications  of,  74>74. 
responsibility  of,  149-151. 
JUDGMENTS.    (See  Bonds,  Notice.) 

what  notice  sufficient  for,  31,  234,  240. 

against  infants,  t&.,  and  678. 

transfer  of  to  surety,  239. 

on  publication,  in  certain  cases,  241,  248. 

vacation  of,  in  general,  585-43. 

against  infants,  516. 

against  non-residents,  etc.,  247. 

for  newly-discovered  evidence,  536. 

for  clerical  misprisions,  537. 

for  fraud  or  casualty,  537. 

for  attorney's  unauthorized  act,  538. 

against  persons  under  undisclosed  disability,  539. 

rendered  after  death  of  a  party,  539. 
when  set-offs,  etc.,  are  not  barred  by,  540. 
when  void,  when  erroneous,  540. 
appeal  from,  540. 

no  appeal  from  void,  but  from  refusal  to  vacate,  28^S-89. 
enforcement  of,  does  not  bar  an  appeal,  541. 
assignment  of  equitable,  584. 
on  cognovit,  void,  541. 
affect  whom,  541. 
foreign,  enforcibility  of,  541-43 

are  proof  of  what,  542. 

set-offs  pleaded  against,  543. 
in  consolidated  cases,  679. 
JUDICIAL  SALE.    {See  Commissioners'  Deeds,  Infants'  Lands.) 
voidable,  confirmed  by  legislature,  27. 
by  proceedings  wholly  in  rem,  constitutional,  34. 
who  makes,  and  how  closed,  259. 
effect  of  confirmation,  259-62. 
reversal  affects  when,  260. 
quashal  of,  262. 
fraud  in,  262. 

appraiseihent  and  redemption  under,  263. 
error  in  title  or  quantity  at,  259-60. 
of  reversions  and  remainders,  272. 
of  lands  held  under  bad  title,  678. 
of  married  woman's  lands,  272. 
of  lands  held  jointly,  273,  378,  678. 
of  such  lands  worth  under  $100  a  share,  267,  269,  278 
of  lands  held  by  tenant  with  remainder  over,  277-79. 
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JURISDICTION  OF  COURTS.    {See  Infants'  Lands.) 

against  lands  or  persons,  out  of  the  county,  288. 
JUSTICE  OF  THE  PEACE— jurisdiction  76. 
LANDLORD  AND  TENANT.    (See  Leases.) 
LANDS.    {See  Patents,  Surveys,  Entries,  Descent,  Conveyances^ 
Devises  and  Grants,  Execution  Sales,  Judicial  Sales, 
Infants'  Lands,  Leases,  Homestead.  Parol  and  Executory 
Contracts,  Compact  with  Virginia.) 

vacant,  laws  as  to,  unrepealed  by  the  revisions,  12,  15. 

no  forfeiture  of,  without  office  found,  30. 

not  to  be  condemned  for  private  passway,  47,  n. 

tax-sales  of,  107,  et  seq,,  see  Taxation. 

forfeiture  of,  under  old  laws,  159-62. 

Virginia  surveys,  entries  and  grants  of,  156-62. 

older  Kentucky  grants  of,  163. 

south  of  Walker's  line,  154,  165,  185. 

west  of  Tennessee  River,  165. 

original  prices  of,  161, 164, 181,  etseq, 

claims  and  settlements,  164. 

pre-emption  in,  182-83. 

county  warrants  for,  181-85. 

partition  and  allotment  of  dower  in,  282. 
*  jurisdiction  to  sell  in  another  county,  288. 

executory  contracts  for,  293. 

surplus  or  deficit  in,  relief  against,  299. 

parol  contracts  regarding,  300. 

words  of  purchase  or  limitation,  309-311. 

estate  tail  in,  turned  into  fee,  309. 

rule  in  Shelley's  case  rejected.  310. 

construction  of  grants,  311,  etseqr 

when  provision  for  support  raises  an  estate  in,  315. 

remainders  in,  309-15. 

curtesy  and  other  marital  rights,  317-20. 

joint  estates  in,  326. 

partition  of,  327. 

trespass  on,  616-617. 
LAWS, 

restrictions  as  to  special,  10. 

rules  as  to  mode  of  passage,  10. 

must  embrace  one  subject,  expressed. in  title,  37-38. 

not  exclusive  privileges,  because  local,  51. 

may  be  conditioned  on  a  vote,  62. 

may  depend  on  the  assent  of  another  State,  63. 

recitals  in,  evidence,  102. 

curative,  102-4. 
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LEASES, 

implied  conditions  in,  3d8. 
forfeiture  of,  by  transfer,  328. 
from  year  to  year,  under  G.  S.,  328. 
estoppel  of  landlord  against  determining,  679. 
remedies  of  landlord,  829-30,  435,  et  »eq. 
liability  of  tenant,  when  premises  destroyed,  330. 
by  guardian,  331. 
when  to  be  in  Vriting,  192. 
when  to  be  recorded,  203. 
of  wife's  lands,  317. 
LEGACIES, 

at  what  time,  property  passes  by  and  when  payable,  399. 
law  of  devises  governs,  399. 
precatory  trusts,  400. 
remaindermen's  rights  under,  401. 
extrinsic  facts,  affecting  construction  of,  401. 
LEGISLATION,  FORMS  OF,  39,  et  teg. 
LEGISLATIVE  POWERS, 

not  delegated  to  private  corporation,  67. 
to  ministerial  officer,  67,  102. 
LEGITIMACY, 

denied  to  issue  of  what  marriages,  189. 
LIBEL,  621-22. 
LICENSES  OF  TRADERS, 

contracts  without  them,  645. 
LIENS.    {See  Mechanics'  Liens.) 

of  executions,  how  acquired  and  lost,  251,  257,  356, 484. 
•  vendor's,  how  retained,  342. 

for  obligations  of  third  parties,  343. 
rights  and  remedies  secured  by,  344. 
under  decretal  sales,  344. 
by  executory  sales,  344. 
defects  of  title  affect  how,  344. 
release  or  merger  of,  345. 
for  legacies  and  advancements,  346. 
in  favor  of  vendee,  346,  680. 
of  joint  owners,  for  rents  collected,  346. 
against  railroads,  356. 

by  attachment  or  petition  in  equity,  357,  680. 
against  decedent's  or  insolvent's  estate,  358. 
how  borne  by  sub-purchasers,  360. 
limitation  of,  follows  debt,  369,  414. 
on  personal  property,  by  reservation >  426,  et  9eq,y  435. 
implied  or  statutory,  429-30. 
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LIENS— Continued. 

by  execution,  434. 

by  warehouse  receipts,  431-34,  see  Warehouse  Receipts. 

of  attorneys,  435. 

of  landlords,  435,  et  seq. 

on  wife's  lands,  discharged  by  insolvent  husband,  455. 

in  sale  of  rolling  stock  of  railroads,  683. 
LIFE  INSURANCE, 

statutes  regulating,  606-^09. 

unpaid  premiums,  when  merely  deducted,  60^610. 

for  "wife  and  children,"  611. 

forfeiture  unfavorably  regarded  609-611. 

assessments,  how  made,  610. 

accident  insurance,  611. 
LIMITATION.    (See  Statute  of  Limitation.) 
LIMITED  PARTNERSHIPS,  528. 
LIQUOR  TRAFFIC, 

legislature  may  declare  it  a  nuisance,  47. 
LIS  PENDENS,  357,  434.    (See  Liens.) 
LOCAL  OPTION 

laws  are  valid,  47. 

votes  on,  63. 
LOCAL  TAXATION.    (/»«?  Taxation.) 
LOTTERIES, 

repealability  of  franchise,  23. 

grant  of,  embraced  in  city  charter,  valid,  38. 

special  grant  of,  is  a  defense  to  prosecution,  49. 
LOUISVILLE, 

courts  of,  74. 

tax  system  of,  118,  et  seq, 
MAGISTRATES, 

jurisdiction,  76. 
MALICIOUS  PROSECUTION,  623. 
MANDAMUS, 

against  State  Auditor,  etc.,  58. 
MARRIAGE, 

what  constitutes,  502. 

how  and  by  whom  solemnized,  503,  504. 

between  whom  valid,  503. 

lex  loci  contractus  as  to,  504. 

how  and  when  annulled,  504. 

of  infants,  514. 

promises  in  consideration  of,  594,  596. 
MARRIED  WOMEN.    (See  Dower,  Separate  Estate.) 

power  to  devise  lands,  219. 

sale  of  lands  of,  see  Infants'  Lands. 
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MARRIED  WOMEN— Continued. 

husband's  rights  in  lands  of,  817,  et  geq. 

for  what  debts  their  lands  are  liable,  319. 

how  given  powers  of  feme  wle,  248,  318. 

separate  estate  in  bank  stock,  682. 

wages  of,  405,  683. 
MECHANICS*  LIENS, 

ji^eneral  law  for,  351,  et  seq. 

m  Louisville  and  Jefferson  County,  351-54. 

material  men,  entitled  to,  351,  et  seq. 

of  sub-contractors,  352,  855,  422. 

whose  interest  bound,  352-53,  422. 

notice  to  purchasers,  353. 

how  lost,  354. 

removal  of  structure,  or  renting,  355. 

on  infants'  or  married  women's  lands,  355. 

on  railroads,  turnpikes,  etc.,  680. 

merger  of  obligations,  648. 
MINISTERIAL  SALE, 

when  invalid,  34. 
MISTAKE  OF  LAW  OR  FACT, 

relief  against,  494-501. 

of  administrators,  etc.,  in  overpaying,  496. 

reformation  of  instruments  for,  499. 

in  official  bonds,  549,  550,  565. 
MORTGAGES, 

powers  of  sale  under,  213. 

recording  of,  347. 

modern  theory  of,  347-48. 

receivers  appointed  under,  348. 

when  rents  excluded  from,  348. 

of  railroads,  349. 

power  to  restrain  waste,  350. 

absolute  deeds  construed  as,  360,  680. 

for  future  advances,  351. 

of  personalty,  425. 

of  future  accretions  and  future  acquisitions,  426. 

recorded  and  unrecorded,  priorities  among,  670. 
MUNICIPAL  CORPORATIONS.    {See  Cities  and  Towns.) 
NAVIGABLE  WATERS,  66. 
NEGLIGENCE.    {See  Railroads.) 

survival  of  action,  623,  628-33. 

distinctions  of  grade,  624,  625,  630. 

by  carriers  of  passengers,  624-33. 

of  fellow  servant,  625-26. 
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NEGLIGENCE— Continued. 

contributory  negligence,  626,  630. 

toward  children,  626. 

violation  of  law,  627. 

killing  stock,  627. 

damages  awarded  for  injuries  to  person,  627. 

causing  death,  628-33. 

statutes  granting  remedies,  628-29. 
careless  use  of  fire-arms,  629. 
"  punitive  "  or  "  exemplary  "  damages,  630. 
of  employee,  630-31. 
"  willful  neglect,"  630-31. 
by  liquor  seller,  631. 
for  whose  benefit  action  lies,  63^33. 
measure  of  damages,  633. 
NEW  COURT,  19. 

NEW  PROMISE.    (See  Statute  of  Limitations.) 
NOTES.    {See  Promissory  Notes.) 

NOTICE.    {See  Service  of  Summon8,Constructive  Service  of  Sum- 
mons.) 
leading  to  judgment,  234-49. 
of  unrecorded  deeds,  290. 
to  sub-purchasers,  regarding  liens,  360. 
of  mechanics'  liens,  352-63,  422. 
for  transfer  of  judgment  to  surety,  239. 
OCCUPYING  CLAIMANTS, 

validity  of  laws  regarding,  60,  161. 
two  systems  of  laws,  304. 
what  rents  and  profits  chargeable  to,  307. 
OFFICES, 

incompatible,  80,  674. 
OFFICERS, 

of  cities  and  towns,  to  be  elected,  10,  72,  84. 

qualifications  of,  78,  et  aeq, 

loss  of  qualifications,  80. 

how  elected,  73,  81. 

removal  or  abolition  of  oflSce  of,  82,  86. 

sureties  for,  83. 

who  are,  86. 

appointed  by  courts,  86. 

terms  of,  74,  86. 

emoluments  of,  87,  109,  419. 

de  facto,  who  are,  144,  et  aeq, 

responsibility  of  ministerial,  145  et  seq. 

taking  of  bonds  by,  146. 
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OFFICERS-Continued. 

when  shielded  by  indemnifying  liondts,  147. 

actions  against,  147,  et  »eq. 

judicial,  liability  of,  149. 

sale  of  future  emoluments  by^  419. 

bonds  of,  568-71. 

void  contracts  with,  644. 
PAROL  CONTRACTS  FOR  LANDS, 

how  far  good,  300,  802. 

lien  of  vendee  for  outlays,  302. 

rights  against  purchasers,  conferred  by,  303. 
PARTITION  OF  LANDS,  282,  327. 

owelty  of  partition,  678. 
PARTNERSHIP, 

real  estate  of,  treated  how,  327. 

firm  and  individual  creditors,  472. 

efiect  of  sealed  instrument,  571. 
PART  PAYMENT.    {See  Statute  of  LiMiTATioNa) 
PASSWAY, 

statute  concerning,  47n,  362. 
PATENTS, 

Virginian,  150-62. 

Kentucky,  163,  et  siq, 

form,  effect  and  legality  of,  174,  et  $eg. 

when  void  by  statute,  176-77. 

date  from  which  they  take  effect,  178,  184. 

description  in,  helped  out  by  survey,  178, 

to  deceased  persons,  178. 

"  inclusive,"  or  "  blanket,"  original  acts  for,  179. 
decisions  on,  179-80. 

county,  general  laws  as  to.  181. 

void  when  land  is  not  vacant,  182. 
number  and  size  of,  183-84. 
under  R.  S.  and  G.  S.,  184. 

for  lands  south  of  Walker's  line,  154,  165,  185. 

west  of  Tennessee  River,  165. 
PEDDLERS, 

exemption  of  certain,  from  license,  void,  35. 
PENAL  STATUTES, 

self-enforcing,  not  valid,  30. 
PENALTY, 

when  liquidated  damages  are  treated  as,  572. 
PENITENTIARY, 

where  located  in  the  eye  of  the  law,  35. 

legislature  has  absolute  control  of,  66. 
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PENSION  MONEY, 

when  not  exempt  from  attachment,  683. 
PERSONAL  PROPERTY.    (See  Sales,  Distribution.) 

gif  tA  of,  inter  vivos  and  mortis  causa,  402. 

what  delivery  requisite  in  gift  of,  403. 

defeasible  fee  in,  can  not  be  raised  by  simple  gift  of,  403. 

marital  rights  in,  404. 

how  levied  on,  409. 

precedence  among  processes  against,  410,  435. 

limitation  of  actions  as  to,  413,  657,  et  seq. 

mortgages,  liens,  and  deeds,  425,  et  seq. 

recording  deeds  and  mortgages  of,  426. 

possession  of,  by  alienor,  447. 

execution  or  petition  creates  lien  on,  434. 

conversion  of,  617-20. 
PLEDGES  AND  PAWNS, 

of  personalty,  420. 
POSSESSION.    (See  Statute  op  Limitations.) 

of  personalty,  427-28, 447-49.     (See  Fraudulent  Conveyances.) 
POWERS  OF  ATTORNEY, 

proof  and  record  of,  209. 

how  executed,  210-11. 

what  married  women  may  execute,  210. 

from  married  women,  unauthorized  1852-56,  211. 
POWERS  OF  SALE, 

to  several  executors,  225. 

by  administrators  c.  t  a.,  226,  678. 

in  trust  for  married  women,  212-14. 

under  mortgages  of  land,  214-17. 
PRECINCTS, 

powers  of,  102, 133. 
PRE-EMPTIONS,  182-83. 
PREFERENCES  OF  CREDITORS, 

what  are,  463-468. 

suits  to  change,  into  general  assignment,  468. 

time  in  which  to  sue,  468. 

suits  controlled  by  whom,  470. 

operate  as  assignment,  from  their  date,  470. 

parties  to  suits,  471. 

distribution  and  priorities,  471. 
PRESS,  liberty  of,  67. 

PRIVATE  PROPERTY.    (See  Taking  op  Private  Property.) 
PRIVILEGES.    (See  Exclusive  Privileges.) 
PROCESS, 

style  of,  55. 
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PROMISSORY  NOTES.    {See  Assignor  and  Assignee.) 

assignable,  but  not  negotiable,  574,  580. 

when  negotiable  by  statute.  574-75. 

negotiable  under  foreign  law,  576. 

accommodation,  holders'  rights,  578,  584,  592. 

taken  to  a  stranger,  578-79. 

applied  to  objects,  not  intended  by  surety,  579. 

maker  estopped  by  matter  in  paU,  579-80. 

set-off  against,  580. 

payable  to  maker's  order,  580. 

validity  and  title,  584-85. 
PROSECUTION, 

in  name  of  the  Commonwealth,  55. 

in  the  name  of  a  city  or  town,  56. 

for  contempt,  56. 
PUBLICATION.    {See  Conctructivb  Notice.) 
RAILROADS.    {See  Common  Cabbiebs,  Negligence.) 

how  they  may  traverse  towns,  43. 

abutters'  rights  against,  43,  et  seg, 

counties,  cities,  etc.,  may  subscribe  stock  in,  96. 

taxation  of,  90,  110. 

condemnation  for,  68,  140,  362. 

mortgages  of,  349. 

liens  of  employees  and  material  men  on,  356. 
RECORDING.    {See  Conveyances,  Powers  of  Attobney.) 

of  executory  contracts,  679. 

of  deeds  of  personalty,  426. 
REFORMATION  AND  RESCISSION  OF  DEEDS,  etc.,  297-98,  499. 
RELEASE.    {See  Satisfaction  and  Release,  Subetibs.) 
RELIEF  PARTY,  19. 
RELIGIOUS  TESTS,  none  for  witnesses,  64. 
REMAINDERS  AND  REVERSIONS, 

judicial  sales  of,  272,  277,  279. 

executory  sales  of,  296. 

construction  of,  309-17. 

when  devises  to  parent  and  child  create,  311,  314. 
REPLEVY  BONDS,  233,  543. 
REPORTS, 

British  were  not  to  be  read,  7. 

names  and  dates  of,  18. 
"  unofficial,  21. 
RESULTING  TRUSTS  FOR  CREDITORS, 

purchase  in  another's  name  creates,  454. 

discharge  of  lien  on  wife's  land  does  not,  455. 

excessive  life  insurance  raises,  when,  456. 
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RETROSPECTIVE  LAWS,  60. 

compelling  resideDt  to  sell  ferry  right,  void,  674. 
REVISED  STATUTES,  12,  14. 
RIGHTS  OF  WAY, 

at  common  law,  362. 

condemnation  for,  362-63. 
RIVERS, 

Kentucky  River,  improvement  of,  96. 

Ohio  River,  ownership  and  taxation  of,  99. 
ROADS, 

establinhed,  how,  140. 
SALES.    {See  Execution,  Judicial,  Ministerial,  Sales;  Gaming.) 

for  taxes,  validity  presumed  how  far,  109. 
present  law  for,  109. 
historical  view  of,  112. 

under  powers,  212,  226. 

of  personal  property,  requisites  of,  407. 

segregation,  not  delivery,  essential  to,  407 
not  in  existence,  408. 
in  disguised  forms,  408. 
without  delivery,  effect  of,  427,  447. 
under  process  of  law,  409. 
SATISFACTION  AND  RELEASE, 

when  binding,  647. 

of  unliquidated  claims,  648. 

valid  obligation  not  merged  in,  void,  648. 

duress  invalidates,  648. 
SCHOOL  FUND,  66. 

local  taxation  for,  121. 

claims  against,  136. 
SEAI^  AND  SCROLLS, 

when  required,  193,  533,  671. 
SEDUCTION, 

actions  for,  620-21. 
SEPARATE  ESTATE, 

power  to  alien  or  encumber,  214,  et  seq. 

devise  of,  when  effective,  219. 

judicial  sales  of,  272. 

in  stocks,  404. 

in  personal  property,  406. 

in  wages,  or  property  derived  from  husband,  405. 

in  insurance  money,  406. 
SERVICE  OF  SUMMONS,  234-39,      {See  Constkxjctiv^  ^m^ic^^ 

on  infants,  236. 

under  the  Codes,  237-38. 
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SERVICE  OF  SUMMONS— Continued. 

on  lunatics,  prisoners,  corporations,  etc.,  238. 

out  of  the  State,  239. 
SHERIFFS,    (i&e  OFFiCERd.) 
SHERIFFS*  DEEDS, 

right  of  possession  dependent  on,  265. 

requisites  of,  266. 

by  whom  executed,  266. 
SINKING  FUND,  66. 
SLANDER,  621. 
STATE, 

how  suits  against,  are  authorized,  57. 

creation  of  debt  by,  40. 

mandamus  against  Treasurer  of,  58. 

can  not  be  sued  as  garnishee,  421. 
STATUTES, 

when  take  effect,  673. 
STATUTE  OF  FRAUDS, 

Section  IV,  as  re-enacted  in  Kentucky,  594. 

consideration  need  not  be  expressed,  595. 

what  false  representations  are  within,  595. 

as  to  lands,  300-304,  596,  499,  501. 

agreements  not  to  be  performed  within  a  year,  596-97. 

sureties  and  guarantors,  594,  596,  600. 

authority,  to  incur  suretyship,  to  be  in  writing,  597. 

whether  the  promisor  is  surety  or  principal,  598. 

Section  XVII  not  in  force,  407. 
STATUTE  OF  LIMITATIONS, 

for  particular  cases,  when  valid,  49. 

if  retrospective,  when  valid,  58. 

historical  review  of,  58. 

when,  may  be  extended,  59. 

changes  of,  for  special  actions,  60. 

for  lands*,  length  of  the  bar,  368,  et  seq, 

on  mortgages  and  liens,  369. 

for  mistake  or  fraud,  3t>9,  373,  681. 

general  doctrine  of,  370. 

against  the  Commonwealth,  371. 

against  municipal  corporations,  371. 

against  remaindermen,  372. 

against  dowress,  372. 

none  against  tenant  in  possession,  372. 

against  trustees,  373. 

saving  di.<)ability,  373,  et^eq, 
of  part  owners,  374. 
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STATUTE  OF  LIMITATIONS— Continued, 
the  thirty  years'  bar,  376)  et  seq. 
possession,  what  is,  379. 

when  adverse,  when  amicable,  381-82. 
by  inclosure  and  other  modes,  880, 
extent  of— paper  title,  383-84,  681. 

to  a  marked  boundary,  383,  682. 
by  tenant  or  part  owner,  886. 
the  seven  years'  limitation,  386,  et  seq, 
as  to  personal  property,  413. 
against  abuse  of  trust,  497. 
contract  and  tort,  length  of  bar,  657. 
disabilities  and  obstructions,  664. 
acknowledgment  and  new  promise,  668. 
part  payment,  671. 
STREETS  AND  ROADS.    {See  Citiks  and  Towns,  Taxation.) 

establishment  of,  138-141. 
SUBROGATION, 

of  surety  overrides  equitable  assignment,  475. 
of  creditor,  to  surety's  securities,  474. 
when  replevy-surety  has  none,  475. 
against  purchaser  who  assumes  debts,  475. 
of  heir,  paying  debts,  475. 
of  agent,  paying  debts,  476. 
of  execution  purchaser,  476. 
of  bondsmen,  477. 
of  sheriff  and  other  oflScers,  477. 
SUNDAY  LAW,  646. 
SUPERIOR  COURT,  74. 

SURETY.    {See  Bonds,  Statute  of  Fbauds,  Alteration  of  Writ- 
ings.) 
rights  of.  after  paying  debt,  419,  475. 
may  have  counter-security,  or  removal  of  principal,  564. 
power  to  incur  suretyship,  how  given,  597,  684. 
released  by  creditor's  agreement  with  principal,  when,  64^-651. 
giving  up  securities,  649-651. 
concealment  of  facts  or  misrepresentation,  651-652. 
by  failure  to  sue  when  notified  in  writing,  652. 
SURPLUS  AND  DEFICIT  IN  LANDS.  299. 
SURVEYS,  Virginia,  156-62. 
how  regulated,  172. 
description  in,  how  construed  172. 
conflicting  with  entries,  173, 
prove  what,  174. 
description  in,  may  help  q^      atea^*  ^''^- 
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SURVIVAL  OF  ACTION,  620-628. 

TAKING  OF  PRIVATE  PROPERTY,  41,  etuq. 

destruction  or  diminution  is,  42-43,  187. 

mere  inconveuience  is  not,  48. 

deprivation  of  choses  in  action  is,  46. 

compensation  must  be  previous  to,  46. 

for  private  use,  is  inadmissible,  46-47. 

arbitrary  or  excessive  taxation  is,  47-94. 
TAXATION.    {See  Assessments.) 

not  to  be  arbitrary  or  excessive,  47. 

to  be  uniform  and  moderate,  48,  89,  92,  123. 

exemption  from,  90,  112,  483. 

commutation  of,  90-91,  110. 

slight  differences  in,  91. 

objections  to,  what  valid,  98,  105. 

purposes  of,  94,  et  aeq. 

for  public  purpose  only,  96. 

of  suburban  property,  98-100. 

assessment  for,  where  power  lies,  102,  etaeq.^  111. 
by  legislature,  104,  676. 

enforcement  of,  105-11,  126-27. 

no  guarantee  against  future,  106. 

State,  the  present  revenue  law,  107-112. 

amendments  of  1890  to  State  revenue  law,  676,  676. 

old  laws  on,  112. 

sales  for  taxes,  109,  112,  ^  seq. 

Auditor's  Agents'  Acts,  115-16. 

by  counties,  117,  676. 

by  cities,  118. 

by  Louisville,  118,  etseq. 

local,  for  what  purpose  valid,  96. 
general  law  for,  121. 

what  may  be  assessed  by  cities,  122. 

city  tax  ordinance,  how  pleaded,  124. 

provisions  of  local  laws  strictly  construed,  124,  676. 

powers  of,  can  not  be  further  delegated,  125. 

remedies  against  unlawful,  126. 

taxes  paid  through  mistake,  recovered  back,  128. 

local  assent  to,  101. 
TAX-PAYER,  entitled  to  what  hearing,  33-94. 
TELEGRAPH  COMPANIES, 

liability  of,  613. 
TEST  OATHS, 

anti-duelling,  31,  81. 

condemnatory,  weie  ex  post  facioy  36. 
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TITLE  OF  LEGISLATIVE  ACT,  37-88. 
TORTS.    (See  Conversion.) 

whether  right  of  action  od,  is  sacred,  46,  60*61. 

of  cities,  135-37. 

counties  not  liable  for,  187. 
TRADE, 

contracts  in  restraint  of,  646. 
TRANSFER  OF  CASES,  13. 
TRESPASS  ON  LANDS,  616-17. 
TRIAL  BY  JURY, 

right  to  have,  51-63. 
TRUSTS.    {See  Charities.) 

precatory,  400. 

resulting,  how  far  abolished,  464. 
TRUSTS  AND  COMBINES, 

mode  unlawful,  684. 

sales  of  goods  by,  void,  646. 
TRUSTEES, 

compensation  of,  477-618. 

abuse  of  position  of  trust  by,  496. 
TURNPIKES,  140,  362,  et  seq. 
ULTRA  VIRES,  133,  137-38. 
UNCONSTITUTIONALITY  OF  ACTS, 

declared  by  courts,  8. 

who  may  complain  of,  67. 

may  affect  a  portion  of  the  act  only,  68. 

presumptions  against,  69. 

acts  construed  so  as  to  avoid,  69. 

not  passed  on,  unless  necessary,  69. 
UNKNOWN  HEIRS, 

warning  order  against,  249. 
UNLAWFUL  CONTRACTS.     {See  Contracts,  GAmNG.) 
UNRECORDED  DEEDS,  290.     {See  Dekds.) 
USURY, 

what  is,  and  how  applied,  635-36. 

not  recoverable,  636. 

no  penalty  for,  636. 

traced,  notwithstanding  change  of  parties,  636-87. 

limitation  as  to,  636,  638. 

relief  against,  637-38. 
VACANCIES,  in  judicial  offices,  77. 
VENDOR'S  LIENS.    {See  Liens.) 
VIRGINIA, 

separation  from,  6. 

deviation  of  laws  from,  6. 
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VIRGINIA^r-Continued. 

compact  with,  17,  161-62. 

claims,  153-55. 

land  grants,  patents,  etc.,  156,  et  9eq. 
VOLUNTARY  CONVEYANCES,  who  may  attack,  450-53. 

void,  though  not  fraudulent,  451. 

notice  of,  to  purchasers,  451. 

burden  of  proof,  as  to  consideration,  451. 

deeds  to  wife,  in  satisfaction  of  equitable  rights,  are  not,  452. 

breach  of  warranty  in,  439,  458. 

grantees'  rights  under,  453. 

other  property  need  not  be  sought,  before  attacking,  453. 

good  against  subsequent  creditors,  etc.,  453. 

to  children,  etc.,  effect  of,  451-53. 
WALKER'S  LINE  lands  south  of,  154,  165,  185^ 
WAREHOUSE  RECEIPTS, 

the  act  regarding,  in  detail,  431. 

inoperative  or  fraudulent,  effect  of,  432. 
WARNING  ORDERS,  240-48. 

effect  of  judgments  rendered  on,  246-47. 

Against  unknown  heirs,  249. 

bond  to  defendants,  558. 
WARRANTS.    {See  Lands.) 
WATER,  easement  in  regard  to,  365-66. 
WEIGHTS  AND  MEASURES,  409. 
WILLS.    {See  Landb,  Lbgacies,  Devisbs,  and  Grants.) 

power  of  Court  of  Appeals  in  probate  cases,  53. 

devises  in,  what  passes  under,  217. 

publication  and  probate  of,  217,  et  9eq, 

effect  of,  on  dower,  etc.,  217,  et  seq. 

signature  and  alteration  of,  219. 

pretermission  in,  218,  222. 

marriage  or  birth  of  child,  affects,  how,  218,  222. 

speaks  from  testator's  death,  221. 

under  Revised  Statutes,  219,  222. 

conditional  wills,  222. 

void  devices  in,  223. 

foreign,  recording  of,  223. 

evidence  for  probate  of,  223. 

appeals  from  probate  of,  223-24. 

where  to  be  proved,  224. 

powers  of  sale  under,  225. 

construction  of,  309,  et  »eq, 

infants  can  not  make,  514. 
WOMEN,  eligible  to  what  offices,  81. 
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